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.CASBS 

ARGUED  AMD  DETERMINED 
^  IN  THE 

COVRT  OF  HING'S  BENCH, 

IK 

MICHAELMAS  TERM, 

IN  THE  THIRD  YEAR  OF  THE  REIGN 
OF  GEORGE  IV. 


,  Fabrant  v.  Thompson  (a)-  v^n-w 

.X  ROVER  for  the  machinery  of  a  mill.    At  the  trial  Themachinery^ 
before yWoW,  C.  J.,  at  iht  Middlmx  Sittipgs  after  last  p^rtq^lile 
Easter  Ternii  it  appeared,  that  the  plaint^  was  the  pro-  freehold,  aud 
prietor  of  a  corn-mill  at  Cudham,  in  Kent,  which  he  had  fnlty  be  re- 
purchased in  July,  1820,  of  one  Richards,  whd  continued  tenant  ^bere 
H  in  possession  thereof  as  tenant  to  the  plaintiif,  under  an  ^''^  nr^^"^  ?^  ^ 
^^>greement  for  a  lease  of  thirty  years,  but  which  lease  was  it  to  a  tenant 
-  never  in  fact  executed.     Richards  becoming  irregular  in  his  meat  for'a 
iraymenU  of  rent,  the  plaintiff,  in  June,  1831^  put  in  a  dis-  y^^'Jfgf^and"'^^ 
tnsss  upon  the  premises,  but  upon  application  by  Richards,  the  tenant 

II         J   1  .         .  J  '^       .      ,    .  .       clande«tinelr 

he  allowed  him  time,  and  a  man  remained  m  possession  dismantled  the 

until  August,  when  Richards  succeeded  in  putting  the  lat-  ™ii^*!l^i,^h" 
tev-  out  by  stratagem,  and  then  proceeded  to  dismantle  the  ■"  >^  removal 

mill,  the  entire  luachinery.  of  which  was  found  to  have  been  the  sheriff  in 

execntion,  and 

(a)  T!ie  MS.  of  this  case  baring  been  mislaid  when  the  last  nnmber  JS^^oriW^to**  a 
Wfnt  to  press,  it  is  Abonght  right  to  insert  it  here.  ;  ^,,^  ^^^  pm.. 

chaser  :— 
Heldf'that  the  landlord  might  maintain  trofoer  against  such  pur^haAcr,  thongh  the  te« 
nanrs  term  was  ttoejqiiced. 

TOL.  II.  A 


Farramt 

V. 
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1822.       removed,  and  the  mUl  deserted,  when  iKMsession  wjrs  re- 
gained  by  the  plaintiff.    The  property  thus  removed  was, 
in  the  course  of  its  transit  to  Griiyi,  in  Essex,  (where  the 
Tbompson.  defendant,  who  by  previous  private  contract  had  agreed  to 
purchase  it  of  Richards,  lived)  afterwards  seized  by  the  sheriff 
under  an  execution  at  the  suit  of  a  third  person,  and  sold 
under  his  authority  by  public  auction,  when  the  defendant 
became  the  purchaser  of  the  articles  sought  to  be  recovered 
by  this  action.    On  the  part  of  the  defendant  two  objections 
were  taken,  first,  that  as  the  goods  had  been  sold  bon&  fide 
under  legal  authority  by  the  sheriff,  it  must  be  considered  as 
a  sale  in  market  overt,  and  could  not  be  impeached  as  against 
the  purchaser,  but  that  the  action  should  have  been  brought 
against  the^  sheriff;  and,  second,  that  ns  Richards  vfBS  te- 
nant of  the  mill  under  an  agreement  for  a  lease,  the  plain- 
tiff as  landlord  could  not  maintain  trcver  for  the  goods ;  his 
only  remedy  being  case  for  the  injury  to  his  reversion ;  aad 
on  these  grounds  it  was  contended,  that  the  plaintiff  musl^ 
be  nonsuited.    The  learned  Judge,  however,  cfirected  tiie 
jury  to  find  a  verdict  for  the  'pknntiff,  giving  the  defendant 
leave  to  enter  a  nonsuit,  if  the  Court  aliould  be  of  opinten 
that  these  objections  were  «va9«ble ;  and 

Scarlett  now  moved  for  a  rule  nisi  accordingly,  and  con- 
tended, on  the  first  pobt,  that  it  had  been  repeatedly  de- 
cided, that  where  goods  are  sold  under  the  authority  of*  the 
ffaeriff,  he  was  the  only  proper  defendant  in  an  action  by 
the  lahdlord,  and  tfiat  tiie  sale,  as  against  a  hosA  fide 
purchaser,  without  notice,  could  not  be  impeadied ;  Doe  v. 
Thorn  (a\  Manning^ s  caseib),  wnd  Goodyer  v.Junce(c); 
and,  on  the  second  point,  that  as  the  goods  in  question  had 
been  in  the  possession  of  Richards,  as  tenant  to  the  plain- 
tiff under  a  demise,  and  as  he  was  entitled  to  the  use  of 
them  during  the  term,  trover  would  not  lie;  Gorddn  v. 

(a)  1  M.  ^  S.  4t5.  («)  YdT.  179.    See  C^  t.  DMts, 

(b)  8  Go.  Rep.  191.  1  Ld.  Raym.  7(4« 
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Hvrpertfl).  It  Iiad  been  contendedp  at  the  trial,  that  the  pre- 
aent  was  siniilar  (o  the  case  of  a  teoaat  cutliug  down  trees, 
lor  which,  wheo  severed,  the  landlord  might  maintain  trover 
eg^nat  any  thilyl  peroon ;  but  in  the  first  place  trees  are  in 
fact  never  4eiiuaed  to  the  tenant,  and  b  the  next,  the  ar** 
tides  in  this  case  could  not  be  considered  as  fixtures,  or  as 
part  of  the  froebold ;  they  were  mere  furniture,  and  the 
poosessioa  of  them  waa  wholly  gone  from  die  landlord; 
Ibey  would  pass  to  the  ej^cutor,  and  not  to  tl  e  heir;  and 
therefore  the  urguBMnt  did  not  apply.  Thb  dis  Jnction  was 
caqpcessly  dmwn  by  Lmrrenee,  J.  in  the  case  of  Gordon  «• 
Harper  ((),  and  upon  that  authority  it  was  clear  diat  the 
present  form  of  action  was  not  mabtainable. 


1832. 


Fahramt 

r. 
Thompson* 


Abbott,  C.  J. — I  am  of  opinion  tiiat  there  is  no  foun- 
4ktion  for  eidier  of  die  objections  taken  in  this  case,  and 
thereibre  that  we  ought  not  to  grant  the  rale  to  enter  a  non- 
suit With  respect  to  the  first  objection,  it  is  by  no  means 
^horoe  out  by  the  caaes  wbidi  have  been  cited  in  support  of 
it  The  only  case  indeed  which  appears  to  me  to  bear  upon 
the  present,  is  that  of  Doe  v.  Thorn,  and  in  that  Lord  £/- 
iemboToHM^  states,  as  the  ground  for  entering  die  nonsuit, 
that  the  judgment  had  not  been  set  aside.  The  second  ob- 
jection, I  think,  does  not  apply  here,  aldiough  it  certainly 
prevailed  in  the  case  of  Gordon  v.  Harper,  and  the  distinc- 
tion 1  draw  is  this;  in  that  case  die  goods  were  personals, 
and  the  possession  of  them  was  wholly  divested  from  die 
landlord  by  die  demise  to  the  tenant ;  but  here  the  goods 
are  in  the  nature  of  realdes,  and  go  with  the  inheritance. 
It  has  been  dedded  m  Elwe$  v.  Maw  (c),  that  a  cider-mill 
and  its  appendages  pass  to  the  heir,  and  not  to  the  executor, 
.and  I  can  see  no  reason  wby  a  diffisrent  doctrine  should  be 
entertained  respecting  a  corn-mill.  I  also  think  now,  as 
I  certainly  thought  at  the  trial,  that  diese  goods,  when 
separated  from  the  mill,  would,  as  in  the  case  of  trees  cut 

(«)  7T.R.9.  (6)  TT.  R.  9  (c)  SEa«t,28.. 
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1822.        down  by  a  tenant,  revert  to  the  landlord,  and  upon  thit 

^^^^^^^       principle,  trover  is  maintainable  for  them  by  the  landlord. 

V.  Wheels  and  spindles  can  scarcely  be  considered  as  fumi- 

TaoMvtov.     ^^^^^  ^^  j^  ^^  proved  that  articles  of  that  description 

were  separated  from  the  mill,  and  removed  in  the  night. 

As  regards  the  justice  of  this  case,-  no  man  can  entectain  a 

doubt,  and  I  am  of  opinion  that  the  law  will  authorise  us 

in  holding,  that  tl^e  plaintiflf  is  entitled  to  the  remedy  he 

seeks  in  this  particidar  form  of  action,,  and  against  this  par(- 

ticular  defendant.    The  sheriff  is  a  wrong*doer  in  taking  the 

property  of  the  plaintiff,  and  therefore  the  defendant  could 

not  under  him  acquire  any  title  to  it 

Batlst,  J. — It  seems  to  me  that  the  possession  in  this 
case  was  never  wholly  out  of  the  lancflord,  and  that  the  use 
of  the  machinery  only,  not  the  machinery,  itself,,  was  de- 
mised to  the  tenant.  As  such,  it  b  quite  clear  that  the 
plaintiff  might  have  stopped  the  go(tds  if  he  had  found 
them,  in  transitu,  and  I  think  he  is  equally  entitled  to  recover 
them  in  an  action  of  trover  against  a  purchaser.  In  the 
case  of  Gordon  v.  Harper,  the  goods  were  merely  personals, 
and  remained  in  the.  actual  possession  of  the  lessee  at  the 
time  when  the  seizure  was  made ;  but  here  the  goods  were 
clearly  a  part  of  the  inheritance,  and  within  the  rule  apply- 
ing to  the  case  of  trees  cut  down  by  a  tenant.  This  is  not 
like  the  case  where  the  removal  of  the  goods  is  temporary 
or  for  an  honest  or  justifiable  purpose;  and  I  think  we 
should  be  doing  violence  to  the  law  if  we  were  to  hold  that 
this  action  was  not  maintainable  r 

HoLBOYD,  J. — lam  of  the  same  opinion^  The  goodn 
in  this  case  were  part  of  the  freehold,  and  the  use  of  them 
alone  was  demised  to  the  tenant.  They  were  chattels  real, 
and  as  such  they  were  leased.  They  were  in  law  strictly  a 
part  of  the  mill  itself,  and  the  tenant  had  no  dominion  over 
them  so  as  to  make  them  personal  chattels ;  he.  could  only 
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use  them  in  statu  quo  they  existed  when  demised  to  him.        1822. 
So  it  is  in  the  case  of  a  dwelling-house  demised,  if  the       ^^'>/^^ 
tenant  pulls  it  down^  the  materials  and  fixtures  then  revert       ^""^'* 
to,  and  are  the  property  of  the  landlord ;  so  it  is  in  the  case    Thomwom. 
of  growing  trees ;  and  so  likewise  I  think  it  is  here^    The 
wrongful  lemoTal'of  the  goods  by  the  tenant,  had  the  im- 
mediate effect  of  terminating  his  tenancy,  and  his  interest  in 
the  chattels,  and  die  landlord  became  entitled  to  recover 
them  from  any  person  in  whose  possession  he  coiild  find 
diem. 


9b8T,  J^,  concurred. 


Rule  refused. 


Dqb,  d.  Tbverbll  v.  Snbe. 

Abraham  moved  for  judgment  agamst  the  casual 
ejector  on  an  affidavit  of  service  of  the  declaration  in  eject- 
ment upon  the  tenant  in  possession,  by  leaving  it  with  a 
servant  of  the  latter ;  the  affidavit  going  on  to  state  that  the 
deponent  had  afterwards  seen  and  conversed  with  the  at- 
torney of  the  tenant  in  possession,  who  acknowledged  th^t 
he  had  received  the  declaration. 

The  Court  J  upon  this  affidavit,  granted  a  rule  nisi  for 
judgment,  which  was  afterwards  made  absolute  without 
opposition. 


SerYiee  of  a 
declaration  in 
ejectment  on 
the  servant  of 
the  tenant  in 
possession, 
with  a  snbse- 
qoent  aeknow* 
ledgmeot  from 
the  attorney  of 
the  latter,  that 
the  declaration 
had  been  re- 
ceived^ is  soffi. 
cient  forjudge 
ment  nisi 
against  the 
casaal  ejector. 
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Wedneidau         MooDY  and  otlien.  Assignees  of  Bell,  a  Bankrupt, 
^or.  6.  'P.  SfenceRi  OentIeman«  one.  Sic. 


cause. 


A  town  agent   AsSCMPSIT  for  monej  bad  and  leceifed.    At  the  trial 

hat  no  lien  for  ^     ^  ^  ,        *     .  i  #. 

the  general  before  Graham,  B.,  at  the  last  Assizes  for  the  couqty  of 

UnTfrom  a^  ^^  Lincoln,  it  appeared  in  evidence  that  the  defeiidant,  being 

Bey?a'J!on*thr  ^"^  *8^*  ^  **■"•  ^'^wn,  an  attorqej  in  the  country,  bad 

monf7  of  a  received  a  sum  of  money  due  to  the  bankrupt  from  a  person 
client  of  the  .  »».,  i       i     i    •  ■.      n  ii    •  l 

latter,  comioff  named  Wtuan,  who  had  been  sued  by  Balamn,  on  the  ret 

a^caa»e*in**      tainer  of  the  bankrupt  before  his  bankruptcy.    The  money 

^^]!^  ^^  ^^    was  received  by  the  defendant  in  London,  after  the  act  of 
at  the  town  ^  ,  . 

agent.  Bat  bankruptcy  was  committed,  and  he  refused  to  pay  it  to  the 
Sehas nof a ^  assignees,  on  the  ground  that  he  had  a  lien  upon  it  for  a 
lien  for  his  general  balance  due  to  him  from  Baldwin,  as  town  agent  of 
cfwrering  the  the  latter  in  that  and  other  causes.  It  was  object^  at  ti^e 
particular  trial,  that  the  acdon  would  not  lie  against  the  defendant^ 
there  being  no  privity  between  him  and  the  assignees,  to 
whom  Baldwin  alone  was  liable.  The  learned  Judge,  how- 
ever, over-ruled  tlie  objection,  and  the  plaintiffs  had  a  v^r? 
diet,  with  liberty  to  the  defipndaiit  to  move  the  Court. 

Denman^  C.  S.,  now  moved  for  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  granted, 
and  contended  that  the  defendant  had  a  lien  upon  the 
money  for  the  general  balance  due  tp  him  for  business  done 
as  town  agent  for  Baldwin^  the  country  attorney.  The 
money  in  question  was  received  by  the  defendant  simply  as 
agent  for  Baldwin,  without  any  specification  of  trust  for 
the  assignees.  Between  him  and  the  assignees  there  was 
no  privity  of  contract,  and  therefo^  as  against  him  they  had 
no  remedy.  The  original  suit  was  carried  on,  and  the 
money  recovered  by  his  means,  and  at  his  expence,  and  it 
seemed  but  reasonable  that  he  should  have  a  lien  upon  the 
proceeds  not  only  for  the  expence  and  labour  so  bestowed. 
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but  9I90  for  the  general  balance  b  respect  of  other  business        |822. 
done  for  Baldwin,  his  principal.      If  this  could  not  be      ^^v-^^ 
treated  as  money  had  and  received  to  the  use  of  the  as-      ^^^^^ 
sign^esy  it  was  quite  clear  that  the  defendant  was  entitled  to     Sfshcbk. 
judgment  of  nonsuit.    He  cited  Ward  v.  Heppk  (fl\  as  an 
authority  to  shew.thf^  an  agfijoit  in  tpwn  has  a  lien  upon 
papers  in  his  hands  for  what  is  due  to  him  as  agent  in  the 
cause  from  th^  solicitor  in  the  country ;  and  he  insisted,  that 
in  principle,  there  was  no  difference  between  money  ai^l 
papers  in  the  hands  of  the  agent. 

Abbott,  C.  J. — ^The  case  cited  seems  to  be  no  autho- 
rity pn  this  point.  That  was  entirely  f^  question  between 
tthe  town  agent  and  the  8oli<;itpr  in  t|ie  country.  Here  the 
question  is  between  the  agent  and  the  party  for  whom  he 
has  revived  the  ipopey.  The  assignees  of  the  bankrupt 
claim  this  as  money  had  and  received  to  their  use  for  the 
benefit  of  the  bankrupt's  estate,  and  if  the  bankruptcy  had 
not  taken  place,  it  is  quite  dear  that  thi?  would  have  been 
moqey  received  to  the  use  of  the  bankrupt,  but  the  bank- 
ruptcy intervening^  the  title  of  the  assignees  accrues.  If 
the  case  is  put  upon  the  question,  whether  the  defendant  has 
a  right  to  keep  this  money  in  respect  of  a  claim  which  he 
has  upon  the  bankrupt,  the  argument  is  clearly  against  the 
defendant ;  and  I  do  not  see  that  the  intervention  of  Bald^ 
win  makes  any  difference  in  the  case,  because  the  latter  and 
the  defendant  must  be  considered  as  standing  in  the  same 
situation.  It  does  not  appear  to  have  been  suggested  at  the 
trial  that  the  defendant  was  entitled  tp  any  reduction  of  the 
damages  in  respect  of  his  expences  and  trouble  in  recovering 
this  money ;  but  he  appears  to  have  rested  his  case  on  a 
claim  of  lien  upon  this  money  for  the  general  balance  due  . 
from  Baldwin,  as  his  Jtown  i^ent.  If  by  law  the  defendant 
is  entitled  to  a  lien  upon  this  money  for  the  expences  in- 
curred by  him  in  the  particular  suit  in  which  it  was  recover- 
(a)  16  V«.  i^. 
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1822.        edy  that  is  a  different  question,  and  may  be  the  ground  of 
/^*^^*^^      an  application  of  another  kind ;  but  at  present  no  such  ap- 

MOODT  •.        .         .  . 

«.  pucation  IS  presented,  nor  does  it  appear  that  the  subject 

psacsa.      ^j^g  introduced  at  the  trial.     I  am  of  opinion  that  the  de- 
fendant has  no  lien  on  the  money  for  the  general  balance 
'      claimed  to  be  due  to  him  'from  the  attorney  in  the  country. 

Bayley,  J. — It  is  quite  clear  that  this  is  money  had  and 
received  to  the  use  of  the  assignees,  because  they  are  the 
parties  to  whom  the  general  property  of  the  bankrupt  be- 
longs. The  defendant,  as  agent  for  the  attorney  in  the 
country,  must  have  known  that  the  money  was  received  for 
their  use.  The  deftridant  must  stand 'in  'the  same  situation 
as  Baldwin,  and  before  he  can  make  ahy  valid  defence  to 
this  action,  he  must  shew  that  Baldwin  had  a  right  to  retain 
the  money  against  the  assignees.  It  cannot  be  said  that 
the  defendant  was  carrying  on  the  suit  upon  the  credit  of 
the  assignees,  but  on  the  credit  of  Baldzcin,  and  therefore 
he  could  not  maintain  an  action  against  the  assignees  to  re- 
cover the  amount  of  his  bill  from  them.  Suppose  the  as- 
signees had  paid  Baldwin  his  bill  of  costs,  then  all  right 
which  the  defendant  had  as  an  agent  would  be  destroyed. 
The  justice  of  the  case  is  clearly  against  'the  defendant. 
He,  as  agent,  is  the  hand  to  receive  the  money,  but  he 
knows  at  the  time  he  receives  it,  that  he  receives  it  for  the 
benefit  of  the  assignees.  Suppose  Baldwin  had  received 
it,  he  would  have  received  it  for  the  use  of  the  assignees, 
and  he  clearly  would  not  have  a  right  to  stop  it  in  transitu. 
Unless  Baldwin  had  that  right,  I  am  of  opinion  that  the 
defendant  has  no  right  to  pay  Baldwin's  debt  with  the  money 
belonging  to  the  assignees. 

HoLROYDyJ.,  and  Best,  J.,  concurred. 

Rule  refused. 

On  a  subsequent  day  Denman  obtained  a  rule  nisi  for 
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redweing  the  amount  of*  damages  by  sHch  sum  as  Aould        IBM. 
appear  to  be  due  to  the  defendant  in  respect  of  his  agency 
in  recovering  the  particular  sum  of  money  for  which  the 
action  was  brought. 


Hendry  v.  Bibrs  and  Two  Others.  ^  T%undw,  . 

Nw.r. 

X  HIS  was  an  action  of  assault  and  false  imprisonment,  By  itatnte 

brought  by  the  plaintiff  against  three  defendants,  two  of  t.'  54,  any  ac-  ^ 

whom  were  officers  of  Excise,  and  the  third  a  person  acting  aginst  wly 

in  their  aid.     At  the  trial  before  Best,  J.,  at  the  last  Assizes  P«"on  or  per- 

soDt,  for  any 
for  the  county  of  St^olk,  the  plaintiff  was  nonsuited/ on  the  matter  or 

ground  that  the  action  was  not  brought  within  three  months  a^fficer  or 

next  after  the  cause  of  action  had  arisen^  as  required  by  opcers  of  Ex- 

^      ^        •',  ewe,  or  any 

23  GiSO»  3.  C.  70.  S.  34.  **  "  othen  acting 

in  his  or  their 
aid,  most  b« 

Storh  n6\t  moved  to  set  aside  the  nonsuit,  and  obtain  a  ^"{hhr^ree 

new  trial,  and  contend^  that  the  defendants  were  not  widiin  months  next 

after  the  cause 
the  protection  of  s.  34  of  the  statute  above  mentioned.     By  of  action. 

8.  33,  notice  of  action  is  required  to  be  given  to  officers  of  this  section  ex- 
Excise,  and  their  assistants,  acting'iihder  the  authorities  and  offi^rj^them- 
powers  to  them  given  by  the  several  statutes  made  for  se-  selves  and 
curing  the  duties  of  excise  and  inland  dues,  for  any  thing  in  their  aid. 
done  in  the  execution  of,  pr  by  reason  of  his  or  their  office,  an  action^** 

and  bys.Sl,  any  such  officers,  or  other  persons,  acting  in  •f»in«t  officers 
,    .       .'  ,  J  ,     "  I  .   .         of  Excise,  Ac. 

their  aid,  may  tender  amends  to   the  party  complammg ;  not  bronght 

and  then  by  s.  '34,  (upon*which  the  question  arose)  it  is  iTmited  i^  biu> 

enacted,  "  that  if  any  action  or  suit  shall  be  brought '  or  ^^J^  ^  ^ 

commenced  asainst  dnv  person  or  persons  for  any  matter  or  ••  33,  which 
L.       J        L  a-  a:  c         •  *u        extends  to  any 

thing  done  by  any  ojfficer  or  officers  of  excise,  or  any  others  action  against 

acting  in  his  or  their  aid,  in  execution  of,  or  by  reason  of  ^i^t^%toT^^ 

any  thing  by 
him  or  them  done  in  pursaance  of  any  act  or  acts  Relating  to  the  revenues  of  Cnttoms 
and  Excise. 
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hi3  or  their  oflBce,  such  action  or  suit  shall  be  broii^  Of 
commenced  within  three  months  next  after  the  <^se  of 
^^^v.^^  action  shall  arise,  and  not  afterwards.''  Now,  he  CQntendfd 
BisRs,  that  this  clause  did  not  mean  to  extend  to  the  officers  theflUr 
seves,  but  to  any  person  or  persons  for  any  matter  or  thing 
done  by  the  officer  or  officers,  or  any  others  acting  in  his  or, 
&eir  aid.  In  this  case  all  that  was  required,  was  to  give  the 
defendants  the  notice  of  action  required  by  the  statute^ 
which  had  been  done,  and  the  -plaintiff's  right  of  action 
against  these  defendants  could  not,  by  any  fair  interpreta- 
tion of  s.  34  of  the  statute,  be  limited  to  three  mouths* 

Per  Curiam.— How  can  any  action  be  brought  againsl 
any  other  persons  under  this  statute,  but  for  something  done 
by  the  officer^  or  others  acting  in  his  aid  ?  But,  supposing 
there  to  be  any  thing  in  this  objection,  it  is  completely  re* 
moved  by  the  28  Geo.  3,  c  37.  s.  23,  by  which  it  is  enacted^ 
^  that  if  any  action  or  suit  shall  be  brought  or.commenoed 
against  any  person  or  persons  (or  any  thing  by  him  or  them 
done  in  pursuance  of  this  or  any  other  act  or  acts  of  par« 
liament  now  m  force,  or  hereafter  to  be  made,  relating  to 
his  Miyest/s  revenues  of  customs  and  excise,  or  either  of 
them,  such  action  or  suit  shall  be  commenced  within  three 
mouths  next  after  the  matter  or  thing  done/' 

Rule  refused. 


Thur9iMf^  COLTHEBD  V.  PoNOBSON. 

Nor.  7, 


Proof  tlmtA  Assumpsit  on  the  warranty  of  a  horse,  the  warranty 
tfnoipfr"  oS^  being,  that  the  horse  was  **  a  good  drawer,  and  would  pull 
rwrtDK^ftli^  ^"^®^y  ^"  harness."  At  the  trial  before  Abbott,  C.  J.  at 
heb^'a^cNMl    the  last  Assizes  for  the  county  of  Northumberland,   the 

puiu  tfuiftty  in  plaintiff  had  a  verdict. 
harness.*' 


COLTHSRB 
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J.  WitHams  now  moved  to  set  ^side  the  verdict^  and  ob-  1829* 
tain  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence  in  the  cause.  The  evidence  was,  that  the  horse  ^^^*«  * 
was  a  good  drawer,  but  it  did  not  appear  that  he  pulled  P"''^**"®*- 
quietly  in  harnen.  He  therefore  submitted  that  the  war- 
ranty being  stated  in  the  declaration  as  an  entire  contract, 
the  plaintiff  ought  to  have  proved  the  whole  of  It  before  he 
could  recover.  Being  *'  a  good  drawer^  and  "  pulling 
guietfy  in  harness,**  he  insisted  were  not  convertible  terms  ^ 
for  9  horse  might  be  a  good  drawer,  and  yet  not  pull  quietly 
in  harness^  As  the  plaintiff  therefore  had  failed  in  proving 
the  whole  of  his  allegation,  the  verdict  could  not  be  sus- 
tained^ 

Per  Curiam, — ^There  is  nothing  in  thb  objection.  In 
assumpsit  the  rule  is,  thftt  you  must  prove  the  whole  of  the 
consideration,  but  you  need  not  prove  the  whole  of  the  pro* 
mise^  The  con^deration  here  is^  that  the  plaintiff  would 
buy  of  the  defendant  the  horse  at  a  certain  price ;  and  the 
promise  is,  that  the  horse  is  a  good  drawer,  and  pulls  quietly 
jn  harness.  The  veiy  words  of  the  promise  need  not  be 
laid  nor  proved ;  it  is  sufficient  to  state  the  substance,  and  if 
that  be  proved,  it  is  enough  to  support  the  action.  ISut  it 
is  quite  clear,  in  this  case,  that  these  are  convertible  terms, 
because  no  horse  can  be  said  to  be  a  good  drawer,  if  he 
will  not  pull  quietly  in  harness ;  and  therefore  proof  that 
he  is  merely  a  good  puller  will  not  satisfy  the  warranty. 
Tlie  word  **  good"  must  mean  ^*  good  in  all  particulars.'^ 

Rule  refused  (a). 

(a)  Vide  9  Boi.  He  Pul.  79.  LnCw.  t57.  Cro.  £Us.  79.  1  Taont.  fit. 
6S3. 1  New  Rep.  172.  1  Campb.  S62.  8  Ibid.  307.  4  East,  464,  5.  6  Ibid. 
568.  8  Ibid.  79.  U  IMd.  1,  15  Ibid.  lOt.  120.  1 T.  R.  S40.  4  Ibid.  560. 
5  Ibid.  490.  7  Ibid.  348.  Doug.  138.  669. 
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Ihursdaif^  DoB  V.  ROB. 

Nov.  7, 

Service  of  de-  C^/f/TrF  moved  for  judgment  agaiDsl  the  casual  ejectoo 
claration  in  «. ,     .       i.    i  .         ^    ,        •     »        -        •       . 

ejectment  by    upon  an  affidavit  of  the  service  of  the  declaration  m  eject- 

tbTdangiiter^  ment  upon  the  tenant  in  possession  (who  was  confined  to  her. 

of  the  tenant    room,  an4  could  not  be  seen),  by  leaving  it  with  her  daugh- 

in  possession        •        '      t  /»     j  o  o     . 

(who  was  con-  ter,  the  deponent  sweating  to  an  acknowledgment  by  the 
position)/ wi£  daughter  the  day  before  the  essoign  day  of  the  Term»  thai. 
that* edauch-  *^®  ***^  ^^^^  ^^^^  *®  declaration  to  ber  mother,  to  whom 
ter  acknow.      she  explained  its  meaning, 
ledgedthere.     .         f  ^    ^ 

ceipt  of  tlie 

and  thlt  she  "^^^  ^^^^^  thought  this  sufficient  for  a  rule  nisi,  which 

^*ver"nd\.     ^"^  accordingly  granted^  and  afterwards    made  absolvte 

plained  it  to     without  opposition, 
her  mother  be- 
fore the  essoign  day  of  the  Termi  safficient  for  a  mie  nisi  for  judgment  against  the  casaal. 
ejector*  • .  • 


ThurMdayt  HoPLEY  V.  ThOENTON, 

Nov,  7.  / 

Jndfrment en-    JLj*  LAWES   moved   to  enter  up  judgment  on  an  old 

Sid^TOXSt  ^  warrant  of  attorney,  upon  an  affidavit,  stating  that  a  letter 

•attorney,  the  had  been  received  from  the  defendant,  residing  in  'Sew 
affidavit  Stat-      c,       ^   rwr  ^        .       .         ,        .  i.       •       i  .       ^ 

ing  that  the       South  fVales,  shewing  that  he  was  wv&  m  the  month  of 

aHve^aU^no  ^  ^^g^  ^^*  He  founded  his  motion  on  the  authority  of 
fS'themomh  *®  ^^'®  ^'  Vaughan  v.  EIU$,  recorded  in  the  Rule  Office, 
of  August  last,  Mich.  40  Geo.  3,  in  which  the  Court  gave  judgment  on  a 
byaileUerW  ^^^^  application,  supported  bj  an  affidavit  that  the  defendant 
Wm  of  Sat  ^"*  *'*^®  •*  ^^'  P^^^^^^g^  "»  tl»«  month  of  September 
date.  preceding.    The  affidavit  in  the  present  case  went  on  fur* 

ther  to  state,  that  the  deponent  verily  believed  the  defend- 
ant to  be  still  alive. 

The  Court  thought  the  affidavit  sufficient,  and  therefore 
gave  leave  to  enter  up  judgment. 
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Ex  parte  Botlb.  ^^7/ 

Puller  moved  for  a  rule,  caUite  on  the  sheriff  of  ^w  ashe- 
Devonsmrei  or  bis  deputy,  to  shew  cause  ivhy  he  should  not  paty  neglects 
enter  a  plaint  in  re|)Ieyin»  in  his  Court,  under  the  followbg  p^ainTlo  ^e- 
circumstances: — ^The  cattle  of  one  CAag^  haying  trespassed  "^'^^f'^Jif 
on  the  lands  of  a  person  named  Beyle,  they  were  impounded  for  dunt^ 
by  the  latter,  and  replevied  by  the  former.    Upon  applying  court  will  not 
at  the  office  of  the  under  sheriff  to  ascertain  whether  any  So'^ob'IIS.*^ 
plaint  had  been  entered,  whereon  to  found  the  replevin,  it  ^n. 
was  discovered  that  none  had  been  entered.    It  was  con- 
tended, therefore,  that  Chugg  could  not  proceed  in  his  re- 
plevin until  the  plaint  was  entered ;  and  it  was  suggested 
by  the  affidavits,  that  the  neglect  to  enter  it  wib  by.ooUu^ 
sion  between  the  sheriff's  deputy  and  the  defendant  in  re- 
plevin.    Until  the  plaint  was  enteved  nothing  oouM  appear 
on  the  records^of  the  county  court ;  consequetitly,  the  de- 
fendant in  replevin  could  not  force  the  plaintiff  on,  or  non 
pros  his  suit  if  not  prosecuted.     In  point  of  lawj  he  iiH 
sisted,  that  the  preliminary  step  on  the  part  of  the  sheriff 
was  to  enter  the  plaint  before  be  granted  replevin.    The 
granting  a  replevin  is  founded  on  an  actual  levying  of  a 
plaint,  and  therefore  pre-supposes  an  entry  of  that  plaint 
in  the  sheriff's  court.     In  Richards  v.  :dcton{ay  the  Court 
oi  Common  Pleas  interfered  in  a  summary  way,  not  only 
against  the  sheriff,  but  his  under-sheriff,  and  replevin  clerk, 
where  a  discovery  of  the  names  of  the  pledges  had  beeu 
refused,  holding  them  all  answerable  for  the  sufficiency  of 
the  pledges.    In  principle  that  case  was  like  the  present. 
It  did  not  appear  from  the  affidavit  that  any  pledges  to  pro- 
secute had  been  taken  by  the  sheriff,  and  therefore  the  de- 
fendant was  in  no  condition  to  take  an   assignment  of  the 
replevin  bond,  and  proceed  as  in  ordinary  cases, 
(a)  S  Sir  Wm.  HI.  \U0. 
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question  therefore  was«  whether  a  person  reading  this  de- 
chiration  would  not  sufficiently  draw  the  inference  that  this 
was  an  Irish  promfesdk^  note  mtfde  hi  Ireland.  If  any 
common  person  would  do  so^  the  Court  would.  The  ob* 
jectionmade  at  the  trial  was^  that  it  was  not  sufficient  to 
state  in*  the  declaration  that  the  note  was.  made  payable  ef 
No.  SI,  Datne  Street,  Dublin,  but  that  it  should  hate  gone 
on  and  said,  ''  meaning  Dublin  in  Ireland.** — {Bayley,  J. 
Are  we  to  take  notice  judicially  that  Dame  Street^  Dublin, 
is  in  Ireland  f)  The  Court  certainly  will  not  judicially  Uke 
notice  of  tills  and  parishes,  but  they  will  of  counties.  'Now 
Dublin  i&  a  county,  and  there  seems  no  good  reason  why 
the  same  principle  should  not  apply. — {Bay ley,  J.  The 
reason  why  the  Court  judicially  takes  notice  of  counties  in 
this  couptiy  is,  that  the  sheriff  of  die  county  is  the  persen 
to  whom  the  Court  directs  its  writs.)  There  are  many 
public  acts  of  parliament  m  which  Dublin  is  mentioned 
without  describing  it  as  being  in  Ireland,  and  in  construing 
such  acts  the  Court  would  be  bound  judicially  to  take  notice 
that  the  Dublin  therein  motioned  meant  Dublin  in  Ireland^ 
Suppose  an  action  broi^ht  in  one  of  the  Irish  Courts  upoir 
a  bill  of  exchange,  accepted  in  London,  made  payable  at' 
Ho.  81,  Lombard  Street,  London,  would  it  be  necessary  to* 
go  on, .  and  allege  in  the  declaration  that  London  was  in  the 
realm  of  England  f  Upon  the  face  of  this  declaration  the 
note  is  made  payable  at  a  place  exceedingly  well  known,  in 
the  common  understanding  of  mankinfd,  and  therefore  Dub* 
lin  must  be  understood  to  mean  Dublin  in  Ireland.  Theritf 
is  <  this  distinction  between  the  present  case  and  Kearney  t. 
King,  that  here  the  note  is  described  as  being  made  pay- 
able at  No.  Si,' Dame  Street,  Dublin,  which  gives  the  place 
of  payment  local  certainty,  whereas  in  that  case  the  place  of 
payment  was  merely  described  as  being  Dublin  generally.—* 
(BayUy,  J.  The  difficulty  we  had  in  that  case  was  in  saying 
that  the  Dublin  therein  mentioned  meant  Dublin  in  Ireland. 
Now  there,  may  be  more  Dublins  tlian  one,  and,  if  I  mis- 
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take  not^  there  is*  a  Dublin  in  America. — (Jbbott,  C.  J.        1822. 
'  Hiere  was  another  difficulty  in  thilt  case,  which  also  exists 
in  this,  namelj,  that  in  that  there  was  no  sufficient  descrip* 
tion  or  the  money  for  which  the  bill  was  given^  as  to  whe-       Laaoa* 
tlier  it  was  Iri$h  or  English,  and  the  question  would  arise 
whether  the  money  mentioned  would  not  be  understood  to 
mean  Irish  and  not  English,    Supposing  you  had  the  alle« 
gation  in  this  case  that  Dublin  was  in  Ireland^  and  you  had 
gone  on  to  say  that  the  defendant  had  made  his  promissory 
note  at  Dublin  in  Ireland,  and  thereby  promised  to  pay  so 
much  money  sterling,  would  that  have  done  i)    The  diffi* 
eulty  in  that  case  would  have  been  removed,  because  Irish 
money  in  Ireland  is  called  sterling ;  and  therefore  the  ob- 
jection would  not  have  been  available,  because  in  an  acticm 
npon  a  money  security  made  in  Ireland  or  in  a  foreign 
country,  it  must  be  understood  Aat  the  money  is  to  be 
paid  according  to  the  currency  of  the  country  in  which  the 
instrument  is  made.  Therefore,  the  moment  it  is  established 
that  the  note  b  made  at  Dublin  in  Ireland,  die  intendment 
of  law  is,  that  it  is  to  be  paid  in  Irish  currency.^  Bet/,  J. 
Can  we  in  this  Court  know  any  thing  of  Irish  currency  i) 
The  difference  between  the  currency  of  the  two  countries 
is  perfectly  well  known,  and  when  the  instrument  is  alleged 
to  have  been  made  in  Ireland,  it  is  not  to  be  assumed  that 
it  is  to  be  for  English  currency. — {Abbott,  C.  J.  A  bill  may 
be  made  m  Ireland  for  EngUsh  money. *~^Bayley,  J.  You 
tlU^e  upon  yourself  to  state  what  the  note  is,  according  to 
its  legai  operation,  and  you  describe  it  to  be  so  much  mo- 
ney sterling ;  must  you  not  describe  the  money  in  pounds^ 
shillings,  8ic.  English  currency,  or  money  English  f)    Not 
if  it  is  shewn  that  the  contract  is  made  in  *  a  foreign 
country. 

AnaoTT,  C.  J. — I  think  that  in  an  English  Court  of 
Justice  we  must  understand,  by  '^  so  many  pounds  sterling,*' 
tbat£iig/tf&  money  is  meant.    That  was  the  opinion  of  the 

VOL.  u.  B 
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1822.  Court  in  the  case  of  Kearny  v.  King,  wluch  case  was  tried 
before  me.  There  I  declined  to  nonsuit  upon  ibe  objec- 
tion, but  gave  leave  to  move  die  Court  upon  it,  and  the 
Leogb.  Court  was  afterwards  clearly  of  opinion  that  both  the  ob* 
jections  which  arise  in  this  case,  as  well  as  in  diat,  were  fatal. 
Acting  upon  the  authority  of  that  case  the  like  judgment 
must  be  given  in  this.  With  reference  to  the  effect  of  *^  ao 
much  money  sterlmg,''  the  words  must  be  understood  with 
reference  to  their  context.  It  is  very  easy  for  the  pleader 
to  take  the  trouble  of  introducing  two  or  three  words  into 
his  declaration,  which  would  save  all  this  difficulty.  The 
common  mode  of  declaring  upon  a  bill  of  exchange  for  fb* 
reign  coin  is  to  describe  it  as  "  so  many  ducats,  &c.  beiiqi 
of  the  value  of  so  much  money  English/*  which  saves  all 
the  trouble  of  inquiring  into  the  value  of  the  money.  I 
am  clearly  of  opinion  that  nothing  can  be  taken  by  this 
motion. 

Batlbt,  J. — It  is  true  that  in  some  public  acts  of  par* 
Kament,  Dublin  is  mentioned  without  stating  that  that  city 
is  in  Ireland,  and  certainly  in  any  case  coming^  before  us 
under  su<;h  acts,  we  might  take  notice  judicially  that  DuM'n 
is  in  Ireland;  but  in  a  case  like  the  present,  we  cannot 
take  judicial  notice  diat  Dublin  is  in  Ireland;  for  as  I  have 
already  said,  there  may  be  other  places  known  by  the  name 
of  Dublin  beside  the  city  of  Aat  name  in  d)at  part  of  thd 
tinited  kingdom.  After  the  case  of  Kearney  v.  JCtng,  which 
I  think  was  properly  decided,  the  objections  to  this  declara* 
tbn  are  ftttal. 

Ho  LB  0  YD,  J.  was  of  the  same  opinion. 

Best,  J. — We  should  involve  ourselves  in  great  difficulty 
if  we  were  to  hold  this  declaration  sufficient.  For  instance, 
we  might  be  called  upon  to  hoM  that  a  declaration  upon  a 
bill  of  exchange^  made  at  Kingston  in  Jamaica,  would  be 


MIoJiAiftlSAtt  fFBRBl^  tlaiKD  GtfO.lY.  W 

5ufflcfen<  ff  it  fflertJy  iflleged  AM  k  Wte  tttttde  *t  King^        IBM. 
gei]«iitlly,  IKryeh  itrooM  dearly  h&  bad,  because  we  knour     y^^^^ 
that  there  is  a  great  difference  between  the  value  of  EngiUk  t. 

tnoney  and  the  currency  of  bur  <:olonies. 

Rule  refused. 


Dyer  v.  Ashton.  FrWflf, 

Nov.  8. 


Assumpsit  by  landford  against  tenant  from  yfear  to  Payment  of 
year  of  two  messuages^  with  the  appurtenances,    breaches  conrt,  upon  a 
•to  the  first  count,  the  not  keeping  the  premises  in  tenant-  |^ci*admito 

able  repair;  arid  to  the  second  count,  first,  the  not  keeping  the  contract, 

.  ,  .      «  \  rr»       ,  '    »"<*  conclndes 

m  repair,  and,  second,  me  non-payment  of  rent.     1  ne  de-  the  defendant 

fendant  pleaded  the  general  issue,  and  paid  into  Court,  i^Tts^exTs^-  * 

under  the  second  breach  of  the  second  count,  the  sum  of  *"^|^i^'|?JJ 

6?.  lOj.,  being  one  balf-ycai's  rent.    At  the  trial  of  the  by  landlord 

cause  before  Richards,  C.  B.,  at  the  last  Assizes  for  the  I[fJired|*Sat* 

county  of  Surrey,  it  being  previously  understood  that  the  ^^"^j^nt®^ 

pTainttff's  interest  in  the  premises,  and  a  payment  of  rent  phiintiffof  cer- 

up  to  Miehaehnas,  1821,  by  the  defendant  to  him,  were  ad-  &c"fromyMr 

mitted,  the  plaintiff  put  in  evidence  a  memorandum  of  i^Jrtwn^wniJ 

agreement,  bearing  date  the  18th  of  September,  1804,  be-  pay* We  hnif 

tween  Benjamin  Bond,  John  Bond,  and  Joseph  Bond,  exe-  that  defendant 

cutord  of  John  Bond,  surviving  executor  of  Mari/  Corbett,  promised  that 

of  the  one  part,  and  the  defendant  of  the  other  part ;  by  dnrtM  Ae 

Yiihich  Messrs.  Bond  agreedf ''  when  requested,*'  to  grant  to  continaance  of 
^  I/O  the  tenancy, 

keep  the  niefl« 


and  aUeged  a5 
repinr;  aadln 


Jto.  In  repair^  an^  w«idd,  dariag  the  eootiiraaace  of  the  said  tenancy,  pay  rent ; 
breaches,  in  the  first  count,  that  the  premises  were  not  kept  in  tenan table 
the  second,  first,  non-reptdr^  and,  second,  noB-pavmenft  of  rent ;  and  the 


defendant  having  pleaded  the  general  issue,  and  paid  into  Conrt  half  a  year's  rent  wUler 
ihi  second  ^r^oM:— Held,  that  such  payment  admitted  the  whole  of  the  contraet :— Held 
•bo,  that  a  atampt  agreeiaenC  for  a  loase  for  sev entetn  years  and  a  half  of  the  premises 
in  question,  to  which  the  plaintiff  was  no  party,  but  made  between  defendant  and  other 
persons,  frOMi  whom  plalotiff  derived  title  to  the  premiies,  was  adoilMible  in  evidence 
to  prove  the  defendant's  promise  to  keep  the  messuages  in  repair. 

b2 


AS0TO»* 


MM:       liMe  deftudint;  and  tfie  d^fisodMit  agreed  to  acoq>%  m 
''^'^^'^^      ot  the  premiBcs  in  quettioB,  for  a  term  of  aeventeen  yeaia 
o.  and  a  half,  finom  the  then  next  Michattmatf  at.  a  yeariy  rest 

of  Id/.,  payable  half  yearly.  This  document  was  atanped 
with  an  agreement  stamp.  The  arrear  of  rent  due  at  Lady 
Day,  1882,  was  then  proved,  and  a  great  number  of  wit-* 
nesses  were  called,  who  stated  that  the  premises  were  not 
in  tenantable  repair.  In  answer  to  this  case  it  was  objected 
that  the  document  produced,  and  which  was  the  only  eti^ 
dence  of  any  prombe  by  the  defendant  to  keep  the  premises 
in  repair,  could  not  be  received  in  its  present  shape.  If  it 
was  produced  as  a  lease,  it  was  inadmissible  for  being 
stamped  with  an  agreement  stamp  only ;  if  it  was  produced 
as  an  agreement,  it  was  a  chose  in  action,  not  assignable ; 
and  ^therefore  could  not  form  the  subject-matter  of  an  ac- 
tion. In  reply  to  this  objection  the  plaintiff  produced  the 
rule  of  Court  under  which  the  defendant  had  paid  into  Court 
the  half  year's  rent,  part  of  the  sum  claimed  in  the  present 
action,  which  it  was  contended  was  an  admission  of  the 
contract  produced  in  evidence  by  the  plaintiff:  to  winch  it 
was  argued,  that  the  necessary  effect  of  the  latter  evidence 
was  to  shew  that  the  defendant  was  a  tenant  under  a  lease, 
and  not  a  tenant /rom  year  to  year,  and  that  being  in  direct 
opposition  to  the  language  of  the  declaration,  the  plaintiff 
must  be  nonsuited,  inasmuch  as  the  only  proper  plaintiffs 
were  the  Messrs.  Bond,  the  other  contracting  parties.  The 
learned  Judge  over*ruled  both  objections,  but  saved  them, 
and  the  Jury  found  a  verdict  for  the  plaintiff,  damages  88/. 

Taddy,  Seijt.  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  for  the  plaintiff,  and  enter  a  nonsuit,  and  endea- 
voured to  support  both  objections.  The  first  divided  itself 
into  two  branches ;  but  the  latter  branch  only  required  no- 
tice, because  it  conld  not  be  argued  that  an  agreement  for 
a  lease,  sued .  upon  as  such  in  the  hands  of  an  ass^ee, 
would  maintain  an  action ;  but  it  was  quite  clear  that  the 


AfHTOV. 
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dMNMeat  ffoduoed  at  the  trial  wm,  to  dl  btents  iiid:p«i^        IMS. 

•j^eite;  a  l«M«y  and  reqaived  a  stamp  as  such,  which  it  had      ^"^^^^'^ 

iM^t*    It  possossed  the  essential  quality  of  a  lease,  namely^       ^  «. 

a  pnaseDt  demise;  under  that  demiae  the.  dcrfeudant  had  em^ 

lered,  had  faeldi  end  had  paid  rent,  and  coiald  not  therefore 

now  dispute  its  tdidity.    He  cited  Poob  v.  Bmtl€y(a),  and 

Doe  ▼•  Grc0U(b).    But  if  there  could  be  any  doubt  an  this 

points  the  remaining  objection  was  quite  unanswerable ;  foe 

the  rule  of  Court  under  which  the  defendant  had  paid  into 

Court  the  last  aocruing  half  yeai^s  rent*  proved  that  he  held 

under  a  lease,  and  not  as  a  yearly  tenant^  and  that  he  WM 

the  lessee  of  the  Messrs.  Band,  and  not  a  tenant  from  year 

la  yeiT'  to  the  plaintiff;  and  consequently  there  was  upon 

the < plaintiff's  own  shying  a  fatal  variance  between  the 

facts  of  the  case  and  the  declaration.    It  might  be  ui|;ed 

that  the  payment  ef  money  into  Court  admitted  the  eoo^ 

tract  between  the  parties ;  but  it  had  been  decided  that  tb^ 

effect  of  the  payment  of  the  money  into  Court  dependa 

upon  the  terms  of  the  rule  under  whcih  it  is  paid  in,  an4 

that  it  will  not  support  the  breach  in  the  dectaratipn.    Melr 

luh  M.AUHvU(s),Stov€ld  v.  Brmin{(i),  and  C<Mr  v.  Parry  (e). 

Upon  both  grounds  dierefore  the  defendant  is  entitled  ta 

rule,  and  the  plaintiff  must  be  nonsuited. 

AuBOTT,  C.  J. — It  is  a  wdl  established  priiMsple  of  law, 
and  all  the  cases  upon  the  subject  agree  in  recogniaing  it^ 
that  in  an  action  brought  upon  a  special  contract,  payment 
of  money  into  Court  admits  both  the  contract  as  stated  in 
the  dedacation,  and  the  money  due  upon  it  pro  tanto.  Now 
the  contract  stated  in  the  declwration  vajDm  case  is,  that  the 
defendant;,  as  tenant  from  year  to  year  to  the  plamtiff^  will 
keep  the  premises  in  tenantable  repair,  and  will  pay  a  rent 
of  13/.  per  anniutti  half  yearly.    Then  the  effect  of  the 

(a)  is  East,  168.  (4)  t  Barn,  it  Aid.  IK, 

(6)  15  Ibiti.  t44.  le)  1 T.  R.  i64. 

(f)  tM.*8.10<. 


DTta 

V. 


n  OASBS  IK  THB  KIN&'»  ||»VCfl[,    :r 

IMQ.  pagrinail  by  the  defeodwt  of  61*  lOi.  bto  Co«tt  b  leliw]^ 
to  admit  tho  contract  to  keep  ia  repair  and  ta.pay<«o^ 
Itod  tint  a  half  year^Mnt  is  dnafnHa'him  to  the  plaintiff 
Ahuibti  upDik  tKat  cootiact.  It  it  then  aaid  that  the  ericfeiiee  m  the 
eaoie  went  io  skew  that  the  defendant  beld  uader  a  lease 
fonm  the  plaintiff,  and  aot  as  his  yeariy  iwant;  hut  I  think 
tfastit  not8o;.for  the  first  teaancji.iicas  a  yeerly  teaancj, 
aHid:was  not  detftrmined  by  evidaace  of  an  agseemeot  for 
a 'lease,  if  it  was  an  agreeaieat  onty,  aa  the  docameot  here 
kh$lt}f  was.  I  eai  see  no  feason  for  distarbing  tiie  lasrdia 
failbis^case.  '  •  • 

i''  0KTI.EY,  J.— ^I  am  of  the  same  opiniet.  As  to  the.se^ 
^ond- ground  of  objectioB,  1  think  the  jdaintiff  has  ptqperiy 
dectftl'ed  against  the  defendant  as  tenant  from  year  to  year> 
because  it  is  ^pule  clear  the  agreement  which  h^s  been  ad* 
▼erted  to  does  i^t  amount  to  a  lease.  It  is  only  an  agree-* 
ment.for  aftitmrelease  to  be  executed;  therefore  until  that 
lease  is  executed;  the  defendant  is  xhAj  tenant  from  year  to 
y^ar*  Then  as  to  the  other  objection,  if  it  be  conceded 
that  the  contract  in  this  case  is  entire,  the  necessary  effect 
6*  paying  money  into  Court  is  to  admit  that  contract.  ITie 
legal  principle  deducible  from  all  the  cases  upon  thb  si)A«* 
ject  is  no  more  than  this,  that  the  payment  of  money  into 
Court  admits  the  contract,  but  is  not  evidence  to  support 
the  breach.  It  adknits  in  point  of  fact,  that  such  a  contract 
was  made>  but  that  is  all;  ft  is  fdr  the  Court ^o  say  whe« 
ther  die  coatr^t  be  legal  or  not.  If  in  this  case  had  the 
d^laration  contained'  a  count  for  use  and  occupation,  the 
Aefendiant  nnght  have  paid  money  into  Court  under  that 
count,  and  then  the  objection  now  taken  would  have  been 
available;  but  I  think  the  payment  of  money  into  Court 
concludes  the  defendant  as  to  the  feet  that  such  a  contract 
existed. 

HoLROYD,.J.,  and  Best,  J.,  concurred. 

Rule  refused. 


MIC0AEUiA»  TBElTr  VVIRP  ^OBO.  IV.  ^. 


LoEtMEft  t?.  Smith.  Fridoy, 


Assumpsit  upon  &  ccfntract  for  the  sale  of   1400  on  the  nth  of 

busfeels  of  wheat.    At  the  trial  before  Bayley,  J.,  at  the  *Pl«^  f«- 
.  ,  jr   jr»       »  ^      fendaDt  enter- 

last  Assizes  for  the  county  of  Gloucester,  the  case  proved  in  ed  into  a  con- 
evidence  was  this : — ^The  plaintiff  was  a  corn-factor,  and  the  pnrcbase  of 
defendant  a  merchant,  at  Bri^ol    On  the  11th  of  Septem-  If^i^^^ 
ber,  1821,  they  met  on  the  Com  Exchange,  tfrhen  a  bargain  booght-note 
was  entered  into  between  them  for  1400  bushels  of  wheat,  com  was  sold 
to  be  sold  by  the  plaintiff  to  the  defendant  at  9s.  6d.  per  l^Ja^preT'lSfd^ 
bushel.    The  usual  bought  and  sold  notes  were  exchanged ;  jj**  it  shonld 
— the  latter  specifying  that  the  com  was  *'  sold  according  to^  bankers'  bills, 
sample/'  and  that  bankers'  bills  should  be  given,  if  required.  Thensafe  of 
The  defendant  had  also  agreed  to  purchase  of  the  plaintiff  /^^JJ^^^ 
two  other  parcels  of  com,  bat  they  were  not  included  in  the  to  sen  by 
present  action.     On  the   igth  of  September  the  defendant  ject  to  ike  imy^ 
called  at  the  plaintiff's  warehouse,  and  was  shewn  the  bulk  ^'^'^roS^/V 
of  tlie  two  latter  parcels  of  com;  but,  upon  requesting  to  JJ^^'^"  „^" 
see  the  1400  bushels  of  wheat,  he  was  told  by  the  plaintiff,  tmher  defend- 
that  he  would  either  send  for  a  bushel  on  the  spot,  or  wouM  g°e  tSTbulk*^ 
send  him  a  load  home  the  next  day,  for  his  inspection,  but  ^  ^*?  |?^** 
that  he  could  not  shew  him  the  bulk,  as  it  lay  at  another  that  he  woold 
warehouse,  and  "  he  did  not  like  to  tet  hitn  into  his  con^-  a  bushel  on  the 
nexions."    The  defendant  answered  that  «  that  was  rather  a  J?ndhima"o^ 
curious  mode  of  doing  business/'  and  they  parted.    A  few  home  the  next 
days  afterwards  a  friend  of  the  plaintiff  called  upon  tKfe  spection,  but 
defendant,  and  told  him  that  his  wheat  was  ready  for  di^  ^ot  shewTim 
livery,  on  production  of  bankers'  bills,  and  that  it  was  ntw  JJ^s'in'aiioth ' 
in  the  plaintiff's  own  warehouse,  at  the  same  time  request  warehouse, 
ing  him  to  go  and  examine  the  bulk.    This,  however,  wato  not  like  to  let 
declined,  the  uegociation  terminated,  the  defendant  refm^  ^nnexk»ns*?'» 

In  a  few  days 
afterwards  plainttiT  qent  to  defendant  to  infonn  him  thatthe  wheat  was  ready  for  delivery 
on  producing  bankers'  bills.    In  the  mean  time  ttie  market  had  fallen,  and  the  defendant 
repudiated  the  contract  :«-Heid,  that  he  wait  not  liable  in  an  action  for  the  breach. 


A4  oAnMS'iii  VHB  nnrc^'s  nmoK, 

to  tocqit  or  p«j  for  Ae  wheat,  mmI  the  praieBt  mcAm 
was  brought.  The  ass^e  of  the  market  was  to  sell  bf 
saoiple,  subject  to  the  buyer^s  ioapectioD  and  approval  of 
the  bulk.  The  price  of  wheat  rose  betweeo  the  1 1th  and 
}Otk  otSepttndw,  m^i  aft^r  the  hotter  d^te,  deolmad*  Ilia 
laaniad  Jadj^e  told  the  Jury,  that,  as  the  defeadaiit  way^ 
prevellt^d  from  bspecting  the  bulk  on  the  19th,  when  he* 
requested  leave  to  do  so,  he  was  by  law  released  from  hit 
1iiai|^in,  and  the  Jury  accordingly  found  a  verdict  for  tbt 
f^endant;  and 

fP.  E.  Taunton  now> moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  granted|» 
upon  the  ground  that  the  learned  Judge  bad  misdirected  the 
Jury  in  point  of  law.  He  contended  that  there  was  no. 
such  actual  and  positive  refusal  by  the  plaintiff  to  shew  the 
bulk  of  wheat  to  the  defendant^  as  would  in  law  release  the 
latter  from  the  contract  wbiph  he  had  entered  into  to  buy. 
There  W2|s  iu  fi^ct  np  refusal,  there  was  only  delay ;  and 
when  it  was  considered  that  the  defendant's  neglect  to  coip- 
plete  his  purchase  was  cotemporaneous  with  a  heavy  fi^U  of 
the  market,  the  Court  would  hesitate,  at  least,  to  give  him 
so  unfair  an  advantage  over  the  seller  as  would  arise  to  him 
if  a  short  and  excusable  delay  was  to  vitiate  the  agreem^ ut 
made  betweeq  them* 

Abbott,  C.  J. — It  is  in  evidence  that  the  usage  and 
custom  of  the  Bristol  market,  is,  that  the  com  is  sold  by 
sample^  subject  to  the  buyer's  inspection  of  the  bulk,  and 
there  can  be  no  doubt,  that  that  is  in  law  a  very  just  and 
treasonable  method  of  dealing.  No  sel}er  would'  refuse  to 
>exbibit  the  bulk,  without  some  strong  reason  for  so  doing, 
and  the  plaintiff  is  a  striking  instance  of  this  ;  for  he  says^ 
^'  you  cannot  see  the  bulk,  for  I  do  not  like  to  let  you ' 
\tiip  my  connexions  ;'*  a  sort  of  reason  which,  in  my  opt- 
nion^  would  justify  any  buyer  in  throwbg  up  his  contract. 


His  said  Ihtt  iImi  divge  of  Am  market  price  was  such  aa       18M. 

to laSueDee  the deiendant's  cooduet ;  but  tf  it  wereao^  uriio 

vras  to  blame  bot  the  seller,  wl|o,  by  his  own  iiMscoiidact« 

gar«e  an  opportimity'  to  tlie  defendant  to  take  advantage  of      0Mm» 

Aat  cMnmstanee  i    The  pkintiff  has  do  rig^t  to  complain 

of' the  repudiation  of  the  oontiiacty  for  it  does  notappeai^ 

that  he  was  capable  of  performing  his  part  of  it,  namely^' 

die  delivery  of  the  com,  at- least  within  a  reasooaUe  time; 

whereas  the  defendant  reallydoes  sustain  an  iigury»  for  he 

is  deprived  of  the  opportunity  of  using  the  corn  for  his  own 

purposes^  and  of  the  chance  of  reselling  it  at  a  profit.    I  anv 

«f  opinion,  that  the  defendant  was^  in  point  of  law,  released 

Ifom  his  contract  by  the  refusal  of  the  plaintiff  to  eabifaat 

die  wheat,  find  that  the  direction  of  the.  learned  Judge  to  the 

iury  was  perfectly  correct;  and  I'faave  certainly  noincliaa* 

tioD  to  find  fault  with  the  verdict  which  tb^  have  ibupd* 

.    lie  rest  of  the  Conrt  concurred. 

Hole  refused; 


MooRE  ai|d  Another,  Assignees  of  William  Barti(UJ»       FHdof^ 
and  Son,  Bankrupts,  v.  Jonathan  Bartrup.  \!!!!l^ 


X  ROVER,   by  the  plaintiffs,   as  assignees  of  William  a.  and  B.  eo- 

Barirup  and  Son,  to  recover  the  value  of  various  bills  of  tnde^borro 

eschanffe,  aa^ounting  together  to  the  sum  of  1016/.,  and  a  ^^^S^  ^^l^ 
•      1  i-i       -11        1        «  t  ii'*i«      SOOi.  from  Bm 

banl^ers  check  for  200/.,  aU^ed  to  have  been  deUvered  by  for  the  eipren 

the  bankrupt  to  the  defeodimt,  after  an  act  of  bankruptcy  Sbiinj*theiii*to 

committedj  and  by  him  converted  to  his  own  use.    At  the  JiqaWate  the 
»    T  A     •        4.       1  balance  of  Ml 

trial  before  Holroyd,  J.,  at  the  last  Assizes  for  the  county  of  Accoont  with 

Lincoln,  it  appeared  in  evidence  that  the  bankrupts  carried  bn^t  before  the 

on  business  together  in   co-partnership  as  wool-staplers,  ^nted'*icy 

commit  an  art 
of  bankruptcy,  and  afterwards  retnrn  the  check  to  C,  deellning  to  make  any  use  of  it; 
Held,  that  the  check  did  not  pats  to  the  assignees,  so  as  to  enable  them  to  recover  the 
t  In  trover. 


Mmm. 


IMSu       hMriiig.tHrQi  csteUJq^mckito,;  0116  «t  Lmob  «id:lh9  Plber  at! 

Bmdfcfd  in  JbrbAtrd. :  'Kle  fidw  ttaniacted  thi»  huwM^  i 

of  the  fina  at  the  former  placei  and  Ibc  aoH  at  tiie  kttca-^  ■ 

BAuWf .    Xke  defendant,  who  waa  brotfier  of  the  aUar.  baakniptt  w^ 

aided  mtWakefieUi  mod  w$»  in  llie  habit  of  aaiiatiac  tli^Anii 

wilb  adviocet  of  noiiey.    On  die  l^lh  of  Jtiiar,  )M1»  th». 

^nkmptflt  W6pe  indebtiBd  «o  Measra.  ACooitf  and  Co*^  Jbai|k«i»p 

qf  Xjinoo/Wy  with  whoni  tliejr  kept  caah»  in  a^aam  of  IMOiL ; 

and  DO  that  day,  hawing  aent  in.  a  dieck  6hx  an.additioafti^ 

awn*  ihejP  refuaed  to  gave  them  any  furdier  accontmodatiDn, 

wiit  tlie;  balance  waa  liquidated.    The  eldet  bankrupt  bwg 

luttUe  fO'd^  thia,  conaidenad  hia  affairs  ^taparatai.  b«l  aa 

mder  to  raiae  die  nuMiey,  im  aent  Ua  daa^blev  to  tho  d»- 

fiaodttit^  at  Wak^idi,  fo  endeavour  to  prevail  npon  him  to 

lend  Una  auffident  for  the  purpoae.    The  daughter fc«ald 

only  prevail  upon  the  defisndant  to  give  a  check  upon  hia 

banker  for  200/.,  saying,  he  would  advance  no  more.    In  the 

mean  time  the  younger  bankrupt  waa  endeavouring  to  collect 

outManding  debta,  and  by  that  means  to  pay  off  the  balance^ 

and  restore  the  credit  of  the  house  with  the  bankers.    He 

collected  about  600/.  in  bills  of  exchange^  which,  together 

with  the  defendant's  check  for  2002.,  which  he  had  received 

by  his  sister's  handsy  he  enclosed  under  cover  to  his  father. 

His  father,  in  the  mean  time^  considering  the  affairs  of  the 

house  to  be  irretrievable^  committed  an  act  of  bankruptcy 

on  tlie  20th  of  June,  by  executing  a  deed  of  as^gnment  <>f 

all  the  partnership  property  in  the  name  of  the  firm,  to  trusK 

teeSy  for  the  benefit  of  the  creditors,  expecting  that  his  sori 

would  also  execute  the  deed.    When  he  received  his  son's 

letter,  with  its  contents,  he  did  not  open  it,  but  went  with  it 

to  the  latter,  then  at  Bradford^  when  it  was  agreed  that  the 

check,  together  with  various  bills,  to   the  amount  already 

stated,  should  be  remitted  to  the  defendant,  and  they  were 

remitted  accordingly.    The  letter  enclosing  the  bills  and 

the  check  was  burnt  by  the  bankrupts.     With  respect  to  the 

bills  of  exchange,  it  was  admitted  at  the  trial  that  the  plain- 


HOOSB 
V. 


iifs  tiiait  reoovep ;  iMii  iu  to  tbe  ^AraA  for  fiOOL  tU  qdestiQiK       leSl 

^pu^  ivbeflKr  te  defendant  .4eKverad!<k  to  Ae  baukrupt^A 

daughter  foi^  iSbt^nprtst  pnipois  of'spprppriatuip  h  specie 

ficaliy  to  the  liquidation  of  the  bankrupts'  account  with  their    BAaravF. 

hai|keri>  or  far  llteap  genend'coiitrouh  ^^Mh  power  to  diapose 

<tf '  it  ift  any  manner  they  pleased.    For  the  defendant  it  watf 

o6ntehdedy  tfiat  a  banker's  <iMk  was  not  in  ifs  Mt«l«  ^ak 

t^pwhlt  security^  sadi  as  codd  be  the  subject  of  ito  aedoii 

af'htw;  and  seednd^  that  even  if  it^wefe^  stiB^  4e  propeity 

kk  it,  never  veMed  in  the  bankrupts^  so  as  to  render  ^Ihe  re^ 

sloration  of  it  by  them  to  ilhe  defeni!ant  a  payment  witbiir 

the  meanftig  of  the  bankropt  laws  ;^  and  the^teamed  Judge 

being' of  that  opinion,  he  directed  Vtx6  Jilry  td^nd'a  verditft 

Ayr  the  plaititiflb  for  the  amount  bf  ll<e  fcitts  of  exdhangef 

*     .  ■         •  .  J   .        ,  •    "lit   J.. 

-  Fm^ham,  Seql.  now  novtd  for^a-rule  to  shew  causer  wlqr 
the  damages  ahbuU  not  be  inoreaaefil  by  the  snm  of  WOLi 
ibe  aw^pnt  of  tb^  draft  in  qaestion.  As  to  the  first  oh« 
jcction^  here  was  a  loan  requested  and  gif  en,  not  cevtainly 
in  tbo  shape  of  monies  nnmbered,  but  stiU  in  a  perfectly 
llvaBbble  shape  far  die  p^pose  of  the  borPOwen>  :anA  to 
them^  and  as  regarded  their  proposed  application  of  it,  it 
was,  to  all  intents  and  purposes  inoivey,  and  dierefbre  was 
pfoperly  dM  sul^ect  of  such  amactfeosas  the  present;:  Aa 
tatbe  second  objection,  ChiSr^  was  a'cle&r  andexpUcst  appro** 
pfiation  of  the  draft,  so  as  to  vesta  property  in  it  in,  the 
bankrupts,  prior  to  its  being  retnmed^  or  rather  fhuidakntly 
p^i,  to  tl^e  il^fjpndant.  The  letter  which  inclosed  it,  which 
it  was  most  important  to  have  produced,  was  opened  and 
burnt,  the  draft  itself  was  retained  some  Ume  in  the  pos« 
session  of  the  bankrupts,  and  was  at  length  sent  back  to  the 
defendant.  This  amounted  fully  to  an  appropriation  of  the 
money,  and  being  once  appropriated,  and  a  property  in  it 
vested  in  the  bankrupts,  that  property  belonged  to  the  as- 
signees, and  could  not  be  legally  restored  to  the  defendant. 


BAftTBOF. 
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IMI).      Upon  both  grounds,  jherefere,  the  plamtiSa  wofe  eotided  tee 
^^T"^^^      recorer  die  amomit  of  die  drtft,  .and  the  justice  of  the  case 
V.  required  that  the  present  rule  should'  be  granted. 

.  .  f 
Per  Ctirjam.-— There  is  no  ground  for  due  preseqt  app& 
catioio*'  The  security. in  question  was  a  banker's  check.  By. 
tb^  genecal  rule  of  law,  a  banker's  check  is  not  money ;  it  ia 
H  ibere  chose  in  action,  not  assignable,  and  not  recoverable: 
by  action ;  and  there  are  no  special  circuvstanc^  in  thfs 
present  case  to  take  it  out  of  die  operaUon  of  the  general, 
nde.  That  is  the  first  objection  to  die  plaintiffs'  right  to 
recover,  and  the  second  is  equally  cogent.  There  never  was 
^ny  appropriation  of  the  check  by  the  bankrupts,  nor  did 
any  property  in  it  ever  vest  in  them.  Suppose  the  check 
had  remained  with  the  bankrupts,  and  had  passed  from  them 
to  the  assignees,  and  the  defendant  had  stopped  the  pay- 
ment of  it  ieit  his  banker's ; — could  the  assignees  have  re- 
covered upon  the  check  from  the  defendant?  Certainly  not, 
because  no  vested  interest  had  passed  to  the  bainkruptSy  and 
dierefors  none  could  by  possibility  pass  to  their  assignees^ 
The  fac^s  are  these » —an  offer  of  a  loan  is  made  to  the 
bankrupts,  but  they,  knowing  the  desperate  state  of  their 
affairs,  very  honesdy  refuse  it;  he  had  the  opportunity  of 
committing  9  fraud  upop  the  defpnd^nt  by  accepting  the 
loan  and  usipg  the  check ;  but  they  were  too  honest  to  take 
advantage  of  it  If  we  were  to  grant  the  present  applica^ 
tion^.we  should  enable  t'^c  assignees  to  do  tb%t  which  the 
bankrupts  have  refused  t<  doy 

Rule  refused. 


Doe,  on  the  Demise  of  Brook,  t^.  Bbtdges.  Saturdaif^ 

JCi  JECTMENT  to  recover  the  possession  of  twelve  acres  Demand  of 

of  land.    At  the  trial  before  Fark,  J.,  at  the  last  Assises  [^JL^to  ,^r. 

for  the  county  of  Essex,  it  was  necessary  for  the  lessor  of  though  made 

the  plaintiff  to  shew,  that  a  lease  which  he  had  before  if  made  upon 

granted  of  the  land  in  question  to  a  person  of  the  name  of  suffident  de- 

Lawrence,  the  term  of  which  was  then  unexpired,  was  for-  J^n*"^ 

feited.    The  lease  contained  a  proviso' for  re-entry  on  lion-  general,  to  snt- 

-  ■  r    i_     i.    i.  •  11'         *■*"  ejectment 

payment  of  rent,     in  support  of  the  forfeiture,  the  lessor  for  a  forfeiture 

of  the  plaintiff  relied   upon  a  demand  and   non-payment  menTof^ut, 

of  rent,  under  the  following  circumstances  : — Tflie  lessor  o^  S^IISJEJ*""^ 

the  plaintiff  went  upon  the  land,  on  the  SOth  of  October, 

and  addressed  himself  to  a  person  named  fVarraker,  who 

held  under  the  defendant  one  of  three  or  four  houses  built 

upon  the  land  by  the  defendant,  and  said,  '^  1  am  come  to 

demand  of  you  51.  for  my  rent.*'    To  this  Warraker  replied, 

^'  that  he  had  paid  his  rent  to  Mr.  Brydges,  the  defendant,  and 

he  did  not  understand  paying  any  more."  A  similar  demand 

was  made  upon  the  other  occupants  of  the  houses  upon  the 

landj  being  tenants  of  the  defendant,  but  without  success. 

It  was  objected,  that  this  was  not  a  sufficient  demand  to 

sustain  a  forfeiture,  and  that  the  demand  should  have  been 

general,  and  not  of  strangers,  whom,  for  this  purpose,  the 

defendant's  tenants  must  be  considered.  The  learned  Judge, 

however,  over*ruled  the  objection,  and  held  the  demand  to 

be  sufficient,  having  been  made  upon  the  land. 

Walford  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  and 
contended  that  there  was  no  sufficient  demand  of  the  rent 
proved,  to  sustain  a  forfeiture;  and,  relying  on  the  authority 
of  Sweton  v.  Cushe  {a),  he  insisted  that  the  demand  ought  to 

(«)  Telv.  96. 
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I822t       ^^^^  "^^  genera]^  and  iiot  of  a  stranger,  inasmuch  as  it 

Vi^v^^/      must  appear  that  the  person  of  whom  the  demand  is  made^ 

^^*        is  one  having  authority  to  pay  the  rent.    The  defendant's 

Brydgbs.     tenants  were,  fuoad  the  lessor  of  the  plainliffi  perfect  str«ig- 

ers,  and  therefore  a  demand  of  them  was  not  sufficient  to 

work  a  strict  fodeiture. 

Abbott,  C.  J* — ^I  have  no  doubt  that,  upon  special  ver« 
diet,  this  might  be  considered  as  sufficient  evidence  of  a 
demand  of  rent  upon  the  premises.  It  is  perfectly  clear, 
that  if  there  b  no  other  person  upon  the  land  to  pay  the 
rent,  such  a  demand  as  this  would,  upon  all  the  authorities, 
be  sufficient  to  sustain  an  ^ectment  for  a  forfeiture.  The 
case  of  Sweion  v.  Crnhe  was  argued  upon  special  verdict,  and 
may  stand  good.  That  was  the  case  of  warning  to  effect 
repairs  of  a  house  pursuant  to  the  covenant  of  a  lease,  and 
it  was  held,  that  warning  to  a  man  who  was  not  the  tenant 
was  not  sufficients  I  do  not  say,  that  the  evidence  in  this 
case  would  have  warranted  us  in  saying  that  this  would  have 
been  sufficient  warning  to  the  immediate  tenant  of  the  les- 
sor ;  but  here  the  demand  of  rent  is  made  iipon  the  land, 
and  though  it  is  argued  that  the  demand  is  made  upon 
persons  who  are  strangers  to  the  lessor,  still  I  think  that  is 
sufficient. 

The  rest  of  the  Court  concuned. 

Rule  refused. 
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HOLLIS  V.  PboUD*  Saturday^ 

Nov.  9. 


J.  RBSPASS  for  breaking  and  entering  the  plaintiff  *s  close.  To  trespass 
Special  plea  set  out  a  surrender  of  certain  copyhold  pre^  /regit,  the  de- 
mises to  the  defendant,  as  customary  tenant  of  the  manor  of  fi^*'*^  ri*'ht  of 
Stawheath,  in  the  county  of  Stafford;  and  stated^  that  the  ^y  07<^r  Uie 
loctis  in  qua  M^as  contiguous  to  a  public  highway,  and  lay  the  oeoiptmof 
between  that  highway  and  Ae  said  copyhold  premises)  it  cen?th?reto*" 
then  averred  a  right  of  way  in  the  ^^oecupienT  of  those  pre-  •"**  *^|^"* 
mises  across  and  over  the  locus  in  quo,  to,  and- from,  and  be^  he  wbs  seised 
tween  the  said  public  highway^  and  the  said  copyhold  pre*  mises^in^rer 
mfaes ;  and  that  the  alleged  trespass  was  committed  in  the  2^*^^^^  of*®** 

lawful  use  and  enjoyment  of  that  right  of  ws^.     Newas-  ^««y  was  claim. 

ed.  and  ooch* 
signment,  that  defendant  "  on  other  and  diffierent  occasions  pied  only  by 

than  those  in  the  said  plea'mentioned,  and  m  a  greater  degree,  ^H^to^whom 
and  to  a  greater  extent,  &c.,  broke  and  entered,  &c."     Plea  ^«  premises 
Not  Guilty  thereto,  and  issue  thereon.    At  the  trial  before  Held  that  be  ' 
-B«y%#  J-  at  Ae  last  Assizes  for  the  county  of  Stafford,  "^^^^^^ 
evidence  was  produced  in  support  of  the  plea,  but  it  ap-  ^^^^^  V^^l 
peered,  that  at  the  time  of  the  alleged  trespass,  the  defen- 
dant's premises  were  not  in  his  own  occupation,  but  in  that 
of  a  tenant.    It  was  thereupon  contended  for  the  pfauntiff> 
that  die  new  assignment  was  proved.    The  right  of  way,  as 
pleaded  and  proved,  was  in  the  *^  oecupien^'  of  the  piemiaes. 
only,  and  as  the  defendant  had  demised  them  to  a  tenant,  he 
did  not  come  within  the  proper  definitioo  of  an  occupier  f 
b«t  on  the  contrary,  had  put  himself  beyond  the  scope  of 
right  pleaded  in  justification.      The  learned  Judge,  how-* 
ever,  over-ruled  the  objection,  and  a  verdict  was  found  for 
die  defendant. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  die 
verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the 
frtidntiff,  widi  nomiaal  damages,  and  renewed  the  digectioa* 
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ilie  learned  Judge  had  told  the  Jury,  th^t  althougli  the  de« 

^«^v*^      faidant  was  not  in  the  occupation  of  tfie  premises  at  the 

Hojais      ^Q^Q  Qf  ^Q  supposed  trespass,  still  as  he  was  lawfully  seised 

PflovD.      of  them,  he  had  a  right  to  pass  over  the  locus  in  quo,  to  and 

from  them.    Now  this  was  a  misdirection  in  point  of  law. 

The  right  of  way  contended  for,  was  in  the  occupiers ;  but 

here,  was  an  .use  of  it  by  a  person  not  an  occupier;  for  a 

landlcnrd^.when  he  has  demised  his  premises  to  a.  tenant,  in 

posieuion,  YfBB  no  longer  an  occupier,  either  in  lawj  or  in, 

fact*    He  demised  the  right  of  way  with  the  premises,  and 

was  from  that  moment,  as  much  a  trespasseri  as  any  third 

person.    The  new  assignment,  therefore,  was  well  supported 

by  the  evidence,  for  here  was  *'  another  and  different  occa* 

'  sion"  than  that  set  out  in  the  plea,  and  the  plaintiff  was 

clearly  entitled  to  a  verdict. 

Abbott,  C.  J « — I  have  no  doubt  that  this  case  was  pro-> 
perly  disposed  of  at  the  triaL  The  defendant  pleads  that  ha 
is  seised  of  a  copyhold  tenement,  between  which,  and  a 
public  highway,  the  loeut  in  quo  is  situated ;  and  that  be  has  s 
right  of  way  over  the  locus  in  quo,  to  and  from  the  h^hway, 
and  his  tenement.  The  plaintiff  denies  the  right  of  way,  and 
new  assigns,  that  the  defendant  has  used  the  way  at  other 
times,  and  for  other  purposes  than  those  pleaded*  Then  it . 
was  incumbent  on  the  plaintiff  to  prove^  that  the  defendant 
had  used  the  way  on  an  occasion,  and  for  a  purpose,  totally 
unconnected  with  his  tenement ;  but  this  he  does  not  do^ 
and  therefore  his  new  assignment  is  unsupported  by  evidence. 
But  1  take  the  law  of  the  case  to  be  equally  dear  in  favour 
of  the  defendant ;  for  I  think,  notwithstanding,  he  badgiven. 
the  possession  of  the  tenement  to  his  tenant,  he  was  still  in. 
law  an  ''occupier,"  within  the  meaning  of  that  word  in  its 
present  application  and  use.  I  am  not  aware  of  any  princi- 
ple of  law,  or  any  legal  decision,  which  lays  it  down,  that  a 
landlord  may  not  use  a  right  of  way  appurtenant  to  his  pre«. 
nises>  because  they  are  in  tlip  possession  of  a  tenant    Oii 
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the  eontratj^  I  think  he  is  entided  still  to  use  it;  and  that  it 
is  quite  usual  to  do  so,  and  in  leases  to  stipulate  for  so  doings 
for  the  purpose  of  ooUecting  his  reot^  of  seeing  that  the  pre- 
mises are  kept  in  repur,  and  for  many  other  objects  which 
m^t  be  mentioned.  Upon  these  grounds,  I  am  of  opinion 
that  there  is  no  reason  for  setting  [aside  the  verdict  in  this 
ctee. 

The  rest  of  the  C!ottlt  concurred^ 

Rule  refused^ 


WiTtft  add  Another  v.  Hagvb  and  Anothcir^  Auwd^yi 


Action  on  the  ease.    The  first  count  of  the  declaration  if.anengin^er^ 
tdleged^  that  the  defendants  ignorantlyi  wrongfully,  and  neg-  ed  by  B.  to 
ligently,  erected  a  steam  apparatus,  in  a  building  adjoining  ^'^r^^^Q^^'" 
the  plaintiff's  manufactoiy ;  consisting,  among  other  things,  JJJ^'^PPJ™' 
of  oertam  part  thereof,  called  the  boiler,  and  certain  other  mi/es  adjoia^ 
part  thereof,  called  the  safety  valve,  which  were  improperly  JJJI^toiy  oT^ 
eoQstructed^  and  made  of  improper  materials^  and  ^t  the  ^*>  ^^^  '^  ^^ 
defendants  having  the  care,  management,  and  direction  there-  explosion  of 
of,  applied  an  excessive  heat,  and  improperly  stopped  and  the  inuifficiai- 
dosed  the  safety  talve,  by  which   an  explosion  was  oc-  SJ-Wi^f  "*' 
casiooed,  whereby  the  manufiEMStory  of   the  plaintifi  was  which  it  was 
thrown  down  and  prostrated,  8u;.    The  declaration  contaiDed  property  oVthtf 
several  other  counts,  varying  the  nHode  of  stating  the  griev-  jared^^d  u 
ance  of  which  the  plamtiffs  complained.    Plea,  Not  Guilty.  ||f  ^^f  J;^'^°^^ 
At  the  trial  before  Abbait,  C*  J.  at  the  Sittings  in  MiddleteXi  Jiiry»  that  a. 
ftfier  last  Triniiy  Teim,  the  facts  appeared  to  be  these  :-^  presen^nd  ^ 
The  phuntiffs,  who  were  sugar  refiners,  occupied  premises  ^Jg^^Jj/^e 
ftdioining  to  the  premises  of  a  person  named  CotuUmi,  who  mmagement 

^  **  .  *^  '  of  <h6  ap^ara- 

tvsat  thetimtf 
of  the  accident :— Held,  that  C.  might  maintdn  case  asainst  A.  for  the  injury  he  liad 
sostalned.  SonUe,  that  if  the  Jnry  had  negatived  the  tact  of  ^.'s  managemem  of  the 
apparatus,  though  the  accident  arose  from  an  imperfection  in  the  raaternus  of  widch  it 
was  composed,  he  would  not  have  been  primarily  liable. 

VOI^.  II.  t 
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1B22.  carried  on  the  like  business.  The  latter  employed  the  defen- 
dants, who  are  engineers,  to  erect  a  steam  boiler,  and  other 
apparatus,  for  the  purpose  of  refining  sugar,  b;  an  improved 
method.  In  the  course  of  the  experiments  made  to  brii^ 
the  process  to  perfection,  the  boiler  blew  up,  from  an  alleged 
imperfection  in  the  materials  of  which  the  apparatus  was 
made;  and  in  the  explosion,  the  premises  of  the  plaintiff 
sustained  the  damage  for  which  the  present  action  was 
brought.  At  the  trial,  two  heads  of  evidence  were  adduced 
on  the  part  of  the  [plaintiffs ;  first,  to  shew  that  the  works, 
constructed  by  the  defendants,  were  imperfect  and  insuffi- 
cient for  the  purposes  for  which  they  were  intended ;  and, 
second,  that  the  defendants,  by  themselves  or  their  work* 
men,  were  present,  superintending  and  having  the  manage- 
ment of  the  works  at  the  time  the  accident  happened.  It 
was  objected  in  point  of  law,  that  this  action  did  not  lie 
against  the  defendants  at  the  suit  of  the  plaintiffs,  sup- 
posing them  to  be  liable  remotely  for  the  consequences  of 
the  accident ;  and  that  the  action  lay,  if  at  all,  against  Con- 
stant, who  might  have  his  remedy  over  against  the  defendants. 
The  learned  Judge  reserved  this  point,  and  left  it  to  the  Jury 
as  a  question  of  fact,  whether,  at  the  time  the  accident 
happened,  the  defendants,  by  themselves  or  their  servants, 
had  the  conduct  and  management  of  the  operations  of  the 
appai'atus  directing  them,  that  if  they  had,  they  should  find 
their  verdict  for  the  plaintiffs  ?  The  Jury  expressly  found  the 
affirmative  of  the  question  put  to  them,  and  the  plaintiffs 
had  a  verdict,  the  damages  to  be  referred  to  arbitration. 

Copley,  S«  6.,  now  moved  to  set  aside  the  verdict,  and 
obtain  a  new  trial ;  and  contended,  that  assuming,  for  the 
sake  of  argument,  the  works  in  question  had  been  imper- 
fectly constructed  by  the  defendants,  still,  this  action  could 
not  be  maintained.  He  was  not  aware  of  any  action  of 
a  similar  nature  to  the  present  having  ever  been  brought 
before  the  Court.    It  was  quite  a  novelty  to  say,  that  whea 
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one  pereon  is  emplojed  to  do  work  for  another  and  the  work 
is  done  so  imperfectly  as  to  occasion  an  injury  to  a  third 
person,  the  latter  could  maintain  an  action  against  the  work- 
man.  to  recover  compensation  in  damages  for  such  injury. 
No  instance  of  this  kind  could  be  found  in  the  books,  and  he 
submitted,  that  if  the  case  rested  upon  that  question  alone, 
this   action  must  entirely  fail.     For  instauce,  suppose  a 
coachmaker  is  employed  by  a  person  to  make  a  carriage, 
and  the  work  is  done  so  imperfectly,  and  made  with  such 
improper  tnaterials,  that  when  it  is  driven  by  the  person  for 
whom  it  is  built,  it  breaks  down,  and  causes  an  injury  to  a 
third  person  passing  by,  could  it  be  said*  that  the  third  per- 
son could  maintain  an  action  against  the  coachmaker  for  the 
iigury  ?   He  apprehended  it  could  not,  and  yet  there  was  no 
difference  in  principle  between  that  and  the  present  case. 
The  force  of  this  objection  was  felt  on  the  other  side,  at  the 
trial,  and  therefore,  in  order  to  meet  it,  great  stress  was  laid 
upon  that  part  of  the  case  which  went  to  shew,  that  the 
works  were  under  the  management  of  the  defendants  at  the 
time  the  accident  happened.     Supposing,  however,  this  fact 
to  be  sufficiently  established,  still  he   submitted  that  this 
action  would  not  lie  immediately  against  the  defendants,  but 
that  the  liability  lay  primarily  upon  the  person  for  whom  the 
work  was  done ;  for  which  purpose  the  defendants  must  be 
considered  as  tlie  servants  of  the  latter.    At  all  events,  he 
<k>ntended,  thst  the  verdict  was  against  the  weight  of  evi- 
dence in  the  cause,  there  being  no  sufficient  proof  that  at  the 
time  of  the  accident,  the  defendants  had  the  management  of 
the  apparatus. 

Per  Curiam^^The  question,  whether  the  defendants  had 
the  management  of  the  works  at  the  time  the  accident  hap- 
pened,  was  a  question  of  fact  for  the  Jury,  and  they  have 
expressly  found  it  in  the  affirmative.  Tliat  question  was 
put  to  them  distinctly,  with  a  view  to  the  defendants  liability, 
and  the  Jury  having. found  the  fact,  that  makes  al'  the  differ- 
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ence  in  the  case;  for,  it  is  perfectly  dear,  that  if  the  appa- 
ratus was  under  the  management  of  the  defendants,  and  they 
were  conducting  the  process  at  the  tone  of  the  acddent, 
they  are  primarily  liable  to  the  plabtiffs  for  the  consequenceAr 
If,  indeed,  that  question  had  been  negatived  by  the  Jnry, 
perhaps  there  might  be  some  weight  in  the  objection  which 
has  been  taken  in  pomt  of  law.  It  appears  from  the  evi- 
dence in  the  case,  that  this  engine  had  been  newly  set  up, 
and  that  in  order  to  bring  it  into  complete  operation,  the 
defendants  and  their  servants  were  upon  the  prembes,  and 
owing  to  some  mismanagement  of  the  latter,  and  from  some 
defect  in  the  materials  of  which  the  apparatus  was  composed^ 
the  accident  happened  of  which  the  pkintilis  complain. 
These  facts  having  been  found  by  the  Jury,  we  are  of  opi-^ 
nion  that  this  action  is  sustainablcc 

Rule  refused^ 


Nov.  It. 

Testator  de- 
Yises  his  free- 
hold estates  to 
trastees  in 
trast,  to  secure 


DcTE,  on  Ae  Demises  of  Bui^dbn  and  Others  v.  Hakri». 

JbiJECTMENT  for  a  freehold  messuage  or  tenementr 
At  the  triai  before.  Jbbott,  C.  J.  at  the  Middkfes  Sittingsr 
after  last  Trinity  Temi>  it  appeared  that  die  lessors  ^  the 
»  anDaity  of  plaintiflf  claimed  under  the  will  of  dieir  father,  who,  it  was- 
te his  wife  for  admitted,  died  seised  in  fee  of  the  premises  in  question,  they 
iD^^iut  for  his  ^^Sf  '^  ^^®  ^°^  ^^  ^^  death,  m  the  possession  of  a  third 
two  yo<i^f     person,  under  a  lease  since  e;Kpired.    The  wiU  contained  » 

^two  danghters,  devise  to  certain  trustees  (the  survivor  of  whom  was  the  pre^ 
aod  all  chtidveo-  t#*«  ■•  •  ««*  ■* 

to  be  begotten  ^ent  defendant)  their  survivors  or  survivor,  and  their,  or  hia 

S*^if^n^  heirs,  &c  of  all  die  testator's  freehold  property,  to  certain 

ttey  shall  seve* 

rally  attain  the  age  of  twenty-one  years,  and  then  unto  and  among  them,. share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants.  The  will  tnen  granted  a  power  i^ 
the  trustees  to  receive  the  rents,  and  to  lay  ont  the  surplus  beyond  the  wife^s  annuity, 
and  other  charges  thereon,,  in  good  securities,  to  grant  leases  of  the  estates  for  a  term  not 
exceeding  seven  years,  ^  and  if  they  should  think  it  advisable  to  sell  any  part  thereof  «a 
My  time  ifttr  my  d«a<A:'*— Held,  that  this  latter  clause  did  not  control  the  express  gift  of 
the  estates  to  the  chiidien  in  fee,  wlien  they  shonld  severally  attain  the  age  of  twenty-one 
years. 
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trusts  and  uses  therein  specified ;  namely,  to  secure  to  his        1820. 

wife  an  annuity  of  60/.  a  year  for  her  life^  with  power  to  her 

to  enter  and  distrain  for  the  same ;  and  then,  ^'in  trust  for  * 

my  two  younger  SODS  and  my  two  daughters,  and  all  children      Harrxs. 

to  be  begotten  on  the  body  of  my  said  wife^  until  they  shall 

severally  attun  to  the  full  age  of  twenty-one  years,  and  then 

unto  and  among  them,  share  and  share  alike,  as  tenants  in 

common,  and  not  as  joint  tenants.''    The  will  contained 

clauses  empowering  the  trustees  to  receive  the  rents^  and  to 

lay  out  the  surplus  beyond  the  annuity  and  other  charges 

thereon,  in  good  securities ;  to  grant  leases  of  the  estates  for 

a  term  not  exceeding  seven  years  ;  and  if  they  should  think 

it  advisable  to  sell  any  part  thereof  **  at  any  time  after  my 

death!*   The  testator  died  without  having  any  more  chUdrenp 

His  wife  was  still  living  when  the  action  was  brought.    One 

of  the  daughters  mentioned  in  the  will  was  dead,  and  the 

other  three  children  had  all  attained  the  age  of  twenty-one 

years,  and  were  the  present  lessors  of  the  plaintiff.    In  an* 

swer  to  this  case,  it  was  contended,  that  by  the  words  of  the 

will,  the  legal  estate  was  vested  in  the  trustees,  and  not  in  the 

(children;  and  consequendy  that  the  present  action  could 

not  be  maintained.    The  learned  Judge,  however,  was  of  a 

different  opinion,  and  the  Jury  under  bis  direction,  found  a 

verdipt  for  the  plaintiff,  with  liberty  to  the  defendant  to 

move  to  enter  a  noQsuit 

W,  £.  Taunton  now  moved  accordingly,  and  renewed 
the  objection,  contending,  that  the  language  of  the  wSl  could 
not  fairly  be  construed  .'•!  any  other  way  than  to  vest  the 
legal  estate  in  the  trustees.  The  powers  entrusted  to  them^ 
were  inconsistent  witli  rny  other  construction)  for  how 
could  they  have  authority  to  lay  out  th^  rents,  to  grant  leases 
for  years,  and,  above  all,  to  sell  the  estates  themselves, 
^'at  any  time  after**  the  testator's  ''death,"  unless  tbosQ 
estates  were  legally  and  absolutely  vested  in  them  ? 
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1822.  ^^^  Curiam. — ^There  is  an  express  gift  of  the  estates  to 

v^'V"^^^       the  children  in  fee,   when  they  shall  arrive  at  the  age  of 

Doe         twenty-one  years ;  and  we  must,  if  possible,  so  construe  every 

Harris.      part  of  the  will,  as  to  give  effect  to  that  object    There  is^ 

however,  no  difficulty  in  doing  this.    The  powers  given  to 

the  trustees,  are  for  the  benefit  of  the  children  during  their 

infancy,  and  a  limitation  is  pnt  to  them  by  the  express  devise 

of  the  freehold.    HU  they  reach  the  age  of  twenty-one,  their 

'  interests  are  committed  to  the  care  and  management  of  the 

trustees,  and  from  that  time  they  come  into  their  own  hands. 

The  case  was  properly  left  to  the  Jury,  and  there  is  no 

ground  for  disturbing  their  verdict. 

Rule  i-efused. 


Monday^       DoE,  on  the  several   Demises   of   John    Soutbr,  and 
^'^^'  George  Chatfield  and  Elizabeth  his  Wife,    r. 

John  Hull  andLANSDOWN  Hull,  Infants,  by  Sir 
George  Haknage,  Bart.,  their  Guardian. 

H,  &  devises    JciJECTMENT  to  recover  the  possession  of  certain  free- 

lii»  estate  to  his   ,    , ,  ,       ,  ,  .  .  •^. ,.  .      «  « 

Mrit'cinfee,and  bold  lands  and  premises  situate  at  Mtdhurst,  m  Sussex.    At 

leaving**hls        ^^®  ^"^  before  Park,  J.,  at  the  last  Assizes  for  the  county 

widow  and  two  of  Sussex,  the  case  was  this  : — Henry  Souter,  the  father  of 
•oris,  him  sur«  ... 

vivitig.  After  the  lessor  of  the  plaintiff  John  Souter,  being  seised  in  fee 
his  death,  the 


I  ther 
wi/e 


widow  and  the  ^^  ^^  premises  in  question,  made  his  will,  bearing  date  th< 

gain  and  sale,  in  these  words,  "  I  give  to  my  loving  wife  Mary  Souter,  all 
tate  in  fee  to  T^y  household  goods  and  chattels,  and  I  ^ve  to  her  a  bam 
SvTty^Tthi'*  ^^  P*^®  ^f  fr«^  '^"^  *^  Midhurst,  in  Sussex.*'    On  the  7th 

eldest  son  and 

heir-at-law  of  tlie  testator.    H.  continues  in  undisturbed  possession  of  the  estate  Ibr 


twenty-two  years,  and  dies  possessed,  bequeathing  it  to  his  children.  Six  years  after  U. 
entered  into  possession,  9V,  S.,  the  eldest  son  and  heir-at-law  of  H.  S.^  makes  his  will  and 
devises  all  his  real  estate  to  his  wife,  and  to  his  younger  brother  in  trust  for  tlie  life  of  the 
wife,  and  then  to  his  children,  and  dies  three  years  afterwards,  without  ever  disturbing 
H.*s  possession : — Held,  that  the  trustees  niiglit  mauitain  ejectment  to  recover  jfche  posses* 
slon  of  the  estate,  notwithsiandiug  //.*s  quiet  enjoyment  for  twenty-two  years. 
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•f  October,  1790,  the  testator  died  seised,  leaving  John        ia22. 
Souter,  who  claimed  to  be  his  eldest  son  and  heir-at-law,      '^-^v^^ 
and  his  said  wife,  him  surviving.    On  the  9th  of  October,        ^^" 
17S4,  the  widow  and  John  Sourer  jointly  conveyed  the  pre-       Huil. 
mises  to  Christopher  Hull,  the  father  of  the  defendants,  by 
deed  of  bargain  and  sale,  who  took  possession  and  remained 
undisturbed  therein  till  July,  1814,  when  he  died,  leaving 
his  will,  whereby  he  demised  the  premises  to  the  defendants, 
in  equal  moieties.     IVhicher  Souter  was,  in  (act,  the  eldest 
son  and  heir-at-law  of  the  testator  Henry  Souter,  whom  he 
survived,  but  he  did  not  j(Mn  in  the  conveyance  to  Mr.  Hull* 
On  the  6th  o(  November,  1810,  IVhicher  Souter  made  his 
will,  by  which  he  bequeathed  all  his  real  estate  to  his  wife 
Elizabeth  Souter,  and  his  brother  John  Souter,  (the  party 
who  joined  in  the  conveyance  to  Mr.  Huil)  upon  trust  to 
make  an  inventory   thereof,  and  first,  by  sale  of  part,  to 
pay  his  debts,  &c.  the  residue  to  his  wife  for  life,  or  while 
she  continued  hb  widow,  and  upon  her  death,  or  marriage, 
to  his  children,  share  and  share  alike.     Whicker  Souter  died  :' 

shortly  after  making  this  will,  and  in  1803  his  widow  married 
the  lessor  of  the  plaintiff  George  Chaifield.  Upon  this  case 
it  was  contended,  that  the  lessors  of  the  plaintiff  were  6n« 
titled  to  recover  the  premised,  as  devisees  in  trust  under  the 
will  pf  Wbicher  Souter,  the  heirrat-law  of  Henry  Souter,  the 
original  testator,  and  that  the  defendants  must  resort  to 
their  action  against  John  Souter,  the  party  to  the  convey- 
ance to  Mr.  Hull,  upon  the  deed.  For  the  defendants  three 
objections  were  taken.  First,  that  as  Whieher  Souter  was 
Qot  in  possession  when  he  made  his  will,  he  could  not  devise 
9,  right  of  entry ;  second,  that  the  realty  did  not  pass  under 
his  will,  the  language  of  it  being  clearly  referrable.  to  per- 
sonal property  only ;  and  tliird,  that  as  Mr.  Hull  had  main- 
tained an  adverse  possession  for  twenty-two  years,  and  had 
died  so  adversely  possessed,  and  had  bequeathed  the  estate 
to  his  children,  a  descent  was  cast.  The  learned  Judge, 
however,  was  of  opinion  that  the  lessors  of  the  plaintiff  had 
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1822.       shewn  a  good  titlei  and  directed  die  Jury  to  find  a  verdict  for 

^-^^/'^     the  plaintiff^  reserving  the  points  of  law  raised  for  the  defen- 

^^        dants,  with  liberty  to  them  to  move  to  enteir  a  nonsuit,  if  the 

Hull.        Court  should  be  of  opinion  that  the  olgections  ^efe  well 

founded. 

Marryatt  now  moved  itccordingly,  i|f|d  relied  mainly  upon 
the  first  and  last  objections.  Upon  the  first  he  contended, 
that  as  at  the  time  when  Whkher  Sauter  made  his  will,  there 
was  an  adverse  possession  of  this  lands,  he  h|ul  himself  nq 
right  of  entry,  imd  consequently  could  devise  none.  Ai| 
fidyerse  possession  for  tw^nty*two  years,  undisputed  and 
undbturbed,  amoi^nted  to  a  disseisin,  i|nd  the  testator  there* 
fore  had  no  interest  to  devise*  Goodright  v.  Forresier  (a)^ 
Upon  the  last  point  he  submitted,  that,  as  Mr.  HuU  had 
come  into  possession  pf  the  premises  under  a  good  title  ^ 
had  continued  in  ppssession  undisturbed  during  a  long 
course  of  years ;  had  bequeathed  the  premises  to  the  de- 
fendants ;  and  had  died  in  possession,  without  revoking  his 
will,  whereby  the  premises  had  descended  to  the  defendants ; 
there  was  clearly  a  descent  cast,  so  as  to  bar  thib  ejects 
ment(&). 

Abbott,  C.  J. — I  am  of  opinion  that  there  is  no  foun? 
dation  for  either  of  the  objections  presented  for  our  con^ 
Sfderation.  With  respect  to  the  first,  I  thmk,  there  b  no 
ground  for  saying,  that  the  adverie  possession  of  Mr.  Hull 
h{|s  operated  ^  a  disseisin  of  fVhkh^  Souier.  Mr.  Hull 
did  not  take  possession  wrongfully,  he  only  wrongfully  con- 
tinued possession.  He  came  in  under  right  and  title,  which 
remained  good  during  the  life  estate  of  Henty  Scw/er's 
widow,  but  ceased  at  her  death,  and  from  that  period  he 
continued  in  possession  wrongfully.  But  what  is  the  efiect 
of  that  ?    No  pior«  than  that  he  is  tenant  by  sufiierance 

(a)  8  East,  55S.  (6)  Vide  Co.  Lit.  239  b.    Lit  t.  394. 

Adams  on  Ejectment,  1st  ed.  59. 
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to  fF/ncher  Sauier,  who  peraditted  him  for  a  period  to       1823. 
femun  in  posseflBion*    It  has  been  held  in  a  p^cent  case 
iu  this  Court,  that  a  mortgagor  in   actual  possession  <  pf 
mortgaged  premises  is  tenant  by  sufferance  to  the  mort-        ^P^ 
gsgee,   and    this   is    a   still   stronger  c^  than  diat(a). 
I  know  of  no  authority  which  says,  that  a  mere  wrongful 
possession  divests  th^  estate  of  the  party  a^nst  whom  die 
possession  is  adversely  held.    If  the  argument  is  to  be 
carried  to  that  extent^  a  mere  adverse  possession  might  b0 
made  equivalent  to  a  fine  and  fepfiment.    Then,  as  to  A^ 
second  objection^  I  am'  decidedly  of  opinioni  that  no  descent 
has  been  cast  in  this  case.    To  allow  the  afgument  on  this 
point  would  be  to  allow,  that  wherever  a  vrrongful*  possessor 
dies  in  possessicm,  and  his  heir  enters,  the  real  hdr-at-law 
cannot  support  ejectment.    That  would  be  a  monstrous  pro- 
position generally,  but  especially  in  this  case  where  the  heir- 
at-law  was  never  disseised,  and  the  defendants  in  the  action 
were  never  sei9ed  at  all.    The  language  of  "  descent  cast/' 
imports  that  the  ancestor  is  seised ;   and  the  question  is 
beggied,  if  it  is  assumed  that  in  this  case  Hull,  the  ancestor 
of  the  defendantf,  was  ^isec]* 

Bayley,  J. — I  am  of  th^  same  opinion.  In  order  to 
bar  the  power  of  devising  a  right  of  entry,  there  niust  be  ai| 
actual  disseisin  of  the  devisor ;  a  mere  iidverse  possession 
will  not  suffice ;  he  must  be  completely  ousted  of  the  free- 
hold. The  question,  then,  is,  whether  fVhi^her  SouteTf  the 
devisor  under  whose  will  the  lessors  of  die  plaintiff  claim, 
wss  ever  divested  of  the  freehold,  and  I  am  of  opinion  that 
he  never  was.  The  relation  of  Mr.  Hull  to  fVhicher  Sauier 
is  that  of  landlord  and  tenant ;  the  former  was  tenant  by 
sufferance  to  the  latter  froni  the  moment  of  Mrs.  Souter^n 
decease.  This  pomt  was  laid  down  in  diis  Court  in  the 
recent  case  cited  by  my  Lord,  and  is  founded  upon  the  doc- 

(a)  Ante,  vol.  i.  S79. 
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trine  in  Lord  Coke  (a).  The  lesson  of  the  phiintiff  h^ve 
thevn  a  clear  title  in  fVhkher  Souteff  and  if  he  bad  an 
Dob  estate  in  the  premiaesi  he  was  competent  to  devise  it ;  he 
Hiju»  does  devise  it,  and  it  vests  -in  the  lessors  of  the  plaintiff  as 
devisees  in  trust  finder  his  wilL  To  support  a  descent  cast, 
it  must  be  shewn  that  the  ancestor  was  seised.  Herei  there 
was  no  seisin  of  Mr.  Hull,  the  ancestor.  In  a  case  which  I 
remember  came  from  Warwick  some  time  since,  the  counsel 
relied  upon  a  descent  cast  It  appeared  in  evidence  that 
the  party  originally  came  into  possession  rightfully,  and  his 
possession  was  lawful,  until  a  pai'ticular  person  died.  After 
the  death  of  that  person,  the  party  held  over,  and  levied  a 
fine,  and  when  he  died  an  ejectment  was  brought  against 
his  heir.  On  behalf  of  the  heir  it  was  insisted,  that  there 
had  been  a  descent  cast.  No,  said  the  Court ;  for  upon  the 
death  of  the  particular  person  alluded  to,  the  ancestor  be- 
came tenant  by  sufferance  only ;  and  therefore  there  could 
not  be  a  descent  cast,  because  there  was  no  seisin.  The 
definition  which  Lord  Coke  gives  of  a  tenant  by  sufferance, 
is  he  who  originally  comes  in  by  right,  but  continues  in  pos- 
session by  wrong.  Now,  that  is  exactly  the  description  of 
Mr.  Hull,  under  whom  the  defendants  claim,  and  therefore  I 
think  the  lessors  of  the  plaintiff  are  entitled  to  recover.  It 
is  said,  that  there  has  been  an  adverse  possession  for  twenty- 
two  years  in/ this  case.  I  know  of  no  case  in  which  it  has 
been  held,  that  a  mere  adverse  possession  (if  this  case  is  so 
put,)  can  operate  as  a  disseisin,  to  prevent  the  owner  of  the 
freehold  from  devising  it  by  will.  Mr.  Hull  was  only  a 
disseisor  in  one  way,  namely,  at  the  election  of  Whicker 
Souier.  There  are  many  authorities  which  say,  that  this 
would  only  be  a  disseisin  at  the  election  of  the  owner  of  the 
freehold  of  inheritance ;  and  if  Whicker  Souter  had  thought 
fit  to  treat  it  as  a  disseisin,  he  would  be  warranted  in  doing 
ao ;  but  he  was  not  bound  to  do  so.     Doe,  d.  Aikyns  y. 

(a)  Co.  lit.  240,  b. 
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IJarde  (a).    On  these  grounds,  I  am  of  opinion  (hat  the        1838. 
lessors  of  the  pbintiflf  are  entitled  to  recover. 


Dob 


HouoTD,  J.,  and  Bbbt,  J.,  concurred.  ^""^ 

Rule  refused* 

(«)  Cowp.  689. 


PfiESTiDGE  V.  Woodman^  Esq. 

X  HIS  was  an  action  of  trespass  and  false  imprisonment.  WhereV  Jns. 

Plea,.  Not  Guilty.    At  the  trial  before  Garrotv,  B.,  at  the  p^edoesan 

last  Assizes  for  the  county  of  Oxford,  it  appeared  that  the  'J^Jy'JJ^yi  JJt 

plaintiflf  had  been  convicted  by  the  defendant,  a  Justice  of  fice,  though  he 

the  Peace  for  the  borough  of  Chipping  Norton,  and  adjudged  inrisdictioii,  he 

is  entitied  to 


Nw,  11. 


re- 


to  pay  a  sum  of  l/.  17s.  6d.,  under  the  statute  1  Geo.  4.  c.  54.  ^e  ^tioe 
for  a  wilful  and  malicious  trespass;  and  the  defendant  hav-  quired  by  t4 
ing  issued  his  warranty  the  plaintiff  was  taken  up  and  com«  s.  i.  before  the 
mitted  to  prison  for  a  time  limited,  or  until  the  money  was  ed^iT^rlDg* 
paid.    It  was  objected,  that  the  action  would  not  lie,  inas*  ^  sctioo. 
much  as  the  defendant  had  not  received  die  notice  required 
to  be  given  to  Justices  of  the  Peace  by  24  Gea.  2.  c.  44. 
8.  1.    To  thb  it  was  answered,  that  the  defendant,  being  a 
local  ma^strate,  had  no  jurisdiction  to  issue  the  warrant  in 
question,  inasmuch  as  it  was  directed  generally  to  the  con- 
stables of  the  county,  and  executed  out  of  die  borough ; 
and  therefore  it  was  contended  that  the  case  was  taken  out 
of  the  statute,  which  required  notice  of  action,  and,  conse- 
quently, that  there  was  no  necessity  to  prove  notice.    The 
learned  Judge,  however,  was  of  opinion  that  the  objection 
was  fatal,  and  therefore  directed  the  plaintiff  to  be  non- 
suited. 

Jervii  now  moved  for  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  new  trial  granted,  and 


FRBtTIDGB 
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1829.  oontended,  that  as  he  was  io  a  sitaatioii  to  prove  that  the 
defendant  was  a  local  magistrate  only,  and  had  no  juri8dk> 
tion  in  the  place  in  which  his  wairant  was  executed,  he  was 
Wpopu^.  not  entitled  to  notice  of  action,  and  relied  upon  the  case 
of  Blatcher  v,  £emp  (a),  and  upon  the  words  of  the  statute, 
^'  for  an;  thing  by  him  done  tn  execution  of  his  office.*^  la 
the  present  case,  the  act  of  the  magistrate  was  a  wrongful 
act  from  beginning  to  end ;  for  it  was  an  act  done  out  of  his 
jurisdiiction,  and  could  not  possibly  b^  construed  to  be  done 
^'  in  execution  of  hb  office,**  because  his  office  was  limited 
to  his  jurisdiction^  Beside  this,  he  had  ap  affidavit,  shewing 
that  the  place  in  which  the  plaintiff  was  alleged  to  have 
^ommitt^  the  trespass  was  not  locally  within  the  borough 
of  Chipping  Norton.  Upon  these  grouqds  he  contended^ 
that  the  nonsuit  ouj^t  to  be  set  aside. 

Abbott,  C.  J. — I  am  of  opinion  that  the  nonsuit  in  this 
case  ought  not  to  be  spt  aside.  The  case  cited  is  widelj 
.  distinguishable  from  the  present.  That  was  an  action  against 
a  constable  for  acting  under  a  warrant  which  was  not  directed 
to  him,  and  in  which  he  was  not  named ;  and  the  distinction 
taken  by  Lord  Manffielfl  in  the  case  of  ilfo;i^  v.  Leach  (Jb\ 
applied  (here,  namely,  that  where  the  magistrate  cannot 
be  liable,  the  constable  is  not  within  the  protection  of  the 
statute ;  but  this  is  an  action  against  the  magistrate.  Then* 
as  to  the  language  of  th^  statute,  I  aip  of  opinion,  that  the 
defendant  has  not  excluded  himself  from  its  operation.  He 
was  acting  qui  mpgistr^te,  and  though  he  made  a  mistake  ia 
the  warrant,  stiU  he  was  apting  in  execution  of  his  office. 
But  it  has  been  expressly  depided,  in  a  case  precisely  nmilar 
in  principle  to  this,  that  a  notice  was  stiU  necessary,  although 
the  magistrate  had  acted  erroneously.  fVeiler  v.  Tooke  (c). 
There  is,  therefore,  no  ground  for  the  present  application. 

(a)  1  H.  Bl.  15,  n.  (a).  (c)  9  £Mt|  364. 

(&)  3  Burr.  1766.  8. 


Batlet,  J.^ — I  am  of  the  same  opinioii.    It  has  been        IttX 
decided  over  and  over  ttgam,  that  notice  of  action  is  not  ne-       ^"^^^^^^ 
cessary,  unless  the  Justice  has  excised^  his  jurisdiction,  «. 

in  which  case  he  is  entitled  to  notice.  The  defendant  does  Woodmaii- 
die  act  complained  of  under  colour  of  his  office,  and  that 
brings  him  within  the  protection  of  the  statute,  even  though 
he  had  no  jurisdiction  in  the  place  where  his  warrant  was 
executed*  It  is  said,  that  die  place  where  the  plaintiff  com-> 
mitted  the  act  imputed  to  him  was  not  locally  within  the 
borough ;  but  the  defendant  might  not  accurately  know  the 
exact  boundary  of  the  local  jurisdiction*  It  is  clear,  that 
if  he  kept  within  the  Ime  of  his  authority,  there  would  have 
been  no  occasion  to  give  hkn  notice ;  but  it  is  becsause  he  is 
supposed  to  have  exceeded  his  authority,  that  notice  be< 
comes  necessary.  Many  cases  have  decided,  that  though  the 
Justice  exceeds  his  powers,  yet  if  he  b  acting  bon&  fide 
and  under  the  supposition  that  he  is  right,  he  is  entitled  to 
notice,  the  object  of  the  notice  beii^,  that  if  he  be  wrong, 
he  may  set  himself  right  by  tendering  amends.  In  a  case 
decided  in  the  interval  between  DaugMs  Reports  and  die 
Term  Reporti,  it  was  distmctly  laid  down  by  the  Court,  that 
it  is  immaterial  whether  the  Justice  had  a  right  to  act  or 
not ;  for  if  he  thought  he  had  a  rig^t  to  act  he  was  entitled 
to  notice  (a). 

HoLBOTD,  J.,  and  Best,  J.,  concarred« 

.  Rule  refused^ 

(«)BM  v.Coaifablc,  Midi.t5G«.Stf  That  was  the  case  of  a  penoif 
convicted  of  riding  on  the  shafts  of  his  cart  on  the  Kfaig^s  highway.  If 
appeared  that  at  the  time  the  man  was  on  the  shafts,  his  cart  was  stand- 
lag  still,  and  coueiineiitly  the  case  was  not  within  the  stntate,  inasmndr 
aa  the  cart  was  not  in  motion,  hut  he  was  nevertheless  convicted  by  4hcr 
Justice ;  and  the  question  was,  whether  the  Justice  was  entitled  to  notice 
«f  action.  The  Court  said,  it  was  immaterial  whether  the  Justice  had 
n  right  or  not  to  act  in  the  way  complained  of;  for  if  he  thought  h0 
had  a  right  to  act,  he  waa  ckarly  entitled  to  notice. 
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Tuuday^  The  EiNO  V.  FiBLDEft  and  Another. 


Semhte,  that      jA.T  the  Sittings   in  MiddU$ex,   after  last  Mkhadnuk 
£e  ^u^l7or  Term,  before  Jbboit,  C.  J.,  the  defendants  had  been  con- 

STn'SSJSor     ^«^«^  ^f  *  misdemeanor, 
dispense  with     - 

requires  the  Adolphus  was  now  instructed,  on  behalf  of  the  defend- 

Sefendanto        ^^^»  ^^  move  for  a  new  trial.    The  defendants  not  being 

convicted  opon  personally  present,  conformably  to  the  rule  which  requires 
a  cnminal  pro-  "^  .  .    .  . 

ceedinK»  dur-    that  the  defendant  in  a  criminal  proceeding  shall  be  in 

for  a  new  trial,  attendance  in  Court  during  a  motion  for  a  new  trial,  he  said 
he  bad  the  consent  of  the  Counsel  for  the  prosecution,  dis- 
pensing with  the  presence  of  the  defendants,  and  therefore 
prayed  leave  to  make  his  motion  in  their  absence. 

Denman,  C.  S.,  for  the  prosecution,  said  he  had  no  ob- 
jection; but, 

Per  Curiam. — ^The  rule  is,  that  in  all  cnminal  cases,  a 
motion  for  a  new  trial  cannot  be  made,  unless  the  defendant 
is  present  in  Court,  and  therefore  the  more  correct  course  of 
proceeding  is  to  have  these  defendants  present,  notwith- 
standing tlie  consent  of  the  counsel  for  the  prosecution. 

Adotphu^'  therefore,  was  not  allowed  to  move,  in  the 
absence  of  the  defendants. 
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The  Kino  v.  The  Inhabitants  of  All  Saints,  in 


xSY  an  order  of  two  Justices,  Lydia  Fowler  was  removed  Where  a  pc^ 
from  the  parish  of  The  Holy  Trinity  to  the  parish  of  Ml  resided  on  a 
Saints,  both  in  the  county  of  Cambric^.    On  appeal,  the  SJ"X"a  ywr, 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  ^"d  during  the 
_,  1     j»  11      •  wme  time  con- 

Court,  upon  the  foUowrog  case : —  tracted  by  the 

year  for  two 
ponds,  or  for 

The  pauperis  maiden  settlement  was  in  Jll  Saints  parish.  JlLT^IriS? 

In  tlieyear  1793  she  married  one  fVilliam  Fowler,  a  chair  therein  (he  be- 

bottomer  and  mat-maker,  with  whom  she  travelled  about  ness  a  chair 

the  country,  ^d  who  bad  no  legal  settlement  unless  the  ^^^^^^ 

following  be  adjudged  so.    In  1807  he  hired  a  house  in  the  ponds  reserv- 

parish  of  Saint  Peier*s,  Cambridge,  of  the  value  of  9/*  10s.  uie  ase  of  the 

per  annum,  and  resided  therein  with  hb  family  above  a  year;  thonghrpro- 

'  during  the  same  time  he  had  two  separate  parol  contracts  P*""*  JV'?* 

for  two  ponds,  or  for  the  rushes  and  flags  growing  therein,  ing  &••  a  year 

under  the  following  circumstances : — One  of  the  ponds  was  ^^^  5^,  4^4  ' 

of  the  eitent  of  three  acres,  in  which  he  was  to  have  the  o7^he*Takic* 

exclusive  right  of  cutting  the   rushes  and  flags  at  his  plea-  of  fs.  for  the 

sure,  but  not  of  draining  off  the  water;  the  owner  had  the  tiiat  be  there! 

right  to  use  the  water,  or  drain  it  off  as  he  thought  proper ;  J^tUcmeaiu*  * 

for  this  the  pauper  was  to  pay  5s.  a  year  to  Mr.  Cawcutt^ 

the  occupier  of  the  farm  in  which  it  was  situated.    The 

pond  was  not  fenced  off  from  the  rest  of  the  field;  and 

Mr.  Cawcuti'9  cattle,  when  depasturing  there,  used  the  pond 

for  drinking  at ;  but  the  rushes  and  flags  were  not  such  herbs 

as  the  cattle  would  eat.    The  other  pond  was  only  about  a 

quarter  of  an  acre,  occupied  under  circumstances  similar  to 

the  preceding,  at  the  like  yearly  rent  of  5s.,  and  two  door 

mats  of  the  value  of  £s«    The  next  year  he  agreed  to  pay 

10s.  for  the   same,  but  died  before  all  the  rushes  were 

gathered.    The  contracts  for  the  ponds  subsisted  during  all 

the  time  the  pauper  occupied  the  house  in  Saint  Peters, 


TbeKiMtt 
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iBA  Starkie,  in  support  of  the  order  of  Sessions,  made  two 

points,  firsts  that  thb  was  a  mere  persQnal  contract  for  the 
sale  of  the  growing  niAes,  with  Kberty  to  the  vendee  to 

iMBA^AVTi  '^^^  *®  ^*""*  ^^  *®  vendor  for  the  purpose  only  of  cutting 
of  them  dowil;  and  consequently  that  &e  pauper's  husband 

C^aiaRiDOB*  did  ntft  rent  a  tenement  within  the  meaning  of  die  statute, 
so  as  to  confet  a  settlement  on  the  wife ;  and,  second, 
aaaiming  (his  to  be  a  teotoeut  within  the  meaning  of  the 
statute,  there  was  no  occupation  by  the  pauper's  husband 
of  a  tenement  of  the  value  of  i02.  for  forty  dayn.  Ab  to 
the  first  pomty  it  appeared  from  the  fisicts  of  the  case,  that 
the  paupei^s  husband  had  merely  a  chattel  interest,  namely^ 
die  privfl^e  of  catting  rushes  accidentally  grovnng  by  the 
sides  of  the  ponds  in  question,  subject  to  the  right  of  the 
owner  to  use  the  water  and  soil  of  the  ponds,  and  to  drain 
oflf  the  water  at  his  pleasure,  and  as  a  consequence  to  suffer 
the  rushes  to  pow  or  not,  as  he  might  think  proper,  and 
also  to  the  right  of  the  owner^s  cattle  to  eat  or  destroy  the 
clop  of  rushes  (the  ponds  not  being  fenced  off)  should  they 
happen  to  meet  with  no  food  of  a  mwe  palatri>le  deserip- 
tion,  AH  these  we^  circumstances  which  completely  nega-» 
lived  the  presumption  of  any  interest  in  the  land  vested  itf 
the  pauper's  husband,  so  as  to  confer  a  settlement.  I(  was 
true  that  he  was  to  pay  so  much  a  yea^  for  the  rushes;  but 
that  mtist  mean  only,  so  mech  for  the  crop.  As  well 
might  it  be  said  that  a  contract  fof  the  purchase  of  e 
crop  of  growmg  apples,  with  the  privilege  of  entering  the 
eichard  to  gather  them,  wdiM  confer  a  settlement.  Bodt 
cases  were  precisely  analogous  in  principle.  Upon  ^ 
pomt  he  cited  Rex  ^.  Old  Arletfard{fl),  Rex  v.  Stokeib),  Rat 
▼.  Braff^<m{c),  Wcrmck  v.  Bruce (d),  Parker  v.  Simi^ 
kmd(fi),  JEmmerson  v.  Sieelii(f),  Crosby  v.  fVadeworihig), 

(«)  1  T.  R.  S58.  (0  11  Eut,  S6t. 

(4)  S  Ibid.  451.  (/)  t  Taunt  38. 

(0  4  Ibid.  948.  (g)  6  Eut^  60S. 

(d)  9  M.  di  s.  ses.  • 


ttid  Pincomb  ▼.  7%oin<it(a).    Thenj  secondly,  assoming  thif        IBM. 

to  be  a  tenement,  still  there  was  not  a  resicfence  upon  a      ^-^^^^^ 

tenement  of  10/.  for  forty  days,  inasmuch  as  the  value  of  «. 

the  crop  of  rashes  woaMdimuiidide  die  in  diem,  acconling  ji.nA'S^^Atn 

as  the  pauper's  husband  might  choose  to  cut  them  down.    .     $^ 

It  must  be  sbevr?  that  the  occupant  has  an  mterest  m  the  Cambridgb; 

land  of  the  requisitiS  value  during  the  whole  period  of  forty 

days.    Now,  for  stay  thing  {hat  appeared  in  the  case,  the 

whole  or  great  part  of  the  crop  might  have  been  out  down 

before  the  forty  days  expired ;  and  if  so,  it  was  clear  from 

the  authority  of  Rex  v.  Bowneuib),  that  no  settlement  was 

gained.    In  that  case  the  pauper  rented  a  dwelling-house, 

and  other  premises,  of  the  annual  value  of  4/.  for  a  whole 

year,  and  he  bought  a  crop  of  growing  oats  by  auction 

during  the  year  for  the  price  of  12/.  14s.    The  oats  were 

bought  on  the  12th  of  Augiut,  and  were  of  different  kinds, 

and  ripened  at  diflerent  periods,  and  he  began  to  reap  them 

on  the  14th  of  September,  and  continued  reaping  them  as 

they  ripened,  and  carted  them  away  at  intervals  between  the 

14th  of  September  and  the  3d  of  October,  on  which  day  he 

carted  off  the  last  load.    The  question  was,  whether,  under 

such  citcumstances,  he  gained  a  settlement?    And  m  giving 

jttdgment,  Le  Blanc,  J.  said,  **  There  is  one  objection  to 

which  no  answer  has  been  given.    It  is  admitted  that  the 

party  must  have  come  to  settle  in  a  tenement,  that  is,  must 

have  resided  in  the  parish  m  which  he  hdd  a  tenement  of  the 

^ue  of  10/«  for  forty  days.    Now,  in  this  instance,  allows 

ing  all  that  has  been  stated  as  the  law  to  be  correct,  and  the 

authorities  to  apply,  and  granting  that  this  was  a  tenement, 

how  can  we  say  that  diis  person  has  resided  forty  days  in  the 

paridi,  while  he  held  a  tenement  of  the  value  required  ? 

He  rented  the  dwelling-house  and  odier  premises  of  the 

annual  value  of  4/*  for  the  whole  year,  and  he  bought  a  crop 

of  oats  by  anction  on  die  12th  of  Auguit,  which  he  began 

to  cut  on  die  14th  of  September,  and  it  does  not  appear  but 

(«)  Cro.  Jae.  Sti.  (6)  4  M.  4c  S.  tlO. 

▼OL.  II.  D 
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^^«       diat  be  carried  the  greater  part  in  value  of  the  crop  before 

Tire  Khio     ^^  expiration  of  forty  dajs  from  the  time  of  Us  first  por- 

«•  chasing  it ;  and  if  that  were  so^  his  interest  would  have 

Im HABITANTS  ccascd  pro  tanto  within  the  forty  days^  and  he  would  not 

All  Saints,    bave  held  a  tenement  for  that  time  of  the  annual  value  of 

Cambaioge.    10/.    Therefore,  on  the  ground  that  it  doea  not  appear  that 

there  has  been  a  holding  for  forty  days  of  a  tenement  of 

the  value  of  10/.  a  year,  I  think  that  the  order  of  sessions 

cannot  be  supported."     It  seemed  therefore  that  this  was 

a  decisive  authority  upon  this  question^  and  consequeptljr 

the  sessions  did  right  in  affirming  the  order. 

Siorks,  contri^  was  stopped  by  the  Court. 

Abbott,  C.  J. — T  confess  I  am  not  able  to  draw  any 
distinction  in  principle  between  grass  and  rushes  or  flags 
growing.  Taking  a  crop  of  grass  has  been  over  and  over 
again  held  to  be  the  taking  a  tenement,  that  is,  the  taking 
of  such  an  interest  in  the  land  as  will  confer  a  settlement. 
If  this  had  been  a  bargain  for  a  particular  crop  of  rushes, 
and  could  be  said  to  be  a  mere  sale,  then  it  would  be  only 
matter  of  personal  contract,  which  was  the  case  in  Rex  v. 
Bowness*  But  this  is  not  a  contract  for  the  sale  of  a  par* 
ticular  crop  of  rushes,  which  the  man  is  to  take  away  as 
soon  as  they  are  in  a  fit  state  to  be  severed.  The  contract 
here  is  for  all  the  rushes  growii^  during  the  year;  for  which 
he  is  to  pay  a  yearly  rent,  according  to  the  very  terms  ex- 
pressed in  the  case.  So  that  he  is  entitled  not  merely  to 
cut  one  crop,  but  as  many  rushes  as  shall  grow  upon  the 
ponds  by  the  course  of  nature  during  the  year  for  which  they 
are  taken.  This  case  therefore  is  in  this  respect  perfectly 
distii^ishable  from  Rex  v.  Bawnas.  In  that  it  was  merely 
a  contract  for  a  smgle  crop  of  oats ;  but  here  the  pauper's 
husband  is  entitled  to  take  as  many  crops  as  shall  grow 
.during  the  year,  for  which  he  is  to  pay  a  yearly  rent. 
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Batlet^  J. — ^I  am  of  the  same  opinion.    I  think  this  is        ifttt* 
not  merely  a  personal  contract  for  the  sale  of  a  growing      ^^v^^ 
crop  of  rushes,  but  that  it  is  taking  a  tenement  within  the  «, 

meaning  of  the^statute,  according  to  the  principle  of  decided  XNHABirxjiTi 
cases.  It  is  clear  that  the  pauper's  husband  had  an  interest  ^  ^^ 
in  the  sou  accordmg  to  the  terms  of  the  agreement.  He  Cambridge 
had  a  right  to  have  the  soQ  applied  to  the  growth  of  the 
rushes,  and  the  person  with  whom  he  agrees  had  no  right  to 
destroy  the  crop  by  subtracting  the  soil  from  which  it  sprung. 
This,  it  will  be  recollected,  was  a  growing  crop,  and  the 
case  in  this  respect  is  perfectly  distinguishable  from  those 
cases  where  the  growth  of  the  subject-matter  of  the  con- 
tract was  complete,  so  as  to  make  it  only  a  sale  of  goods  and 
chattels.  Here  the  man  has  an  interest  in  the  soil,  and  the 
contract  is  for  a  year.  If  this  be  so,  then  the  second  ground 
of  aigument  which  has  been  talen  completely  fuls,  namely^ 
that  there  was  no  residence  for  forty  days  upon  a  tenement 
of  10/.,  because  the  value  of  the  crop  would  be  diminished 
by  its  severance  from  day  to  day  before  the  forty  days  ex« 
pired,  and  therefore  it  could  not  be  said  that  during  that 
period  he  occupied  a  tenement  of  the  requisite  value.  It  is 
imposible  for  such  an  argument  to  hold  good,  because,  if 
it  is  to  prevail,  it  must  be  carried  to  this  extent;  that  if  a 
man  takes  grass  land  clearly  worth  10/.  a  year,  and  on  the 
tfairty-nmth  day  he  cuts  down  and  carries  away  the  whole 
produce  of  the  land,  he  gains  no  settlement.  If  the  argu-  . 
ment  b  good  for  any  thing  it  must  go  that  length.  I  am 
clearly  of  opinion,  upon  the  principle  of  the  numerous 
cases  which  have  been  decided  on  questions  of  this  nature, 
that  a  settlement  has  been  gained  under  the  circumstances 
of  this  case. 

HoLROYD,  J. — I  am  also  of  the  same  opinion.  Th^ 
whole  of  the  rushes  were  not  to  be  cut  at  one  time;  but 
the  pauper's  husband  had  a  right  to  take  successive  growing 
crops,  and  he  was  the  only  person  who  could  enter  the  land 
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1822.       and  eqoy  that  species  of  property.    He  had  npt  only  a  right 

^'^^^'^^      to  the  crop  growing  at  the  time  of  the  contract,  but  he  wa» 

,,.  entitled  to  have  the  soil  in  the  land  applied  to  successive 

Inhabitants  ^^P^  ^^  '^"S  ^  ^^  Contract  continued*    Supposing  the 

of  owner  of  the  soil  were  to  draw  off  the  water  from  the  ponds, 

Cambriuob.'  still  the  first  heavy  shower  of  rain  would  replenish  them» 

and  the  rushes  would  begin  growing  again. 

Bbst,  J. — ^This  case  is  distinguishable  from  Rex  v.  Bow^ 
ne$8,  which  was  merely  the  case  of  a  purchase  by  auction 
of  a  particular  crop  of  oats,  to  be  cut  and  carried  as 
soon  as  it  was  ripe,  the  pauper  having  at  all  events  no  inte* 
rest  in  the  land  after  the  crop  was  carried ;  but  here  the  • 
pauper's  husband  has  a  continuing  interest,  and  it  is  found, 
as  a  fact,  in  the  case,  that  the  taking  of  the  ponds  is  by  the 
year,  and  he  is  entitled  to  all  the  crops  which  may  grow 
during  the  year. 

Order  quashed. 


Nov.  13.  The  Kino  r.  The  Justiceb  of  Denbighshire. 


by^Juatic^of  l^Y  ^^^'  ^^  G^^-  3-  c.  68,  s.  2.  which  repeals  13  Geo.  3. 
Peace,  nnder  c.  78,  it  is  declared,  '*  That  when  it  shall  appear  upon  the 
c.  68.  s.  $.  for  view  of  any  two  or  more  Justices  of  the  Peace,  that  any 
old*^higbway*"  public  highway,  or  public  bridleway  or  foot^way,  may  be 

and  setting      diverted,  so  as  to  make  the  same  nearer  or  more  commo- 

out  a  new  one,  .   ' 

must  8bew  that  dious  to  the  public,  and  the  owner  or  owners  of  the  lands 

the  consent  in  ond  grounds  through  which  such  new  hihgway,  bridleway  or 

X*  hand"  Mid    f^^^'^^Yf  ^o  proposed  to  be  made,  shall  consent  thereto, 

seal  of  the       by  writing  under  his  or  their  hand  and  seal,  or  hands  and 

OWUiT  of  th6 

land  through 

which  the  nkw  highway  i$  proposed  to  be  made. — ^Where  an  order,  made  nnder  this  statute, 

recited  that  the  Justices  had  received  evidence  of  the  consent  df  T.  J.,  esa.  in  Ma 

Itfe-time^  to  the  new  road  being  carried  through  his  lands,  bv  writing  under  his  hand 

and  seal,  and  it  appeared  that  another  penion  was  owner  of  the  land  at  the  time  tlM 

order  was  made:— Held,  that  such  order  was  insufficient,  and  could  not  be  carried  int^ 

exicution. 
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•eals^  it  shall  and  may  be  lawful,  by  order  of  such  Justices,  1822. 
at  some  special  Sessions,  to  divert  and  turn,  end  to  stop  up  v«^/^^/ 
such  foot-way,  &c."  An  order  having  been  made  under  this  TUc  King 
act  by  two  Justices  of  Denbighhire,  at  a  special  Sessions  The  Justices 
held  for  that  purpose,  after  reciting  that  a  certain  part  of  ®  i^HraB.^"' 
the  highway  between  Poolmouth  and  that  part  of  the  new 
turnpike  road  leading  from  Wrexham  to  Ruthin  in  the  said 
county  of  Denbigh,  (describing  it  in  length  and  locality,  ac- 
cording to  a  plan  thereunto  annexed,)  might  be  diverted 
and  turned  so  as  to  make  the  same  nearer  and  more  com- 
modious to  the  public,  proceeded  as  follows :  "  and  hav- 
ing viewed  a  course  in  lieu  thereof,  commencing  at,  &c« 
and  passing  along  an  ancient  highway  to,  &c.  where  it 
enters  the  lands  and  grounds  of  the  late  Thomas  Jones,  Esq. 
of  Llaniisilio,  and  passing  througli  the  said  lauds  to,  &c. 
and  having  received  evidence  of  the  consent  of  the  said 
Thomas  Jones,  Esq.  in  his  life-time,  to  the  said  part  of  the 
new  road  being  made  and  continued  through  his  lands 
herein  before  described,  by  writing  under  his  hand  and  seal, 
we  do  hereby  order  that  the  said  road  be  diverted  and- 
turned,  &c."  On  appeal  to  the  Sessions,  this  order  was 
affirmed.  In  Hilary  Term  a  rule  nisi  was  granted  for 
quashing  this  order,  on  affidavits  statbg,  that  at  the  time 
of  making  the  order  for  diverting  the  road  in  questioUi  the 
land  and  ground  through  which  the  said  intended  new  road 
was  ordered  to  be  made,  was  not  the  property  of  the  late 
Thomas  Jones,  Esq.  but  was  the  land  and  ground  of  another 
gentleman  who  had  succeeded  to  the  same  on  the  death  of 
Mr.  Jones. 

On  shewing  cause  against  this  rule,  die  question  was, 
whether  the  ord^r  for  diverting  the  road  made  in  the  terms 
ebove  mentioned,  was  a  sufficient  compliance  with  the  re- 
quisites of  the  statute,  which  declares  that  the  consent  by 
writing  under  the  hand  and  seal  of  the  owner  of  the  land 
and  ground  through  which  the  new  highway  is  proposed 
U>  be  made,  is  necessary,  in  order  to  give  validity  to  the 


64  0A8B8  IN  TBB  KINO'l  BBNCfi, 

18M*       order^  it  appearing  at  the  time  this  order  was  made,  that 
^'^^/'^^      Mr.  Jimis,  the  person  whose  consent  therein  recited|  waa 
The  KiKa    ^^^  ^^  owner  of  the  land  in  question. 
The  Justices 

•Bias.  '  Martyat,  for  the  Crown,  contended,  that  this  order  was 
sufficient,  within  the  meaning  of  the  statute.  He  sub* 
mitted,  that  if  Mr.  Jone$  had,  in  pobt  of  fact,  given  a  ooo* 
sent  under  his  hand  and  seal,  but  died  before  the  order  was 
made,  still  it  wodd  be  binding.  His  death  would  not 
rescind  the  consent  which  he  had  given,  if  it  had  been 
obtsuned  as  the  foundation  of  this  order.  The  burdien  lay 
upon  the  other  side  to  shew  that  Mr.  Joneses  consent  had 
not  been  obtained.  Indeed,  the  order  itself  stated,  that 
Mr.  Jones's  consent  had  been  obtained  in  his  life-time,  and 
as  the  Sessions  had  acted  upon  that  consent,  it  would  be 
extremely  hard  that  the  subsequent  death  of  that  gentleman 
ahould  be  a  ground  for  vacating  the  order.  The  statute 
bad  given  m  certain  form  of  order  which  the  Justices  were 
bound  to  pursue,  and  these  Justices,  acting  upon  the  con* 
sent  which  had  been  given,  recited  such  consent  m  their 
order.  The  late  MTr.  Jma  had  been  tenant  for  life  of  the 
land  in  question,  and  it  was  quite  clear  that  a  tenant  for 
life  might  give  such  a  consent.  Even  a  clergyman  might 
give  such  a  consent.  (Boy/ey,  J.— He  has  quan  the  inh^ 
ritance.)  The  consent  of  Mf.  Jone$  had  been  obtained  in 
the  first  instance,  as  a  condition  precedent,  in  compliance 
with  the  statute,  and  the  question  was,^  whether  his  death 
happening  before  the  order  was  drawn  up,  vacated  the 
proceeding. 

Gaselee,  contrA,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  this  order  is  in- 
sufficient. The  safest  construction  of  this  act  of  Parlia* 
ment,  is  to  say,  that  the  consent  of  the  person  who  is  the 
owner  of  the  land  at  the  time  the  order  for  diverting  the 
road  is  actually  made,  shall  be  requisite^  in  order  to  give 
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it  validity.    The  decision  of  this  case,  in  this  manner^  will        182-2. 
not  touch  any  question  that  may  possibly  arise  hereafter^       ^"^v^^ 
where  the  death  of  the  owner  of  the  land  happens  after  ^^ 

the  order  is  made,  but  before  ij  is  carried  into  execution.        ©f  Dm'jmou' 

lUXRB. 

Baylky/  J. — ^The  objection  to  this  order  is,  that  it 
does  not  shew  that  the  person  whose  assent  is  necessary 
to  give  it  validity  was  living  at  the  time  it  was  made ;  nor 
indeed  does  it  appear^  that  Mr.  Jones  was  the  owner  of  the 
land  at  any  period  of  time  since  these  proceedings  were  in 
progress.  For  any  thing  that  appears  to  the  contraty  hi» 
consent  might  have  been  obtained  years  ago,  and  the  Jus* 
tices  have  been  acting  upon  a  consent  of  long  standing, 
which  may  be  prejudicial  to  the  parties  now  interested. 

HoLROYO,  J.  and  Bsst«  J.  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  Vide  IS  Gwo.  3.  c.  78.    I}wi»on  ▼.  Gill,  1  East,  64,  waARatt. 
Th€  JMfJMt  rf  I  1  Chit.  Rep.  164. 


Seymour  t.  Gaetsidb,  Widow.  ^'  *^; 


X  HIS  was  an  action  to  r^over  damages  for  a  breach  of  After  venllct 
promise  of  marriage.    At  the  trial  before  Richardson,  J.»  ^^  bmdi 
at  the  last  Assizes  for  the  county  of  Somerset,  a  general  vcr-  ©f  promise  ef 
diet  was  found  for  the  plaintiff,  damages  40;.  a  gentleman 

against  a  lady, 
a  county  al- 

C.  F.  Williams  now  moved  for  a  rule  to  shew  cause  why  lJ[|J^|n*|£^ 

die  judgment  should  not  be  arrested,  the  damages  having  ^rt  of  defen- 

been  taken  generally,  and  objected,  that  the  second  count  of  plaintiff  within 

the  declaration  was  defective.    That  count  sUted  "that  in  *  u^^/'^e 

request,  and 
aretrins  **  that  plaintiff,  confiding  in  the  promise^  bad  always  remaked  unmarried,  and 
was  still  ready  and  willing  to  marry  defendant,  and  that  although  a  reasonablo  time  for 
dcfeadunt  to  marry  him  had  elapsed,  yet  defendant,  not  re^ardmg  her  promu^y  did  not, 
nor  would  within  such  reasonable  time,  marry  the  plaintiff,  but  had  hitherto  wholly 
neglected  and  refused  so  to  do,"  Is  sutBcient,  after  verdict,  without  averring  that  defen 
dant  had  any  notice  of  plaintiff  being  ready  to  marry  her  during  the  reasonable  tima 
alleged,  or  averring  any  request  made  to  defettdant  to  marry  plaintiff,  or  aoy  avcnaenl 
4)f  a  special  refusal  to  nany  hin. 
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IBM.       consideration  that  the  Mid  plaintiff  being  then  and  there  fol« 
'''^''^^''^^      and  utimarriedy  at  the  like  special  instance  and  request  cS 
BY  HOUR     ^1^^  ^^j  defendant,  had  then  and  there  undertaken  and 
^AUTiiiis,    faithfully  promised  Uie  said  defendant  to  marry  her  the  said 
defendant,  she  the  said  defendant  undertook  and  then  and 
there  faithfully  promised  ^o  marry  him  the  said  plaintiff  in  a 
reasonable  time  then  next  following.    And  the  said  plaintiff 
avers,  that  he,  confiding  in  the  said  la^t  mentioned  promise 
and  undertakbg  of  the  said  defendant,  ha^th  always  hitherto 
remained  and  continued,  and  still  is,  sole  and  unpiairied» 
and  hath  been,  for  and  during  all  the  time  last  aforesaid,  and 
atiU  is,  ready  imd  willing  to  marry  the  said  defendant,  to  wil, 
a}  Bath  ^for^saicJi  in  the  county  aforesud,  and  although  m 
reasonable  tin)e  for  t)ie  said  defendant  to  marry  hath  elapsed 
smce  the  making  of  the  said  last-mentioned  promise  and 
undertaking  of  the  said  defendant,  yet  the  said  defendant^ 
notregardmg  her  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  fraudul^tly  intending  craftily  and 
aubtjiy  to  deceive  and  injure  the  said  defendant  in  this  re- 
fpect,  did  not,  nor  would,  within  9uch  reasonable  time  i^s 
aforesaid,  or  9t  any  time  afterwards,  marry  him  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do,  to  wit,  at  J^qth  aforesaid,  in  the  county  aforesaid.** 
The  objections  to  this  co^nt  were,  first,  that  it  did  not  state 
that  the  defendant  had  apy  notice  of  the  plaintiff  bein|p 
ready  to  marry  her  during  th^  reasonable  time  therein  al- 
leged ;  second,  that  it  did  not  state  any  request  made  to  the 
defendant  to  marry  him;   third,  that  it  did  not   aver  any 
appointment  of  time  when  he  was  ready  to  marry  her;    and 
fourth,  that  th^^re  wa^  no  allegation  of  any  special  i^fusal 
to  perform  the  contract  of  marriage. 

Per  Curiftm. — ^We  think,  after  verdict,  this  count  will  dq 
very  well.  The  words  '•  did  not,  nor  would,  within  siid) 
reasonable  time  as  aforesaid,  or  at  any  time  afterwards,  marry 
him  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  ancf 
refused  so  to  do,"  necessarily  imply  a  request  to  marry.    A|| 


Sbtmovr 

V, 
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ombsion  to  offer  to  many,  in  a  lad;,  is  generally  construed       18^ 
into  a  reftiaal  to  many.    It  can  hardly  be  expected  that  a 
lady  should  say  to  a  gentleman,  **  I  am  ready  to  marry  you, 
pray  many  mc."    After  verdict^  we  think  this  count  will  do.    ^^*'''***«- 

Rule  refused  (a). 
(«)  Vidp  BamtfiU  v,  Famfu,  |0  East,  559.    Bach  ▼.  Owen^  5  T.  R.  509, 


HoDSON.  Gent,  one,  8cc.  r.  Gunn.  ThurMdty, 

JVov.  14. 

AlOTION  to  stay  proceedings  upon  payment  of  debt  After  the  ac- 

and  the  costs  of  tUi  action.    It  >vas  an  action  against  the  ^'"^chMse"* 

ap^ptpr  of  a  bill  of  exchange,  which  was  due  on  the  17th  had  000116(1  to 

ptjiugusi'f  on  whidi  day  the  defendant  applied  to  the  plain-  and  Uie  costs 

tiff^  who  was  an  attorney,  and  the  holder  of  the  bill,  and  a^u^t^'hin" 

requested  him  to  wait  a  week,  whereupon  he  promised  to  see  *^^*  ^^  P'^i^*- 

the  drawer  and  indors^r,  and  let  the  defendant  know  the  an  attorney 
..         ■        «>*M«.*.  •  8»d  indorsee 

result,  but  the  pbmtiff  did  not  conununicate  any  answer  to  of  the  bill, 

the  defendant;  on  the  22d  the  plaintifln)rought  this  action,  oJhw  wS^ 

when  the  defendant  offered  to  pay  the  debt,  without  costs,  «^w«t  the 

which  the  defendant  refused,  and  on  the  4th  of  September  was  his  own 

he  commenced  an  action  against  the  drawer  of  the  bill,  who  c^^*  g|^yi^ 

was  sworn  to  be  the  plaintiff's  own  client.    The  defendant  .**  proceed- 

*     ^  '  ^       inf^,  npon  pay* 

then  offered  to  pay  the  debt,  and  the  costs  6f  the  action  ment  of  Ui« 

against  himself;  but  the  defendant  refused  to  stay  the  proceeds  costs  of  one 

ings  until  Jie  was  also  paid  the  costs  of  the  action  against  ^^^^  ^^^J* 

the  drawer  ;  upon  which  the  defendant  applied  to  the  Court. 

Gurney,  for  the  plaintiff,  contended,  that  the  general  rule 
in  thef  e  c^ses  was,  never  to  stay  the  proceedings  agamst  the 
acceptor  of  a  bill  of  exchange  but  upon  the  payment  of  all 
the  costs  incurred.  This  was  for  the  purpose  of  protecting 
those  persons  who  are  put  to  costs  by  the  default  of  the  ac- 
ceptor, who  is  primarily  liable.  Unless  some  special  and  e^p- 
traordin  ary  circumstance  was  laid  before  the  Court,  this  ap- 
plication cQuld  opt  be  supported.  None  existed  in  tliis  case, 
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1893.  When  the  bill  became  due,  the  defendant  asked  for  a  week'# 
indulgence  to  take  it  up,  M'hich  was  granted^  and  not  taking 
up  the  bill  at  the  end  of  that  time,  the  writ  was  sued  out 

GvNv.  against  him.  He  then  offered  to  pay  the  debt^  without  the 
costs,  which  the  plaintiff  was  not  bound  to  take ;  and  then, 
at  the  end  of  ten  days,  the  plaintiff  brought  his  action  against 
the  drawer^  which  he  had  a  right  to  do,  in  order  to  compel 
the  payment  of  the  debt.  Under  such  circumstances,  it 
would  be  extremely  hard  upon  a  plaintiff  to  be  obliged  to 
lose  those  costs  which  had  been  incurred  in  consequence  of 
the  defendant's  own  misconduct.  If  the  Court  yielded  to 
this  application,  a  plaintiff  could  never  expect  to  get  his 
debt  paid  at  the  beginnii^  of  the  long  vacation. 

Chitty,  contrsi,  was  stopped  by  the  Court. 

Per  Curiam. — ^The  plaintiff  in  this  case  is  an  attorney. 
This  is  an  application  to  our  discretion.  The  defendant 
applies  to  stay  proceedings  upon  payment  of  the  debt,  and 
the  costs  of  this  action ;  the  plaintiff  says  **  No  ;  I  have  a 
right,,  in  addition  to  those  costs,  to  demand  the  costs  of  an- 
other action  which  I  have  brought  against  the  drawer.'*  The 
Court  has  a  right  to  see  whether  that  second  action  has  beea 
properly  brought ;  and  we  think  that,  after  there  had  been 
an  offer  on  the  part  of  the  defendant  to  pay  the  debt,  the 
plaintiff  ought  not  to  have  sued  out  a  distinct  writ  against 
the  drawer  of  the  bill.  There  is  enough  disclosed  upon  the 
affidavits  in  this  case,  to  convince  us,  that  the  additional 
action  was  not  brought  for  the  purpose  of  justice,  or  was 
necessary  in  order  to  obtain  payment  of  the  demand,  but 
to  oppress  the  acceptor  of  the  bill  of  exchange,  by  com- 
pelling him  to  pay  the  costs  of  an  action  brought  by  the 
plaintiff  against  his  own  client, — he  never  meaning  his  own 
client  to  pay,  but  merely  by  such  means  to  get  so  much 
more  costs  out  of  the  acceptor's  pocket.  The  case,  there- 
fore, is  of  that  description  which  calls  upon  us  to  interfere. 

Rule  absolute. 
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HoLBOROw  and  Hughes  r.  Wilkins.  ^^Ti' 

Noo,  14< 

S^ FECIAL  assumpsit  against  a  guarantee.    At  the  trial  ^.,  abrokei^ 

before  Abbott,  C.  J.  at  the  London  adjourned  Sittings  after  twenty  bags  of 

last  Term,  it  appeared  in  evidence,  that  in  the  beginning  of  Z^^J^lJ^c. 

the  year  1818  the  plaintiffs,  who  were  wool  merchants  at  ^/j*  ^be 

•'  '^  paid  for  by 

Stroud,  in  Gloucestershire,  employed  the  defendant,  a  wool  bill  at  eight 

broker  m  London,  to  effect  sale  for  them  of  a  parcel  of  wool,  ^epteAylLe 

consisting  of  twenty  bags,  then  lying  in  their  warehouse  at  ^^^^^^^^^^ 

Bri^oL    The  defendant  accordingly  shewed  samples  of  the  sale  says  to 

wool  to  Messrs.  Carver  and  Peet,  Blackwell  Hall  factors;  «  To  sbew'my 

of  London,  and  they  authorised  him  to  make  an  offer  to  the  hSlll"  ^Jl^ 

plaintilOb  for  the  same  at  55.  5d.  per  pound,  to  be  paid  for  allowance  of 
*^  ,  "^      ■  *  one  per  cent., 

by  their  acceptance  at  eight  months.    In  pursuance  of  this  I  will  fa^aran- 
authority  the  defendant  wrote  the  following  letter  to  the  amount"  H. 

*^  London,  February  UA,  1818.      andinfonnfr. 

"GenUcmen,  ^^r^^ 

**  I  have  sold,  subject  to  your  confirmation^  twenty  bags  from  ^«  and  P. 
-,.  ,1,  I  111  acceptances  of 

(marks  given)  at  5s.  5a.  per  lb.,    usual  tare  and  allow-  approved 

aoces,  lying  at  Bristol  to  Messrs.  Carver  and  Veet,  pay-  {K.^'Vo'^^d'''' 

able  by  their  acceptance  at  eight  months,  fourteen  days  P^.^'^O*  ^^^ 

to  weigh.     To  skew  my  opinion  of  this  house,  for  an  allow*  goaraotre  for 

ance  of  one  per  cent.,  I  will  guarantee  half  tlu  amount,  and  awonnt  on  Uic 

this  I  have  not  done  for  any  house  I  have  dealt  with.  ^*^™  P^j^^ 

"  John  Wilkins.**      wid  u  deli- 

▼ered  to  the 

In  reply  to  this  the  plaintiff  wrote  as  follows : —  ont\he  intep- 

▼ention  of  the 
"  Stroud,  February  ISth,  1818.      broker,  and 

*^  tlie  vendors 

''  We  now  confirm  your  sale  to  Messrs.  Carver  and  Peet,  take  the  ac 

twenty  bags  (marks  given)  at  5s.  5d.  per  lb.,  acceptance  at  ^e  former  for 

the  amoniil  of 
the  wool,  made  payable  at  a  banker's.  Before  the  bill  is  at  roatarity  the  vendees  be- 
come insolvent,  and  the  vendors  resort  to  the  broker  npon  bis  guarantee  :*Heldy  that  the 
broker  was  liable  on  bis  gnaiantee,  though  the  bUl  had  not  been  presented  for  payment, 
and  though  there  was  no  proof  that  it  wonld  not  have  been  paid  if  presented  ;  btit  snp« 
posing  it  to  have  been  presented  and  dishonored,  he  would  not  have  been  entilied  to 
aeUce  of  non-payment. 
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1822.  eight  months,  and  fourteen  ^lays  to  weigh.  If  you  cannot 
procure  from  them  acceptances  of  approved  houses  (which 
w*e  should  prefer),  we  will  take  your  guarantee  for  one  half 
WiuLiai*  the  amount,  giving  you  1/.  per  cent,  upon  tliat  Jhalf ;  for, 
though  we  have  no  cause  to  doubt  the  stability  of  those 
gentlemen^  their  bills  having  been  very  regularly  honoured, 
yet  as  wool  runs  to  no  trifling  amount^  and  as  we  have  still 
a  considerable  acceptance  of  tlieirs,  which  has  yet  some 
months  to  run,  we  should  rather  not  go  too  deep  upon  their 
security  alone.*' 

The  plaintiffs  then  delivered  the  wool,  and  on  26th  Fe^ 
hruary  drew  upon  Messrs.  Carver  and  Feet  a  bill  of  ex- 
change for  the  amount  (1 122/.  12j.)>  ^^^  months  after  date, 
which  was  accepted  by  the  latter,  and  made  payable  at  a 
banking-house  in  London.  The  bill  would  become  due  on 
the  2gth  of  October.  About  the  month  of  September  ia 
the  same  year  Messrs.  Carver  and  Pee/  became  irregular  in 
their  payments,  and  partially  suspended  tliem.  On  tlie  22d 
of  September,  the  plaintiffs,  for  the  first  time,  after  the  sale 
of  the  wool,  wrote  to  the  defendant,  acquainting  him  of 
their  apprehensions  for  the  solvency  of  Carver  and  Feet, 
and  requesting  his  permission  forthwith  for  them  to  draw 
upon  him  foj  half  the  debt  guaranteed  by  him.  The  de- 
fendant replied,  that  he  supposed  they  meant  it  as  a  hoax  in 
applying  to  him  for  such  a  guarantee,  and  finally  it  was 
refused.  It  did  not  appear  that  the  defendant  had  any  thing 
to  do  with  the  transaction  after  the  letters  first  above  men- 
tioned ;  and,  though  he  was  the  broker,  h^  was  not  employed 
in  the  weighmg  or  delivering  out  of  the  wpol,  and  no  fur- 
ther notice  was  given  to  him  of  what  took  place  between 
the  plaintiffs  and  Messrs.  Carver  and  Feet  until  he  was 
called  upon  on  his  guarantee.  Messrs.  Carver  and  Feei 
became  bankrupts  in  January,  1819»  and  the  plaintiffai 
proved  the  amount  of  this  debt  under  the  commission. 
'JTliere  had  been  a  running  account  existing  between  th^ 
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plaintiffs  and  the  defendant.  The  bill  in  question  was  not 
presented  for  payment  when  due,  and  there  was  no  evidence 
to  shew  that  Messrs.  Carver  and  Peet  had  not  assets  in  the  «. 

hands  of  their  bankers  to  take  it  up.  had  it  been  presented. 
No  tender  had  been  made  to  the  defendant  of  the  one  per 
cent,  commission  for  the  guarantee;  but  the  action  was 
brought  for  one  half  the  price  of  the  wool,  minus  the  de- 
fendant's brokerage  and  commission.  Under  these  circum- 
stances it  was  objected  at  the  trial,  that  die  plaintiff  could 
not  recover  unless  the  bill  had  been  presented  at  the  place 
where  it  was  made  payable ;  and»  if  dishonored,  that  notice 
of  the  dishonor  should  have  been  given  to  the  defendant ; 
but  the  leanied  Judge  over-ruled  the  objection,  and  the 
plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit* 

Denman,  C.  S.,  now  moved  accordingly  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
nonsuit  entered.  The  defendant  in  this  case  could  not  be 
liable  upon  his  guarantee  until  the  plaintiffs  performed  cer- 
tain conditions  precedent.  It  appears  from  the  facts  of  the 
case,  that  after  the  plaintiffs*  letter  to  the  defendant  on  the 
ISAi  of  February,  1818,  the  latter  had  nothing  farther  to 
do  with  the  transaction.  The  completion  of  the  sale  by 
weighing  and  delivering,  and  the  acceptance  of  the  bill,  was 
without  hia  privity  or  knowledge.  No  notice  was  given  to 
him  of  what  had  taken  place  until  the  plaintiffs,  in  the 
month  of  September,  insisted  upon  his  liability  as  guarantee, 
and  then  before  the  bill  had  become  due.  Under  such 
c'rcimistances  the  defendant  could  not  be  liable,  at  all 
events,  until  the  bill  had  become  due  and  was  dishonored, 
and  the  defendant  had  notice  of  the  dishonor ;  nor  until  they 
had  tendered  him  the  commission  of  1/.,  which  was  the 
consideration  of  die  guarantee.  These  were  conditions 
precedent,  and  must  have  been  performed  before  the  plain- 
tiffs right  of  action  could  accrue.    It  was  not  indeed  proved 
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1B22.  ^^^  ^^  l^^l*  if  presented,  would  have  been  paid ;  but  th« 
^'^^'^^  contraiy  was  not  proved ;  and  therefore  the  presumptkm  yrwm 
HoLBORow  gg  strong  one  way  as  the  other.  The  whole  transaction  be- 
Wiuis*.  tween  the  pbintiff  and  Carver  and  Peet  was  fair  and  re* 
gular ;  the  bill  was  gifen  boni  fide,  and  not  as  an  accommo- 
dation bill ;  payments  were  made  by  Messrs.  Carver  and 
Peet  as  late  as  the  If  th  of  Seftember ;  and  as  no  notice  was 
given  to  the  defendant  of  the  dishonor  of  the  biU,  he  could 
not  have  any  means  of  knowii^  of  and  preparing  for  the  de- 
mand made  upon  him  by  the  plaintiflfs,  until  the  moment 
when  they  proposed  to  draw  upon  him  for  the  amount. 
The  justice  of  the  case  was  strongly  on  the  side  of  the  de» 
fendant;  and  in  point  of  law,  as  no  notice  had  been  given 
of  the  dishonor  of  the  bill,  and  no  exertions  made  to  obtain 
payment  of  it,  the  plaintiffs  could  not  maintain  the  present 
action.  He  relied  on  Phillips  v.  Astling[a)  and  Murray 
V*  iCtng  (J)\  and  cited  Bickerdike  v,  BoUman  (c). 

Abbott,  C.  J. — The  present  case  is  perfectly  distin« 
guishable  from  both  the  cases  which  have  been  relied  upon 
in  support  of  this  application.  In  Phillips  v.  Aslling  the 
insolvency  of  the  drawers  of  the  bill  took  place  subsequently 
to  the  period  when  the  bill  became  due,  and  diere  was  no 
evidence  that  the  bill,  if  presented,  would  not  have  been 
paid.  In  Murray  v.  King  the  guarantee  was  to  pay  the 
bill  itself,  if  it  should  not  be  paid  by  the  acceptor.  In  the 
present  case  the  insolvency  of  the  acceptors  takes  place  £e- 
fore  the  bill  becomes  due,  and  the  guarantee  is  to  secure  one 
half  of  the  amount  of  the  debt,  without  any  reference  to 
the  bill  itself.  It  has  been  decided  repeatedly,  but  particu- 
larly  in  the  cases  of  Warnngton  v.  Furber{d)  and  Swinyard 
V.  Binves  (e),  that  a  guarantee  df  a  debt  secured  upon  a  bill 
of  exchange,  to  which  he  is  not  a  party,  is  not  entitled  to 

(a)  S  Taunt.  306.  (d)  8  East,  343. 

(6)  5  Bam.  Sc  Aldi  165.  («)  5  M.  ^  S.  63. 

(«)  1  T.  R.  405. 
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notice  of  the  dishonor  of  tha  bill ;  for  *^  the  same  strict-      1622. 
ness  of  proof  is  not  necessary  to  cbaiige  a  guarantee,  as      ^««*v^^ 
would  be  requisite  to  support  an  action  upon  the  bill  itself.**   ^otBoaow 
Then  what  is  the  conduct  of  die  defendant  in  this  case?     Wilkins. 
He  enters  into  a  guarantee  of  half  the  debt ;  the  debtors 
are  notoriously  insolvent;  and  when  called  upon  to  perform 
Ijus  guarantee^  he  repudiates  his  engagement  altogether,  and 
denies  his  liability..    I  think  there  is  no  ground  for  disturb- 
ipg  the  verdict. 

HoLRO  YO9  J.  (a)— I  am  of  the  same  opiniom  This  case 
is  not  to  be  governed  by  the  rules  applicable  to  bills  of  ex- 
change. There  is  an  old  case,  in  Lord  ManifitUCB  time, 
where  a  person  paid  away  a  bill  and  refused  to  indorse  it, 
but  he  gave  an  undertaking  to  be  answerable  for  the  payment 
when  it  became  due.  Tliere  was  an  objection  as  to  the  want 
of  notice  of  the  dishonor,  he  beii^  the  indorser ;  but  the 
Court  said  that  notice  was  not  necessary  in  such  a  case;  and 
the  distinction  taken  was,  that,  by  the  custom  of  merchants, 
the  indorser  of  the  bill  was  not  entitled  to  notice,  unless  he 
put  his  name  upon  it.  But,  independently  of  the  custom  of 
merchants,  if  A.  undertakes  to  guarantee  the  payment  of 
the  debt  of  B^  he  is  bound  to  see  that  B.  does  pay.  The 
undertaking  in  this  case  is,  not  that  the  defendant  will  pay 
the  bill,  but  that  he  will  pay  half  the  amount  of  the  money 
for  which  the  goods  are  sold.  Here  the  vendees  of  the 
goods  have  become  in  fact  bankrupts^  and  they  had  stopped 
payment  before  the  bill  became  due.  Of  this  circumstance 
the  defendant  received  notice  from  the  plaintiffs,  and  they 
had  a  right  to  resort  to  him  on  his  guarantee,  without  refer- 
ence to  the  question,  whether  the  bill  would  be  productive 
or  not.  I  think,  therefore,  that  in  this  case  the  plaintiff  is 
liable  upon  his  guarantee.  The  circumstance  of  Carver  and 
Pett  becoming  insolvent  before  the  bill  became  due,  makes 
the  whole  difference  between  this  and  the  cases  which  have 
been  cited. 

(4)  Bayley^  J.  was  absent. 
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BssTy  J. — ^The  plaintiffs  were  not  bonnd  to  speculate 
npon  the  chance  of  the  bill  being  paid  when  it  became  doe* 
The  moment  they  hear  diat  Carver  and  Peet  have  stopped 
payment,  they  give  notice  to  the  defendant  of  the  circom- 
atance,  and  call  upon  him  on  his  guarantee^  which  I  think 
diey  had  a  right  to  do.  Presenting  the  bill  when  it  was  doe 
would  have  been  a  nugatory  act,  because  it  would  have  been 
presenting  it  to  persons  who  were  unable  to  pay.  Bat  8up«- 
posing  it  had  been  presented  and  dishonored,  the  defendant 
would  not  have  been  entitled  to  any  notice  of  the  dishonor, 
because  he  was  no  party  to  the  bill,  and  he  did  not  come 
within  the  rule,  which,  by  the  custom  of  merchants,  re- 
quires notice  to  be  given  to  the  indorser. 

Rule  refused  (a). 

(a)  Vide  BaOey  v.  ScMefMf  1  M.  &  S.  338 }  and  Rinre  v.  Ymm^, 
S  Brod.  &  Bing.  165, 


Thmrtdasf 
JVov.  14. 


In  the  Matter  of  George  Jaqvies. 


JLN  Trinity  Term  a  rule  was  obtained,  calling  upon  thi^ 
person  to  shew  cause  why  he  should  not  be  committed  to 
the  prison  of  this  Coort,  for  a  period  not  exceeding  one 
year,  for  practising  in  the  name  of  Henry  Thackeray,  an 


By  tuitvte 
S«Gm.S.c.46. 
1. 11.  itisen- 
actedy  •«  tbat 
if  soy  twom 
attorney  or 

suffn'toname  admitted  attorney  of  the  G>urt,  without  being  duly  quali* 
M^'wIJIJiifiJd  *^'  contrary  to  the  provisions  of  22  Geo.  2.  c.  46.  s.  1 1. 
person,  to  en- 
able him  to  prance  as  in  attorney  or  'solicitor,  and  complaint  shall  be  made  thereof  in  « 
SMMMry  waft  tflfA  proof  imadt  thertttf  on  oath  to  the  satUf actum  of  tht  Courts  such  attomry 
or  solicitor  shall  be  struck  off  the  roll" ;  and  by  the  same  section  it  is  enacted,  **  That  i« 
that  case,  ami  upon  such  comfkUnt^  and  protf  made  om  rforesaidf  it  shall  be  Uwful  for  tlie 
Conrt  to  commit  sach  unqualified  person  so  acting  or  practtsing  as  albresaid  to  the  prison 
of  the  said  Conrt  for  any  time  not  exceeding  one  year :"-— Held,  that  a  person  broaaht 
within  the  latter  branch  of  the  section,  upon  affidavit  of  his  offence,  was  not  entitled  to 
have  the  witnesses  in  support  of  the  charge  examined  eisH  mcc 

Af^er  the  matter  had  oeen  referred  'in  such  case  by  consent  of  counsel,  to  the  Msster 
of  the  Crown  Office,  who  reported  the  party  ia  contempt,  the  Court  allowed  the  hitter 
to  bring  the  whole  of  the  case  under  their  own  coasiderationy  when  brought  up  to  be 
committed. 


Od  a  subsequent  day  iu  the  same  Term  the  matter  was  re* 
fcrred  to,  the  Master  of  the  Crown  Office^  with  the  consent 
pf  couasel  on  both  sides,  to  investigate  the  malversation 
imputed  to  the  defendant.  The  substance  of  the  chai;ge 
against  the  defendant  was,  that  he  had,  in  collusion  with 
J'kackerai/,  practised  as  an  attorney  in  the  name  of  the  latter, 
to  wfapm  he  had  for  a  considerable  period  of  time  paid  a 
weekly  stipend  or  douceur  of  one  guinea  for  the  privilege. 
The  case  was  fully  investigated  before  the  Master  upon  affi- 
davits  filed  on  both  sides,  and  upon  a  view  of'  the  defend- 
ant's book  of  accounts,  which  the  Master  required  to  be 
exhibited  to  him  for  inspection.  In  this  Term  the  Master 
reported  the  defendant  in  contempt,  and  that  the  charges 
imputed  to  him  were  fully  establish^. 
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Brougham,  on  a  former  day,  prayed,  upon  the  Master's 
report,  that  the  defendant  be  committed  accordingly  for  his 
contempt. 


The  defendant  being  now  asked  if  he  had  any  thing  to 
urge  why  he  should  not  be  committed  forthwith  pursuant 
to  the  statute,  he  claimed  the  privilege,  and  was  allowed  it, 
of  going  again  into  the  matters  of  the  affidavits  upon  which 
the  Master  had  pronounced  his  opinion.  He  then  submit- 
ted, in  point  of  law,  that  the  Court  had  no  authority  to  found 
a  judgment  in  this  case  upon  affidavit,  and  that  the  witnesses 
to  support  the  charges  against  him  ought  to  have  been  exa- 
mined vivi  voce,  in  order  that  he  might  have  the  opportuiyty 
of  cross-examining  them,  touching  the  matters  to  which 
they  deposed ;  and  he  referred  to  Rex  v.  Vipont  (a),  as  an 
authority  in  principle,  supporting  the  argument.  This  ^ro* 
position,  he  insisted,  was  more  applicable  to  his  case  than 
to  that  of  an  admitted  attorney,  who,  being  an  officer  of 
the  Court,  might  be  subjected  to  a  summary  jurisdiction  in 
that  character.    He  himself   stood  in  the  situation  of  a 
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latS.  stranger  to  die  Court,  aod  therefore  was  entitled  to  tbe 
^•^"^^^^^  common  law  protection  which  was  thrown  around  eveiy 
JUquba.  individual  accused  of  a  crime,  namely,  that  df  trial  bj  J.cuy* 
and  the  opportunity  of  confronting  his  accusers  face  to  £bgq. 
This  was  a  summary  proceeding,  depriving  him  of  Ae 
ordinary  means  of  defence  in  a  criminal  matter,  and  di^eie- 
fore  he  submitted  that  the  Court  had  no  authority  to  deal 
with  the  case  contrary  to  the  accustomed  mode  in  criminal 
proceedings.  Other  topics  were  then  urged  to  tbe  cle- 
mency  of  the  Court,  relating  to  the  circumstances  and  coi»- 
dition  of  the  defendant. 

TAe  Court  deliberated  upon  the  case,  and 

Abbott,  C.  J.  dielivered  judgment: — ^The Court  is  called 
upon  in  the  discharge  of  its  public  duty  to  administer  the 
law  as  it  is  declai'ed  by  an  act  of  parliament.  The  statute 
22  Geo,  2.  c.  46.  s.  11,  upon  which  this  proceeding  is  found- 
ed, recites,  that  "  whereas  divers  persons  who  are  not  exa- 
mined, sworn,  or  admitted  to  act  as  attomies,  or  solicitors, 
in  any  court  of  law  or  equity,  do,  in  (Conjunction  with,  or 
by  tbe  assistance  or  connivance  of  certain  sworn  attomies 
and  solicitors,  and  by  various  subtle  eontrivances,  mtrude 
themselves  into,  and  act  and  practice  b  the  office  and  buai- 
ness  of  attomies  and  solicitors,  to  the  great  prejudios  aiKl 
loss  of  many  of  his  Majesty's  subjects,  and  the  scaodal  of 
the  profession  of  the  law ;"  and  tlien  proceeds  to  enact, 
*'  that  if  any  sworn  *attomey  or  solicitor  shall  act  as  agent 
for  any  person  or  persons,  not  duly  qualified  to  act  as  «n 
attorney  or  solicitor,  or  permit  or  suffer  his  name  to  be  any 
ways  made  use  of  upon  the  account,  or  for  the  profit  of 
any  unqualified  person  or  persons,  thereby  to  enable  him  or 
them  to  appear,  act,  or  practice  in  any  respect  as  an  attor* 
ney  or  solicitor,  knowing  him  not  to  be  dtily  qualified,  and 
complaint  shall  be  made  thereof  in  a  summary  way  to  the 
Court  from  whence  any  such  process  did  issue,  and  proof 
made  thereof,  upon  oath,  to  the  satisfaction  of  die  Court 
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dmt  such  sworn  attorney  or  solicitor  hath  offended  therein  IMt. 
as  aforesaid,  then  and  in  such  case  every  such  attorney  or  T^"^^ 
solicitor  so  offending  shall  be  struck  off  the  roll,  and  be  for  Jaquu. 
ever  after  disabled  from  practising  as  an  attorney  or  soli- 
citor; and  in  that  case^  and  upon  such  complaint  and  proof 
made  as  aforesaid,  it  shall  and  may  be  lawful,  to  and  for  the 
said  G>urt  to  commit  Such  unqualified  person  so  acting  or 
practising  as  aforesaid,  to  the  prison  of  the  said  Court  for 
any  time  not  exceeding  one  year.''  Under  this  act  of  par- 
liament an  application  was  made  to  the  Court,  founded  on 
affidavits,  charging  a  person  of  the  name  of  Thackeray  with 
having  permitted  a  man,  not  being  an  attorney,  to  act  in 
his  name,  and  the  person  now  before  the  Court  being 
pointed  out  as  the  offender  in  that  respect,  a  rule  was 
granted,  calling  upon  Hkickeray  to  shew  cause  why  he  should 
not  be  struck  off  die  roll,  and  Jaqut$  to  shew  cause  why  he 
should  not  be  committed  to  the  prison  of  this  Court  for 
such  his  contempt*  That  application  was  founded  upon 
affidavits,  and  the  parties  accused  were  allowed  to  present 
affidavits  on  their  own  behalf,  and  to  offer  such  depositions 
as  they  thought  fit  and  necessary  to  rebut  the  charges.  It 
is  now  alleged  that  this  is  not  the  course  of  proceeding 
which  ought  to  have  been  adopted ;  but  that  instead  thereof 
the  witnesses  should  have  been  examined  vivi  voce,  as  in 
cases  before  Jlistices  of  the  Peace  under  proceedings  to 
conviction  on  penal  statutes,  according  to  what  was  laid 
down  in  the  case  of  Rex  v.  Fipont.  This  Court,  however, 
never  examines  witnesses  vivi  voce  in  cases  brought  before 
it  in  banc,  but  always  discusses  matters  upon  affidavit.  In- 
deed, considering  that  our  jurisdiction  extends  over  the 
whole  kingdom,  it  would  be  impossible,  in  the  exercise  of 
that  jurisdiction,  to  have  persons  brought  from  all  parts  of 
die  country  before  us  to  be  examined  viv&  voce  in  evety 
matter  submitted  to  our  consideration.  There  is  therefore 
no  ground  for  the  olgection  which  has  been  taken  to  the 
course  of  proceeding  in  this  case.    If  sudi  an  objection 
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18%.  ;frere  allowed,  it  would  open  a  door  for  the  greatest  incotv^ 
\\/  venience,  cotifusion,  and  irregularity.  •  The  coarse  whldt 
Jaqubs.  has  been  adopted  is  best  calculated  for  the  administnitknf 
oP  justice  in  such  a  case,  and  is  perfectly  fair  tts  far  as  it 
respects  the  interest  of  tlic  party  charged.  In  answer  to 
the  accusation  preferred  against  him,  he  has  the  opportunity 
of  exhibiting  his  own  afllklavitSy  and  having  his  own  allega- 
tions taken  into  consideration  on  oath,  as  to  the  trutb  or 
'  falsehood  of  the  accusation.  This  case  was  originally  heard 
by  counsel  on  both  sides.  With  the  consent  of  counsel  it 
was  thought  fit  that  the  matter  should  be  referred  to  the 
Master  of  the  Crown  Office,  and  it  was  accordingly  refer* 
red  for  his  investigation,  and  he  finding,  that  in  one  of  the 
allegations  against  the  defendant  allusion  was  made  to  a 
book  in  his  possession  containing*  entries,  fortifying  the 
allegations,  he  desired  to  have  tliat  book  produced.  The 
Master  could  not  have  done  justice  between  the  parties 
unless  the  book  was  produced,  and  a  full  investigation  having 
taken  place  before  him,  he  made  his  report  Co  the  Court 
agaiitst  both  parties.  Upon  that  report  the  Court  ordered 
JMr.  Thackeray  to  be  struck  off  the  roll  of  attomiea,  end 
ordered  that  the  party  now  before  us  siiould  shew  cause  why 
lie  should  not  be  committed.  It  was  objected,  that  in  a 
matter  of  tliis  kind  the  Court  ought  not  to  be  contented 
with  the  report  of  their  ovm  officer,  but  should  examine 
into  the  case  themselves.  The  Court,  yielding  to  tliat  sug* 
gestion,  allowed  as  .many  of  the  affidavits  to  be  read  as  the 
defendant  thought  fit,  and  one  of  the  Judges  has  taken  the 
pmns  to  read  through  all  the  affidavits  on  both  sides,  and 
bas  directed  the  attention  of  the  rest  of  the  Court  to  the 
particular  grounds  of  allegation  on  the  one  side,  and  to  the 
matters  of  defence  on  the  other,  and  we  are  all  of  opinion 
that  the  charge  imputed  to  the  defeodant  is  satisfactorily 
tnade  out.  We  are,  therefore,  bound  to  perform  our  <hity, 
•and  to  proceed  according  to  the  directions  of  the  act  of  par- 
liament in  such  a  case,  namely,  to  commit  the  party  to  the 
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prison  of  this  Court  for  any  time  not-  exceeding  twelve        IHM. 
nKKitbs.    The  Court  has  attended  to  all  the  circumstancea      ^T^ 
of  the  case,  and,  in  the  discharge  of  their  public  duty,  they       jAQWBi. 
are  bound  to  s&y,  that  in  a  case  so  dearly  established,  some 
punishment  should  be  imposed  upon  ^  party  for  his  oflfence* 
The  T«le  winch  the  Court  pronounce  is,  that  the  defendant  ' 
be  committed  to  the  prison  of  this  Court  for  sik  calendai' 
months. 

The  defendant  was  committed  accbrdingly. 


MaCPHERSON   v.    LoVJE.  nursday, 

riov.  14. 

Jri  A RRY JIT  moved  for  a  rule' to  shew  cause  why  the  AntffidaYitto 

bail-bond  given  by  the  defendant  in  this  case,  should  not  be  stating  '*  that 

delivei-ed  up  to  be  cancelled,  on  the  ground  of  the  insuf-  |^'*5,f^^/|J"e^^^^^ 

ficien'tv  of  the  affidavit  to  hold  to  ball.*    The  defendant  haa  the  plaintiff 
.  "  •   •     «T  •   •  /**  1     •        '     .    >   in  the  snm  of 

been  arrested  in  1  runty  vacation,  upon  an  affidavit,  statins  ioiX)i.  upon 

«  that  the  defendant  was  justly  and  truly  indebted  to  ite  JfVLruST 

plaintiflf  in  the  sum  of  1000/.,  upon  and  by  virtue  of  a  cer-  memorandum 

tain  memorandum  in  writing,  bearing  date  the  IQtli  of  Oc/o-  bearing:  da*te, 

ber,   1821,  and  signed  by  the  defendant  on  the  21st  day  of  by  the  defend- 

Octoher  in  that  year,  whereby  he  did  promise  plaintiflf,  that  *"*»  ro^fgp^d 

\vhen  he  returned  in  the  month  of  March  or  April  then  next,  plaintiff,  that 

when  he  re* 
he  would*  nian^  her,  or  pay  her  the  sum  of  1000/. ;  that  al-  turned  in  the 

though  the  defendant  did,  in  the  said  month  of  March,  re-  5tfflr«A  or  April 

turn,  and  she  was  then  ready  and  willing  to  intermarry  with  t-.cn  next,  he 

•^  .    .  .  "^  would  marry 

him,  the  defendant;  and  the  said  months 'of 'Marc/i  and  hen  or  pay  her 

April  being  the  time  appointed  for  the  said  defendant  to  ioooi""wiih- 

marry  plaintiflf  as  aforesaid,   or   pay  her  the  said  sum   of  ®"*  ahewing 

1000/.,  have  long  since  elapsed,  yet  defendant  (although  consideration 

often  requested  Sb  to  do)  hath  not  as  yet  married  plaintiflf  or  The  plamtiff,^o 

paid  her  the  said  sum  of   lOOO/.,  or  any  part  thereof,  and  f"„|,*ji"t.s**'ro^ 

the  same  remains  wholly  due  and  unsatisfied ;  that  no  oflfer  ini^>  is  insuffi- 
cient. 
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lBft3.        has  been  made  to  pay  the  said  sum  of  1000/.,  or  any  part 
^'-^v-w       thereof,  in  any  note  or  notes  of  the  Governor  and  Company 
V.  of  the  Bank  of  England,  expressed  to  be  payable  on  de« 

^^^**  mand.''  llie  objection  to  this  affidavit  vas,  that  it  did  not 
state  any  promise  of  naarriage  on  the  part  of  the  plaintiff, 
which*  it  was  contended^  was  requisite  as  a  consideration 
to  bind  the  defendimt  in  his  promise.  He  insisted  that 
it  was  necessary  to  shew  some  consideration  on  the  part 
of  the  plaintiff  to  authorize  her  to  hold  the  defendant 
to  bail.  Mutuality  of  promise  is  an  essential  circumstance 
in  the  affidavit  to  hold  to  bail.  For  instance,  an  affidavit 
of  debt,  for  money  lent,  and  for  goods  sold  and  delivered, 
and  for  work  and  labour,  is  insufficient,  if  it  omit  to  state 
that  it  was  **  at  the  instance  and  request"  of  the  de- 
fendant, although  it  stpte  that  it  was  '^  to  and  for  his  use, 
and  on  his  behalf.''  Dumford  v.  Mtmter{a),  So,  an  affi- 
davit of  debt,  stating  that  defendant  was  indebted  to  the 
plaintiff  in  so  much  money  for  goods  sold  and  delivered 
(not  saying  by  the  plaintiff)  to  the  defendant,  is  insuffi^- 
cient.  Taylor  v.  Forbes  (ft).  In  the  case  also  of  Brown 
T.  Gamier  (c),  it  was  held,  that  an  affidavit  to  bold  to  bail 
for  the  hire  of  carriages,  hired  to  the  defendant  and  for  work 
and  labour  done  for  the  defendant,  without  adding  '^  at  his 
request"  was  insufficient  Now,  in  this  case  there  was  no 
mutuality  of  promise  stated,  but  simply  an  allegation  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  1000/., 
upon  a  certain  memorandum  in  writing,  whereby  he  pro-p 
mised,  that  when'  he  returned,  m  ib^  month  of  March  or 
Jpril,  he  would  marry  her  or  pay  the  sum  of  1000/.  Such 
an  affidavit,  upon  the  authorities  cited,  was  clearly  insufi- 
ficient. 

Adolphus,  contri,  shewed    cause  in  the  first  instance. 
This  affidavit  to  hold  to  bail  is  sufficient,  inasmuch  as  the 
plaintiff  swears  positively  to  a  sum  of  money  being  due  to 
(«;  6  M.  &  S.  44^.  (fr)  U  Ei|8t,  915.  (c)  6  Taunt.  399, 
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her  from  the  defendant    This  being  so,  the  Court  ¥rill  infer        IdfSt* 
mutuality  of  promise.     Looking  through  all  the  decided      ^"^^^^ 
authorities,  no,  case  has  gone  the  length  contended  for  on  the  «.    . 

other  dide.    The  cases  ivbich  have  been  cited,  were  all  casea        I-ovia. 
where  there  was  an  absence  of  any  cause  of  acUon  whatever 
which  could  create  a  liability  between  the  plaintiff  and  de* 
fendant.    Hieyall  turned  upon  this  proposition,  namely, 
that  no  contract  was  stated  upon  the  face  of  the  affidavit  to 
enable  the  plaintiff  to  hold  the  defendant  to  bail.    One  was 
a  case  where  the  plaintiff  swore   that  the  defendant  wias 
indebted  to  him  for  money  laid  out,  paid,  and  expended  for 
his  use,  without  going  on  to  state  ''  at  his  request/'    Now, 
a  deponent  might  safely  make  such  an  affidavit  without  m- 
curring  any  risk  of  an  indictment  for  perjury.    The  case  thus 
p!bit  was  clearly  defective  for  uncertainty,  inasmuch  as  it  did 
not  convey  sufficient  information  to  the  defendant  as  to  the 
oature  of  die  debt  for  which  he  was  held  to  bail.    But  in 
the  present  case  every  thing  is  stated  in  the  affidavit  to  en- 
able the  defendant  to  know  distinctly  upon  what  contract  the 
plaintiff  souj^t  to  establish  his  liability.    It  cannot  be^ob- 
jeeted  that  he  does  not  sufficiently  know  for  what  c«use  ^ 
action  he  is  held  to  ba3.    The  affidavit  gives  him  distinot 
knowledge  of  the  ground  of  action,  and  every  tbiqg  ia  statsil 
that  oughl  to  be  stated  to  enftble  him  to  know  what  is  the 
plaintiff's  demand.  In  the  first  place,  there  is  a  positive  oath 
that  he  is  indebted  to  the  plaintiff  in  the  sum  of  1000/.,  aed 
then  it  states  what  the  cause  of  action  is  for  which  he  b 
liable.    Whether  there  be,  or  be  not,  any  mutuality  of  en- 
gagement, ia  immaterial  for  this  purpose ;  the  question  b^ag, 
whether  there  is  sufficient  matter  disclosed  upon  the  facfe 
of  the  affidavit  to  shew  that  the  defendant  is  liable  to  her  in 
an  action  for  a  breach  of  prdmise  of  marriage.    The' defen- 
dant here  has  fixed  the  amount  of  damages  at  the  sum  of 
1000/.;  and  as  there  is  sufficient  certainty  in  the  statement 
of  the  cause  of  action,  there  seems  to  be  no  sensible  reason 
why  he  should  not  be  held  to  bail.    Without  entering  i^nto 
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IMO.  an  enumeration  of  other  caftes.  upon  such  a  subject,  it  is 
sufficient  to  state,  that  inHn^M  \.  Eyre  (a)  it  was  held, 
that  in  an  affidavit  to  hold  to  bail  for  money  paid  for  the  use 
I<oviB«  of  the  deHendant,  it  is  not  necessary  to  sUte  that  it  was  '*  at 
the  request''  of  the  defendant.  This  case  was  certainly 
at  variance  with  Durnfard  v.  Messiter ;  but  without  relying 
upon  the  authority  of  any  decided  cases,  it  is  quite  suflkient 
to  say,  that  the  affidavit  in  this  instance  shews  a  conth^t 
by  which  the  defendant  pledges  himself  either  to  marry  the 
plaintiff,  or  pay  her  a  certain  sum  of  money  within  a  certain 
time* 

Marryatf  in  reply,  cited  Lowe  v.  Peers  (b),  which  was  an 
action  of  covenant  upon  a  marriage  contract,  under  the  de-* 
fendant's  hand  and  seal,  and  he  relied  upon  the  language 
of  Lord  Man^ld  (c),  who  said,  <'  that  all  these  contracts 
ought  to  be  fooked  upon  with  a  jealous  eye,  even  supposing 
them  clear  of  any  direct  fraud ;"  and  diat  learned  Judge, 
speaking  of  the  mutuality  of  the  contract,  said(cQ, ''  the  deed 
does  not  import  that  she  shall  marry  him ;  neither  doth  her 
acceptance  of  it  import  any  such  thing.  It  does  not  follow 
from  her  acceptance  of  the  deed,  that  she  either  understood 
he  meant  to  bind  himself  to  marry  her,  ot  tliat  she  engaged 
to  marry  him/'  This  was  an  authority  to  shew  the  import- 
ance of  setting  forth  the  mutuality  of  the  contract,  and  the 
affidavit  in  this  instance  being  defective  in  so  material  a  cir- 
cumstancci  the  defendant  could  not  be  held  to  bail. 

Abbott,  C.  J. — I  am  of  opinion  that  the  affidavit  in 
this  case  is  insufficient*  The  effect  of  the  decisions  upon 
this  subject  is,  that  the  Court  can  take  nothing  by  intend- 
ment upon  the  construction  of  an  affidavit  of  thb  kind,  and 
that  unless  tlie  affidavit  shews  clearly  a  cause  of  action,  the 

(rt)  1  Mareh.  315.    S.  C.  5  Taunt.  704.  (c)  4  Bnrr.  2«5a. 

(ft)  4  Burr.  S2VA.  (c/)  Ibid.  SSS?. 


MICHAIBZ.MA8  TBBM,  TRIHD  OEO.  lY. 

party  ought  not  to  be  required  to  give  bail.  In  this  case,' 
the  promise  of  marriage,  though  it  is  in  writing,  does  not 
appear  to  be  under  seal.  It  is  obvious,  tfiat  in  an  action 
upon  such  a  promise,  no  declaration  could  be  framed  with- 
out alleging  that  the  promise  to  pay  this  money  was  in  con-* 
sideration  of  a  promise  on  the  part  of  the  plaintiff  to  marry 
the  defendant,  or  some  other  consideration  to  sustain  the 
promise  on  his  part.  Aa  no  action  could  be  maintained 
without  allegmg  such  consideration,  and  as  this  affidavit  doea 
not  disclose  this  necessary  circumstance  to  establish  a  cause 
of  action  agunst  the  defendant,  we  thmk  the  rule  prayed  for 
must  be  granted. 


9S 


Tha  rest  of  the  Court  concurred. 


Rule  absolute  (a). 
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(«)  Vfde  Maekenzig  v,  Mackenzie^  1 T.  R.  716.  8  Ibid.  358.  Fcrd  v. 
X/ivor,  ^  East,  110.  PurkU  v.  Sween,  7  Ibid.  194.  Cathrow  r.  Bagger, 
8  Ibid.  106.  Syvmnd§  v.  Andrews,  5  Taant.  751.  S.  C.  1  Marsh.  317. 
jB/tM  r.  Atkintj  id.  756.  Fenton  v.  EUU,  6  TaunU  193  i  aad  f Paters 
▼.  JotfcCf  ante,  vol.  i.  150. 


Parker  v.  Bent. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause, 
why  the  bail-bond  in  this  case  should  not  be  delivered  up  to 
be  cancelled,  and  the  defendant  discharged  on  filing  common 
bail.  It  was  an  action  on  a  bill  of  exchange,  accepted  by 
the  defendant  by  the  name  of  "  W,  P.  Bent,**  his  christian 
names  being  William  Partington.  He  was  arrested  by  the 
initials  of  his  christian  name  only,  and  the  bail-bond  was 
executed  in  like  manner,  and  the  question  was,  whether  this 
was  an  irregularity,  entitling  the  defendant  to  be  discharged 
on  enteriug  a  common  appearance  i 


Tluifsday^ 
Nov.  14. 

The  defendant 
was  arrested, 
and  executed  a 
bail-bond  by 
the  iniUaU  of 
his  christian 
name«  only,  as 
the  acceptor 
of  a  biU  or  ex* 
change,  in 
which  his  ini- 
tials only  ap- 
peared :  Held, 
tiiat  the  bail- 
bond  oaaht  t« 
be  cancelled, 
but  without 
Cost^ 
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18S2.  ^Uitjf^  for  the  defendmt,  relied  upon  the  case  of  Rey- 

molds  .V.  Hankinifl\  where  k  was  held,  that  the  arrest  of  a 
defendant  described  in  a  testatum  spedal  capias,  and  in  the 
affidavit  to  hold  to  bail^  by  the  initials  of  his  christian  name 
only,  was  irregular. 

lAHledale,  contri,  insisted,  that  as  the  defendant  had  ac- 
cepted the  b^l  of  exchange  by  die  initials  ctf  his  christian 
names,  ^  might,  be  arrested  by  suck  a  description  of 
himself. 

Per  Curiam. — ^After  the  decision  of  the  case  of  Biynolds 
▼.  HankiHf  which  was  maturely  considered,  we  are  bound  to 
act  upon  it  in  the  present  instance.  Nothing  could  have 
been  more  easy  than  to  have  asked  the  defendant  what  were 
his  christian  names  at  the  time  he  was  arrested^  and  then  the 
bail-bond  might  have  been  filled  up  with  those  names.  Tlie 
bail-bond  in  this  case  must  be  delivered  up  to  be  cancelled, 
but  without  costs^ 

Rule  absolute,  without  costs  (&). 

(d)  4  Barn.  &  Aid.  596.  Mich.  18tO,  in  K.  B,,  the  Court, 

(6)  Vide  Howell  ▼.  Coleman^  t  tinder  circiunitances  similar  to  the 

Bos.  &  Pul.   466.  .  In  Turner  v.  present,  made  the  rules  absolute. 

€MviUit   and   Afortead    v.    Same^ 


Hoffman  and  Another  v.  Heyman. 

In  a  contract     X  HIS  was  an  action  of  special  assumpsit  to  recover  the 

Z+Viiogsheads  halance  of  a  sum  of  money  alleged  to  be  due  upon  a  con- 
of  tobacco^ 

then  on  board  a  Tessel  bound  from  A.  to  B.,  it  is  stipulated  "  that  one-fiflh  of  the  contract 
price  shall  be  paid  in  ready  money,  and  tiiat/or  the  other  four-fifths  the  selUr*  nre  to  look 
to  their  eorretpondtnta,  Messrs.  D.,  of  B,,  to  whom  the  property  goes  consigned.  It  is  never- 
theless anderstood  between  the  parties,  that  interest  is  to  be  calculated  aa  if  the  sale 
was  made  at  two  and  three  montlis  from  final  delivery ;  the  buyers  to  have  the  benefit 
of  the  sellers'  policy  in  case  of  average."  One-fifth  of  the  contract  price  is  paid  bi 
ready  money.  On  the  arrival  of  the  tobacco  at  £.,  it  meets  with  an  unfavourable  sale, 
and  a  loss  of  two-fifths  of  the  estimated  value  takes  place :— Held,  that  the  buyer  is  liable 
to  the  se  ier  npon  this  contract,  for  the  aotooot  of  such  loss. 
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tnct  for  the  purchase  of  641  hogsheads  of  tobacco.    PIea»      ^  ^f^. 
Non-assumpsit.    At  the  trial  before  Abbott,  C.  J.  at  the 


Land&n  a^oumed  Sittings  after  last  TritiUy  Term,  it  ap-  ^  0. 
pared  in  evidence^  that  the  plaintiffs  vne^e  American  mei^ 
chants  residing  in  London,  and  carrying  on  extensive  trans** 
actions  with  the  United  States,  and  that  the  defendant  was 
the  surviving  partner  of  the  house  of  Heyman,  Walter  and 
Co.,  of  London,  la  the  month  of  July^  1820,  a  cai^o  of 
tobacco  had  been  shipped,  on  the  plaintiffs*  account,  from 
America  to  Bremen,  consigned  to  their  correspondents^ 
Messrs*  Deliui.  Whilst  the  vessel  was  upon  her  voyage 
the  foHowing  contract,  on  which  this  action  was  founded, 
vras  entered  into  between  the  plaintiffs  and  the  defendant, 
bj  a  broker  :-*- 

"  Bouglit  of  Messrs.  FT.  and  T.  Hoffman,  for  account  of 
Messrs.  Heynufn,  Wake,  and  Co.,  about  641  hogsheads  of 
tobacco,  being  the  cargo  of  the  Ufyttee,  from  George  Tomn 
(America)^  and  now  on  her  voyage  to  Bremen^  at  5S$.  6dm 
per  hundred  pounds,  manifest  weight,  payable  otte-fifth  in 
money,  on  or  before  Saturday,  Sth  Augmt,  and  for  the  other 
four-fifths  the  defendants  are  to  look  to  their  correspondents, 
Messrs.  DeUus,  of  Bremen,  to  whom  the  property  goes  con* 
signed.  It  is  nevertheless  understood  between  the  parties, 
that  interest  is  to  be  calculated  as  if  the  sale  was  made'at 
tw4>  and  three  months  from  final  delivery ;  the  buyers  to 
have  the  benefit  of  the  setten'  polkgr  in  case  of  average. 

<<  London,  £8th  July,  18£0. 

(Signed)        '*  George  ScholeyJ* 

The  estimated  value  of  the  tobacco  M*as  18,000/.,  one- 
fifth  of  which,  3,600/.,  was  paid  by  the  defendant  in  pur- 
suance of  the  contract.  The  Ulys$es  arrived  at  Bremen  on 
the  29th  of  July,  bdng  the  day  after  the  contract  was  en- 
lered  into.  The  tobacco  found  an  unfavourable  market,  and 
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1929.  the  resuk  of  the  treiuactioo  was,  that  a  loes  of  two-fiMis  of 
the  estimated  value  ensaed,  and  for  that  sum  the  action  was 
brought*  It  was  cootended  for  the  defendant,  tfiat  by  tho 
HftYMAif.  y^  terms  ot  the  contract  die  claim  of  the  plaintiff  upon 
hfan  was  limked  to  oQe-6Mi^  the  amount  <^  ibe  oargo,  wbicfa 
had  been  paid,  and  that  the  {^intiff  had  by  those  lerma 
bound  himself  to  look  for  the  remainder  to  their  correspond 
dent  at  Bremen ;  in  other  words,  be  wa»  to  leteive  in  ad* 
dhion  to  the  sum  of  3600/.,  whatever  the  tobacco  Mght 
realaie  when  sold  at  Bremen.  The  Lord  Chief  Justice, 
however,  was  of  opinion,  that  tlie  plaintiff  was  entitled  to 
recover,  and  the  Jury,  under  his  direction!  found  a  verdict 
for  the  plaintiff  accoidinglv. 

^Marryatt  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entei»d*  The 
plaintiff  was  bound  by  the  tenns  ef  his  contract,  «nd,  in 
point  at  law^  tbty  were  insufficient  lo  sustM  'thepreaent 
action*  What  did  tlie.  plaintiffs  engsige  (o  do?  To  sell  a 
certab  ipiantity  of  tobacco^  valued  at  IB/XXy.,  to  be  ehip* 
pad  to  Bnmtn;  to  leoeive  one-fiflh  of  that  siu  from  the 
defendant  Aeir,  and  4o  look  for  the  rest  to  the  oonsignees 
thtTe4  In«  wfird^  be  entesed  into  a  speculation^  which,  if 
successful,  wouM  pay  bin  a  pro&t,  and,  if  unsucceaafid, 
might  subject  him  to  a  loss.  The  speculation  failed,  and 
a  loss  of  two-fifths,  or  7>200/.  ensued.  But  what  claim 
had. he  upon  the  defendant  to  recover  this  loss,  either  upon 
the  &ce  of  the  contract,  or  in  common  justice  ?  He  sub- 
mitted that  the  fiction  was  not  maintainable^  and  that  the 
plaintiff  ought  to  have  been  nonsuited. 

Abbott,  C.  J.~I  had  no  doubt  upon  this  subject  at  the 
trial|  and  I  am  equally  decided  in  my  opinion  noM*.  The 
plaintiff  sells  at  a  specific  price ;  the  tobacco  is  to  be  ship- 
ped to  a  foreign  market;  if  upon  its  sale  tliere  it  obtains  a 
profit  beyond  the  contract  price,  the  defendant  is  to  have 
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the  benefit  of  that  profit;  if,  on  die  contrary^  it  incurs  a 

loss,  the  defendant  is  to  sustain  thiat  loss.     It  is  quite  dear 

to  me  that  this  waa  the  intention  of  the  parties,  and  that 

this  is  the  true  constnicdon  of  the  contract ;  and,  conse-      HBir«Aif. 

queiltlyy  that  the  plaintiff  was  entitled  to  recover  the  foil 

atifonnt  of  the  loss  upon  the  sale. 

Batley,  J.— Here  is  a  contract  for  a  sale  of  tobacco  at 
a  settled  price;  the  only  question  is  as  to  the  mode  in  which 
diat  price  is  to  be  paid,  and  I  take  it  4o  be  this, — one-fifth 
is  to  be  paid  down  immediately  in  cash,  and  the  residue  is 
to  (:ome  from  the  consignees  abroad,  if  they  caa  realise  s« 
mudi.  They  sell  the  cargo,  and  the  reauh  is  a  loaa.  Who 
is  to  sustain  that  loss?  Unquestionably  the  defendant,  who 
is  the  buyer,  because  there  is  no  stipulatioii  to  thexontrsigr 
on  his  part,  and  there  is  a  stipulatioB  for  ft  fixed  price  on 
die  part  of  the  plaiutiff.  The  constniotion  endeaToarad  to 
be  put  upon  the  eonlnot  u  one  wfaidi  the  plaintiff  ooqM 
never  have  contemplated;  for  it  puts  hmi  in  a  situatioa 
where  he  may  sustain  lossy  but  cannot,  by  any  possibility, 
derive  profit,  llie  foreign  avrangement  was  a  mere  mode 
of  payment  adopted  for  the  cossenieftce  of  the  deCmdant^ 
and  aa  the  eonsigneea  abroad  wese  not  able  to  complete  the 
contract  price,  it  ft  ^uil»  clear  that  he  must. 

'    The  rest  of  the  Co«rt  concurred. 

'  Rule  refused. 
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ivov.  1?'  Pring  v.  Clabkson. 

il.,  the  pajee   A.SSUMPS1T  by^e  indorsee  agaimt  the  drawer  of  a 
of  aUUofex-  ..„     -         ,  ,       ,        .    ,^      .  «  « 

change  for  87/.  Dill  of  exchange,  dated  17th  March,  1822,  accepted  by  one 

doFM^  itto  B.  "^^  ^-  Thompson,  payable  to  the  order  of  Messrs.  Gulden 

for  Talnabie     and  iSoii,  for  the  sum  of  86/.  8s.  7d.,  four  months  after  date, 
consideratioo,    -^,        ^V  •  i       /. 

and  the  biU      Plea,  Non-assumpsit,  and  issue  thereon.   At  the  tnal  before 

nomSd/c,  the  '^bbott^  C.  J.,  at  the  London  Sittings  after  last  Term,  it  ap- 

acceptor,  peared  in  evidence  that  tlie  bill  in  question  was  drawn  and 

bill  for  i«6/.      accepted  as  above-mentioned  fcnr  value*    When  it  became 

some  thne  to     due  it  was  ill  die  bands  of  a  Mr«  Baker,  of  Abingdon,  in 

^JH'ui'^  .Berfes,  to  whom  it  had  been  indorsed  by  Messrs.  Gidden 

fint  bill  by     and  SoH.    The  bill  having  been  dishonoured,  notice  was 

means  of  the  „    ,  .  .        r  .-      i      r 

•econd,  re-      given  to  all  thct  parties  upon  it.    Inunediately  aftef wards^ 

ference  in  dis-  Thwnpton  (the  acceptor)  sent  another  bill  of  exchange,  ac- 

doreestiie  first  ^^^^^  ^J  *  ^^^^  person,  and  indorsed  by  Thompson,  in  a 

hill  again  to  letter  to  Gidden  and  Son,  the  payees,  for  the  sum  of  126/., 

the  drawer  be-  which  bill  had  then  some  length  of  time  to  run.    This  biU 

^^d^bm'be.  Gidden  saASbn  discounted  with  Mr.  Baker,  took  up  the 

H"id*  1h V"*  ^*''  *"  question  from  him,  and  received  the  difference  in  cash, 

taking  the  se-  Upon  receiving  the  bill  in  question,  Gidden  and  iSoii  iiMk>rsed 

not  amonnt  to  *^'  ^^^  valuable  consideration,  to  the  plaintiff,  who  vraa  then 

giytng  time      ignorant  that  it   had  been  already  dishonoured,    and  he 

and  a  new  ere-    °  ^  ' 

dit  to  the  ac-     brought  the  present  action  upon  it  ^;ainst  the  defendant,  as 

fint,^'soasu>    drawer,  before  the  bill  for  126/.  became  due.    It  did  not 

dSS^CT^who*    •PP^*'  *a^  Gidden  and  Son  had  in  any  way  undertaken  not 

-was  no  party     to  sue  upon  the  bill  in  question,  or  to  give  I'hompsou  time. 

to  the  transac-  ,-^    i_.,i^  ^»        .  .  .  . 

tion,  nnliM       i  ne  bill  for  126A  (which  was  afterwards  dishonoured)  wa^ 

dence  o^an^ "    merely  remitted  to  them  in  a  letter,  without  any  stipulation 
^"the" 'rt'Sf*  ^^"*^^^''  ^8  ^^  ^^^  ®*^  '^''l  5  ®"d  ^  appearing  that  the 

i4.,  the  payee,   126/.  bill  was  not  due  at  the  time  this  action  was  com* 

to.  give  time, 

and  not  to  soe  menced,  it  was  objected  that  the  defendant  was  discharged 

bur  until  the     ^^  ^^^  liability  upon  the  86/.  bill,  inasmuch  as  the  taking  of 

seeond  wasat    the  126/.  bill  from  Thompson  by  Gidden  and  Son,  was  a 
natonty.  ...  , 

giving  time  to  the  acceptor,  so  as  to  discharge  the  drawer. 
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At  all  events^  it  was  insbtedi  that  this  action  ought  not  to  18f3. 

have  been  brought  against  the  defendant,  until  the  126/.  "^^^^/"^ 

bill  became  doe.    The  learned  Judge  thought  the  objection  ^'^f  ^ 

not  tenable,  and  directed  the  Jury  to  find  for  the  plaintiff,  Clarksov. 
with  liberty^  however,  to  the  defendant  to  move  to  eater  a 
nonsuit. 

Chiify,  oo  a  former  day  in  this  Term,  moved  accordingly, 
and,  QD  the  authority  of  GouU  v.  Robsm  {a),  and  EngUth 
V.  Dariey  (b),  obtained  a  rttle  nisi. 

Puller  now  shewed  cause  against  the  rule,  and  contended, 
that  the  direction  of  the  learned  Judge  was  perfectly  correct^ 
and  that  by  oo  construction  of  law,  could  the  circumstances 
of  this  case  amount  to  a  dischaige  of  the  defendant's  lia- 
bility npon  this  bill.  The  mere  talnng  of  the  126/.  bill 
sent  by  Thompson  to  Gidden  and  Son  in  a  letter,  without  any 
stipulation,  could  not  be  conmder^  as  a  giving  time  to  &e  r 

former,  ao  as  to  disdiarge  the  drawer  of  the  present  bill. 
Theild6/.  bill  was  sent  to  Gidden  and  Son  without  any  con-  . 
dition  OS  restraint  whatever,  and  no  communicatioQ  had  taken 
place  between  them,.  Thonqmon,  or  the  defendant,  importing 
m  consem  not  to  sue  upon  this  b31  until  the  other  was  du^« 
Giving  the  circumstance  of  Gidden  and  Son  having  taken 
the  126/.  billi  its  fullest  effect,  it  amounted  to  no  more  than 
the  taking  of  a  coliatmral  security  from  Thonqi^son,  which 
certainly  could  not  relieve  the  defendant  from  his  liability 
upon  the  first  bill.  If  diis  was  no  more  than  a  collateral 
security,  Gidden  and  Son  were  certainly  bound  by  no  obli* 
gation  to  wait  the  chance  of  its  becoming  available,  and 
thereby  waive  their  claim  upon  the  defendant  as  drawer  of 
the  present  bill.  This  case  was  perfectly  distinguishabte 
from  Gould  v.  Robaon.  In  that,  the  holder  of  the  bill  took 
part  payment  of  the  amount  from  the  acceptor,  and  agreed 
to  take  a  new  acceptance  from  bun  for  the  remainder,  pay- 
(fl)  8  East,  576.  (6)  S  Bos.  Sc  Pol.  61. 
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185Mt>  able  at  a  future  date,  and  tfae)re  it  was  very  properly  held, 
that  tike  indorser  was  discharged,  he  being  no  party  to  the 
agreement.  But  here,  the  payees  took  no  part  payment  of 
CiiiBEsoH  jjjg  ijjji  }n  question  from  the  acceptor ;  all  they  did,  was  to 
take  a  new  bill  from  the  acceptor,  without  any  terms  im- 
posed as  to  the  original  bill^  and  there  was  nothing  binding 
upon  the  plaintiff  to  forego  his  claim  upon  that  bill  agamst 
the  drawer,  until  the  second  bill  became  due.  This  case 
must  be  treated  merely  as  the  case  of  a  collateral  security, 
in  the  event  of  the  first  bill  not  being  paid,  and  therefore  the 
verdict  could  not  be  disturbed.  As  to  the  case  of  English 
T.  Darkjfj  it  did  not  bear  upon  the  question  in  any  M^ay 
whatever.  It  was  for  the  Jury  to  decide,,  as  a  question  of 
factr  whether  Gidien  and  Son  bad  given  time  to  the  ac- 
ceptor after  the  bill  was  dishonoured,  and  bad  consented  not 
to  sue  upon  it  until  the  bill  was  paid,  and  they  had  negatived 
that  question  by  tlieir  verdict. 

FlaU,  on  the  same  side,  was  stopped  by  the  Court. 

Chitif,  in  support  of  the  rule.  This  case  falls  within  the 
general  principle,  that  if  the  holder  of  a  bill  of  exchange 
Kives  time  to  the  acceptor  after  it  is  dishonoured,  the  drawer 
js  thereby  discharged  (^i).  The  bill  b  question  is  drawn  in 
the  usual  course  of  trade,  and  accepted  by  Thompson,  who 
»  primarily  liable  to  pay  it.  When  the  bill,  however,  is 
dishonoured,  instead  of  resorting  to  the  defendants'  liability 
at  once,  as  the  drawer,  Gidden  and  Son  enter  into  an  agree- 
ment with  Hiompion,  the  acceptor,  to  take  another  bill  for 
1961^,  but  not  as  a  coUiktacal  security,  (which  is  the  folhcy 
ID  this  case)  for  it  iVais  proved  at  the  trial  that  the  bill  for 
«]26/.  was  dbcoubted.  by  Gidden  and  Son,  who  received  the 
jdifference  between  th^  amount  of  the  86/.  bill  in  cash,  from 

•  (a)  iTide  TiMdal  V.  Broum^  1  T.  R.  IffT.  S.  C.  2  T.  R.  186.  Rees  v. 
J^erringtoh^  S  Ves.  jon.  540.  WakDy  v.  St.  iMUin,  1  Boi.  &  Pol.  652,  5. 
Engfluh  V.  Darky,  t  Ibid.  61  \  and  Clarke  y.DevUM,  3  Ibid.  S63. 
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« 

Baker;  Ao  that  by  thi»:aiTangeinent  the  126/.  bill  becomes 
at  once,  not  a  collateral  security,  but  an  available  bill«  over 
which  the  indorsee  had  a  complete  power  of  control^  and 
m^ht  send  it  into  the  world  as  a  negociable  instrument.  Clabssoii. 
Surely  tlien,  under  these  circumstances,  this  case  comes 
within  the  general  rule  which  discharges  a  drawer,  or  in^ 
dorser,  by  giving  time  to  the  acceptor.  This  amounts  to  a 
substantial  mode  of  payment,  by  which  Gidden  and  Son 
waive  their  right  against  the  defendant  as  drawer  of  the  first  - 
bill.  To  this  arrangement  the  defendant  is  no  party,  and 
as  the  substituted  bill  is  taken  behind  his  back,  Gidden 
and  Son  shew  distinctly  that  they  no  longer  look  to  the  de^ 
fendant.  If  this  second  bill  had  been  given  merely  as  a  col*- 
lateral  security  in  the  event  of  the  defendant  not  being  able 
to  pay  the  bill  in  question,  then  poesiUy  this  aigujnent  would 
not  hold  good ;  but  as  Gidden  and  Son  take  the  second  bill 
from  the  acceptor,  they  shew  that  they  look  entirely  to  the 
acceptor's  liability.  Their  conduct  throws  the  defendant 
off  his  guard,  and  lulls  him  into  security,  by  which  he  re- 
frains from  using  that  diligence  which  he  would  otherwise 
exert  in  looking  to  the  acceptor  himself  for  an  indemnity. 
At  all  events,  the  right  of  action  against  the  defendant  is 
suspended  until  the  second  bill  is  due,  inasmuch  as  Gidden 
and  San  had  passed  diat  bill  away,  and  had  thereby  bound 
themselves,  and  eveiy  other  person  deriving  title  from  them, 
not  to  sue  upon  the  first  bill  until  the  second  had  been  dis- 
honoured. If  these  infirmities  would  be  fatal  to  Gidden 
and  foil's  right  to  sue,  it  follows  as  a  consequence,  that  the 
title  of  the  plaintiff,  their  indorsee,  is  infected  with  the  same 
objections,  llie  question  had  not  been  left  to  the  Jury, 
whether,  in  point  of  fact,  Gidden  and  Son  had  consented  to 
give  time  to  the  acceptor,  by  taking  the  second  bill,  because 
this  became  a  question  of  law,  necessarily  resulting  from 
the  facts.  Whether  Gidden  and  Son  had  given  time  to  the 
acceptor,  by  taking  this  second  bill  and  afterwards  negoci- 
ating  it,  is  a  question  of  law,  and  therefore  the  point  need 
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not  have  been  left  to  the  Jury  as  a  question  of  fact.  He 
relied  upon  Gould  v.  Robson,  as  ign  authority  not  distinguish- 
able in  principle  from  the  present  case ;  and  he  cited  Kear»- 
CLiaxtoR*.  1^1^  y^  Morgan  (a),  to  shew  that  the  indorsement  of  the 
second  bill  of  exchange  would  have  been  a  good  plea  in  bar 
to  the  present  action. 

Abbott,  C.  J.— -The  question  in  this  case  is,  whether 
Gidden  and  Son,  by  taking  the  second  bill,  did  in  fact  con- 
sent not  to  sue  upon  the  first  until  the  second  was  due. 
That  was  a  question  for  the  Jury ;  but  it  was  not  so  put  to 
them  on  behalf  of  the  defendant.  It  was  put  to  me  en- 
tirely as  a  question  of  law,  and  I  was  of  opinion,  that  unless 
they  consented  not  to  sue  upon  the  bill  in  question  until  the 
bill  for  126/.  became  payable,  the  defence  set  up  would  not 
be  available.  The  safest  course  in  this  and  similar  cases,  is 
to  rely  upon  some  broad  and  plain  rule.  The  broad  and 
plain  rule  hitherto  laid  down  in  such  cases  is  this :  If  the 
holder  of  a  bill  of  exchange  consents  to  give  time  to  the 
acceptor,  he  thereby  dischai^ges  other  parties  to  the  bill.  I 
am  of  opinion  in  thre  case,  that  the  defendant  is  not  dis- 
chai^ed  merely  by  the  fact  of  Gidden  and  Son  taking  another 
security,  without  any  proof  of  a  consent  on  their  part  not  to 
sue  upon  the  first  until  the  second  bill  became  due.  No 
such  consent  was  proved,  and  therefore  I  think  the  case  must 
be  governed  by  that  circumstance. 

Batlbt,  J. — I  am  of  the  same  opinion.  This  was 
more  a  question  of  fact  than  of  law,  namely,  whether  at  the 
time  when  Gidden  and  Son  took  the  second  bill  of  Thompson, 
they  consented  to  delay  their  remedy  upon  the  first  until  the 
second  became  due.  If  that  fact  had  been  satisfactorily 
established,  it  would  undoubtedly  have  been  a  discharge  of 
the  defendant ;  but  as  that  fact  has  not  been  proved,  it  makes 
all  the  diflFerence  in  the  case.  I  see  no  reason  why  Gidden 
(a)5T.  R.  513. 
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andSon  should  not  have  been  at  liberty  to  take  the  second  bill  1822. 
as  a  collateral  security.  1  here  is  nothing  before  us  to  shew 
that  Gidden  and  Son  did  in  fact  agree  to  give  time  to  the  ^  '  \ 
acceptor,  but  we  are  called  upon  to  draw  this  inference 
from  the  mere  circumstance  of  this  bill  having  been  given 
by  the  acceptor.  No  such  inference  can  be  drawn>  unless 
it  arises  from  the  fact.  Ilie  mere  sending  the  second  bill 
by  Thompson  does  not  restrain  Gidden  and  Son  from  nego* 
ciating  or  suing  upon  the  first,  unless  there  is  an  express  con- 
sent for  that  purpose.  If  the  facts  proved  in  this  case  amount- 
ed to  giving  time  to  the  acceptor,  the  argument  which  has 
been  urged  on  the  part  of  the  defendant  would  have  been 
perfectly  correct ;  but  that  is  a  question  of  fact,  and  there 
is  nothing  to  support  it  in  the  case.  The  circumstance  of 
Gidden  and  Son  having  discounted  the  second  bill,  aiHl 
sending  it  forth  into  the  world,  makes  no  difference ;  for 
if,  at  any  period  before  it  became  due,  they  had  any 
reason  to  believe  it  would  have  been  dishonoured,  tliey 
had  a  right  to  take  up  the  bill  again,  and  send  it  back  to 
Thompson^  My  opinion  in  this  case  is  founded  upon  the 
want  of  proof  that  Gidden  and  Son  had  bound  themselves 
not  to  sue  upon  the  first  bill  until  the  second  was  at  uia« 
turity. 

HoLROYD,  J.|  and  Bbst,  J«,  concurred. 

Rule  discharged  (a). 

(a)  There  ^ai  another  objeetion  taken  in  this  caae  for  the  defendftnt, 
vrkicli  had  been  abandoned,  namely,  that  the  bill  wa«  not  indorsed  to  the 
plaintiff  nntil  after  it  became  due  and  was  dishonoured ;  as  to  which 
point,  see  Ckalmen  v.  Ijinwit  1  Campb.  383.  YoMg  v.  H'riffktf  ibid. 
139.  CharUfi  v.  Mariden,  1  Tannt  «t24.  Newby  v.SmUkf  8  Esp.  639* 
SmUh  T.  Knox,  3  Ibid.  46,  and  Hammond,  187. 
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nursdoff 


Senrice  of  the 
declaration  in 
ejectment 
noon  the  wife 
or  the  tenant 
in  possession, 
writhont  stating 
that  it  was 
served  at  the 
hnsband's 
house,  or  on 
the  premiseSi 
insunicient  to 
support  a  rnle 
for  judgment 
against  the  ca* 
inal  ejector. 


Right,  on  tbe  Demise  of  Bomsall  v.  Wrong. 

JL  HE  declaration  was  served  upon  the  wife  of  the  tenant 
in  possession,  but  tbe  affidavit  did  not  state  that  it  was 
served  at  her  husband's  house,  or  on  the  premises. 

Bailey  moved  for  judgment  against  the  casual  ejector, 
and  submitted,  on  the  authority  of  Doe  v.  Bayliss  (a),  that 
this  was  good  service ;  but 

Baylby,  J.,  said,  the  case  did  not  bear  him  out.  The 
affidavit  must  at  least  state  some  circumstances  from  which 
the  C>urt  might  reasonably  conclude  that  the  wife,  upon 
whom  the  service  was  made,  was  living  with  the  tenant 
in  possession  at  the  time,  so  that  notice  to  her  would  be 
notice  to  him,  and  Doe  v.  Baylisi  laid  that  down. 

Rule  refused  (ft). 

On  a  subsequent  day  an  amended  affidavit  being  pro- 
duced, stating  the  service  to  be  on  the  wife  of  the  tenant  in 
possession,  and  that  they  were  then  living  together  as  man 
and  wife,  the  service  was  held  good,  and  the  rule  granted. 


(«)6T.R.r65. 

(6)  In  a  case,  />»e,  dera.  ITood  t.  Roe,  on  a  subsequent  day  service  of 

the  declaration,  upon  tlie  premises,  upon  a  woman  who  descrilied  herself 

as  mother-in-law  of  the  tenant  in  possession,  and  wlio  some  days  after 

tlie  serf  ice  acknowledged  that  she  liad  given  the  declaration  to  him,  was 

•  held  not  to  be  good  service. 
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Smith  v.  Howabd  and  Asother.  ^^'iT 


JjIOTION  to  set  aside  the  execution  in  this  case  for  The  allowaace 

irregularity,  on  the  ground  that  the  execution  M'as  sued  out  error  does  not 

after  the  service  of  the  allowance  of  a  writ  of  error.    The  *^^gf  ®the**d"! 

answer  to  the  irregularity  was,  that  though  the  allowance  'endant  per- 

.  fecti  u  bail  in 

of  a  writ  of  error  had  been  served  before  execution^  still  as  time. 

the  defendants  had  not  afterwards  perfected  their  bail  in 

time,  the  plaintiff  was  entitled  to  treat  the  allowance  of  the 

writ  of  error  as  a  nullity. 

The  Court  wa»  of  this  opinion^  and  therefore  discharged 
the  rule,  with  costs. 

Storks  for  the  plaintiff,  Chitty  for  the  defendants  (a). 

(a)  Attenlmry  ▼.  Smithf  Mich.  I8f  1.    This  was  a  motion  to  set  aside  A  writ  of  error 
an  execution,  sued  out  and  executed  aAer  the  allowance  of  a  writ  of  is  no  super- 
error.    It  appeared  that  baU  in  error  was  regularly  put  in  within  the  deasofexecn- 
four  days  after  Judgment,  but  notice  thereof  was  not  jpven  until  six  wf *; J"°~**  u-- 
days  afterwards ;  and  in  the  mean  time  the  execution  was  sued  out  and  p^^  |g    ^^^^ 
executed.  notice  thereof 

....  .      *  .         -  given   within 

Tks  Comrt  held,  that  a  wnt  of  error  is  no  supersedeas  of  execution,  gie  time  lunit- 

unless  bail  in  error  be  put  in,  and  notice  thereof  given  within  the  time  ed  by  the  roles 

limited  for  tint  purpose  by  the  rules  of  the  Court,  namely,  four  days  of  the  Court. 

afker  judgment ;  and  if  execution  be  sued  out  after  that  time,  and  before 

notice  of  bail,  the  Court  will  not  interfere  to  stay  the  proceedings  upon 

it 

Rule  discharged. 
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ivwfTs.  Cox,  Gent,  one,  8tc  t^.  Colehi dob  and  Another. 


der^mlnal  TrESPASS  and  assault.  The  first  count  of  the  de- 
tion  before  claration  stated,  that  on  the  1st  September,  18 IB,  de- 
Peace,  on  a  fendants  James  Coleridge,  Esq.  and  George  Smith,  clerk, 
^yf  hM  m>  ^^^'^  ^^^^^  ^^  arms,  made  an  assault  on  plaintiff,  at  Ottery, 
"*i*^  *?  ^^  '^^'  ^^^>  ™  ^^  county  of  Devon,  and  seized  and  laid 
viser attending  hold  of,  and  caused  and  procured  him  to  be  seized  and  laid 
•till  less  to  '  ^o\A  of,  and  forced  and  compelled  him  to  go  froni  and  out 
woss  eumine  pf  a  certain  room  in  a  certain  ihn  in  Ottery,  St.  Mary, 
for  the  prose-  contrary  to  the  laws  and  customs  of  this  realm,  and  against 
ezamine^op-  ^®  ^^^  ^f  plaintiff,  by  means  of  which  said  several  pre- 
mony^to^Dro  ^^^^  plaintiff  was  greatly  hurt  and  injured,  and  was  hin- 

his  innocence,  dered  and  prevented  from  performing  and  transactuic  his 
The  privilege,  1.  .  t..,^t^.  ,  , 

vrhen  allowed,  nec^ssary  atiairs  and  businesses  by  him  at  that  time  to  be 

matterltf  dls-  Performed  and  transacted  in  the  said  room.  Second  count 
Jiwaccs."*  ^^  ^^  ^^^  *  common  assault.  The  defendants  pleaded,  first. 
Where  an  at-  Not  Guilty ;  second,  that  the  assaults  mentioned  in  the  first 
Court  was  re-  ftud  second  counts  were  oue  and  the  same  assaulti  and  not 
soner,  c^irged  ^^^^^  ^^^  different  assaults,  and  that  at  the  said  time  when, 

with  felony,  to  Jic.  thcy  the  said  defendants  were  and  still  are  two  of  the 

^ttend  and  . 

give  him  his      Justices  of  our.  lord  the  King,  in  and  for  the  county  of 

sistoncednring  Devon,  and  SO  being  such  Justices,  on  the  said  1st  of  Sep-' 
tion^before**  t^^^^^r  ^"  ^^  J^^  aforesaid,  were  assembled  in  the  same 
Joatices,  and  room  in  the  said  first  count  mentioned,  to  take  the  informa- 
after  notice  to     .  A      r  ^*  .  it  ^      - 

the  latter  that  tion  upon  oath  of  the  prosecutor^  and  the  several  witnesses, 

npon^Mlch^re-  touching  and  concerning  a  certain  felony  before  then 
Uiner  for  that  charged  to  have  been  committed  by  one  George  Brown,  and 
Held,  that  the  upon  which  charge  the  said  G.  B.  w^s  then  in  custody  be- 
forcibly  tura  *  ^^^^  them,  and  to  examine  the  said  G.  B,  being  the  party 

him  oat  of  the  accused  touching  the  same,  and  further  to  do  and  perform 
justice-room,  ^  »  ,  r 

and  exclude 

his  presence  dnring  the  investigation  of  the  case.  Qiusre,  whether  this  rale  applies 
wheri'  the  decision  of  the  Justices  is  final,  fis  ou  convictions  under  penal  statutes  XiU  ap- 
peal being  given  i 
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there  such  things  as  diould  to  them  seem  proper  as  sucK        1022. 
Justices  aforesaid^  according  to  the  laws  and  statutes  of  this       ^>^^/'**^ 
realm,  and  according  to  their  office  and  duty  as  such  Jus-  ^^ 

tices;  and  the  said  defendants  further  say,  that  plaintiff  Coi^bido* 
not  having  been  summoned  before  them  as  a  witness  touch- 
ing the  matter  then  in  examination,  not  being  charged  as  a 
party  concerned  in  the  samCi  nor  coming  before  them  to 
testify  any  knowledge  concemmg  the  same,  with  force  and 
arms,  &c.  wrongfully  broke  and  entered  into  the  said  room, 
and  intruded  himself  upon  defendants ;  and  thereupon  de- 
fendants did  civilly  request  plaintiff  to  leave  the  room>  and 
not  to  intrude  upon  them,  but  plaintiff  wholly  refused  to 
obey  such  request,  and  continued  himself  in  the  room  in* 
truding  upon  defendants  for  a  long  space  of  time,  to  wit, 
for  the  space  of  one  quarter  of  an  hour,  in  contempt  of  the 
said  defendants  as  such  Justices,  and  to  the  disturbance^  and 
violation  of  due  order  and  decency  in  the  administration  of 
justice,  and  to  the  hindrance  thereof;  whereupon  defendants 
did  gently  lay  their  hands  upon  plaintiff,  in  order  to  put  him 
out  of  the  room,  and  did  then  gently  put  him  out  of  the 
same  accordingly,  as  they  lawfully  mighty   for  the  cause 
aforesaid,  doing  him  no  hurt  or  damage  thereby,  which  are 
the  said  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  plaintiff  hath  above  com- 
plained against   them,  and  this   they  are  ready  to  verify, 
wherefore,  &c.    And,  third,  that  the  said  room  in  the  said 
first  count  mentioned,  was  a  room  in,  and  parcel  of  a  cer- 
tain  common  mn  or  public-house ;  and  that  plaintiff  violently 
and  unlawfully,  with  force  and  arms,   broke  and  entered 
into  the  same,  and  intruded  himself  upon  defendants,  and 
disturbed  them  in  the  lawful  and  quiet  possession  and  enjoy- 
ment of  the  same,  and  in  the  transacting  of  their  lawful 
purposes    therein;    and    thereupon  defendants  did   civilly 
request  and  desire  plaintiff  to  leave  the  room,  to  do  which 
he  wholly  refused  and  still  remained  and  continued  therein, 
disturbing  defendants,  whereupon  defendants  did  gently  lay 
their  hands  upon  him,  in  order  gently  to  put  him  out  of  the 
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19Si.  ^^^  room,  and  did  gently  put  him  out  of  the  name  as  they 
v^v-^^  lawfully  mighty  doing  him  m)  hurt  or  damage  thereby,  which 
^^f  are  the  said  supposed  trespasses  in  the  introductory  part  of 
CoLsaioGB.  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
complained  against  them,  and  this  they  are  ready  to  verify, 
wherefore,  &c.  Replication  took  issue  on  the  first  plea, 
and  as  to  the  second  plea  plaintiff  replied,  ''  that  he,  by  rea- 
son of  any  thing  by  defendants  in  that  plea  allied,  ought 
not  to  be  barred  from  having  and  maintaining  his  aforesaid 
acti<Hi  against  them,  because  he  saith,  that  before  and  at 
the  said  time,  when,  &c.  he  was  and  still  is  one  of  the 
attomies  of  the  Court  of  our  lord  the  now  King,  before 
the  King  himself,  here,  and  well  skilled  in  the  lavrs,  sta- 
tutes, and  customs  of  this  realm,  apd  that  the  said  G.  B. 
before  the  said  supposed  breaking,  entry,  and  intrusion,  in 
the  said  second  plea  mentioned,  had  been  and  vras  appre- 
hended, and  in  custody  under  a  certain  warrant,  under  the 
hands  and  seals  of  defendants,cbarged  with  having  committed 
the  said  aupposed  felony,  and  was  about  to  be  examined  by 
defendants  touching  the  same,  whereupon  the  said  G.  B^ 
stated  to  and  infonned  defendants  that  upon  the  examina- 
tion of  certain  witnesses,  the  entire  innocence  of  the  said 
G.  £•  in  the  premises  would  appear  to  defendants;  and 
plaintiff  further  says,  that  defendants  did  thereupon  dis- 
chai;ge  the  said  Q,  B.  out  of  auch  custody,  and  permit  and 
suffer  hini  to  go  at  large  for  the  purpose  of  eni^bling  him  to 
bring  such  witnesses  to  be  examined  by  and  before  de- 
fencbints,  at  a  time  then  prefixed  to  the  said  G.  B. 
by  defendants  in  that  behalf,  touching  the  said  supposed 
felony ;  and  plaintiff  further  says,  that  afterwards,  and  a 
little  before  the  time  so  prefixed  to  the  said  G.  J3.,  and  a 
little  before  the  said  supposed  breaking,  entry,  and  intrusion, 
in  the  said  second  plea  mentioned,  said  G.  B.  and  the  said 
last  mentioned  witnesses,  being  about  to  be  examined  by  and 
before  the  defendants,  touching  the  said  supposed  felony, 
and  the  said  defendants  being  about  to  take  such  in- 
formation   as    in    the    said  second   plea    mentioned,    he 


MICHAStMAS   TEBM,   THIRB   GSO.   IV.  80 

the  said  G.  B»  being  an  illiterate  person,  and  unskilled  in        189d. 
the  laws  and  customs  of  this  realm,  applied  to  and  request-      ^^N/^^' 
ed  and  retained  plaintiff  as  such  attorney,  so  skilled  as  afore-  ^^ 

said,  to  accompany  him  the  said  G.  B,  before  defendants ,  Coiebidob. 
and  to  assist  him  the  said  G.  J3.  with  his,  plaintiiTs,  counsel, 
skilly  suggestions,  and  advice,  in  makbg  his  the  said  G.  £.'s 
defence  before  defendants  to  the  said  charge,  and  in  clear*- 
ing  himself  therefrom,  and  shewing  his  the  said  G.  £/s 
innocence  in  the  premises,  and  in  examining  the  said  pro* 
secutor  and  witnesses  in  the  said  second  plea  menticMied, 
and  the  said  witnesses  in  this  replication  first  above  men- 
tioned, being  witnesses  then  and  there  capable  of  deposing 
to  and  establishing  certain  facts,  from  which  would  appear 
to  defendants  the  entire  innocence  of  the  said  G.  B.  in  the 
premises,  and  that  there  existed  no  ground  whatever  for 
suspecting  the  said  G«  B.  to  have  been  guilty  of  the  said 
supposed  felony,  or  in  any  way  conusant  of  or  implicated 
in  the  same,  and  further  to  assist  and  advise  the  said  G.  B. 
in- the  premises  as  far  as  he  plaintiff  was  by  the  laws,  sta- 
tutesy  and  customs  of  thia  realm  authorized,  enabled,  and 
empowered  to  do ;  wherefore  plaintiff  having  thereupon,  as 
such  attorney,  then  and  there  acceded  to  the  said  request, 
and  accepted  the  said  retainer  of  the  said  G.  B.^  did,  as 
such  attoifiiey,  for  and  on  behalf  of  the  said  G.  £.,  and  at 
his  requeatf  and  upon  his  retainer  as  aforesaid,  accompa- 
nied the  said  G»  JB«  before  defendants,  and  in  so  doing  did 
necessarily  enter  into  the  said  room  for  the  purpose  of  assist- 
ing and  advising  the  said  G.  B,  touching  the  premises  as  afore- 
said, and  did  thereupon  inform  and  give  notice  to  defendants 
that  he  then  was  such  attorney,  and  that  he  had  been  and  was 
so  applied  to,  requested,  and  retained  as  aforesaid,  and  that 
he  had  then  and  there  entered  the  said  room  for  the  purpose 
aforesaid,  and  continued  therein  from  thence,  until  the  de- 
fendants, of  their  own  wrong,  committed  the  said  several 
trespasses  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  plaintiff  hath  above  thereof 
complained  against  them,  and  this  plaintiff  is  ready  to  verify. 
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1822.       iK^herefore^  &c.    The  replication  to  defendant's  third  plea 
was  the  same  as  to  the  second.    Demurrer  to  the  replica^ 


V.  tion  and  joinder  in  demurrer. 


COXiERIDGB. 


Coleridge,  in  support  of  the  demurrer.    Two  questions 
arise  upon    the  pleadings  in  this  case,    first.  Whether  a 
person,   who  is  under  examination   before  Justices  on  a 
charge  of  felony,  is  entitled  to  legal  advice  and  assistance  f 
and,  second,  whether,  supposing  such  a  right  to  exist,  there 
is  such  a  connexion  between  an  attorney  and  his  client,  as 
would  justify  the  breaking  and  entering  stated  in  these 
pleadings  i    It  is  unnecessary  to  dwell  at  any  length  upon 
the  second  question,  the  first,  being  the  most  important  to 
the  defendants  on  this  record.    The  prominent  question* 
then  is,  whether  a  person  under  examination  before  Ma- 
gistrates on  a  charge  of  felony,  is  entitled  to  legal  assist- 
ance i    No  direct  authority  is  to  be  found  in  the  books 
upon   this   point.    Two  cases  indeed  have  been  recently 
decided  in   this  Court,   which    deserve  attention,  as  going 
nearly  the  whole  length  of  the  argument  for  the  defend- 
ants ;   Rex  v.  The  Justices  of  Staffordshire  (a),  and  Rex  v. 
Borron  (&).     In  the  first  of  those  cases,   the  party  under 
accusation  was  brought  before  the  Magistrates,    charged 
with  an  offence  i^ainst  the  Game  Laws,  and  the  appli- 
cation to  the  Court  was  for 'a  criminal  information  against 
the  Justices,   on    the  ground  that  they  had  deprived  the 
parties  accused  of  the  advantage  of  legal  assistance,  by 
ordering  their  attorney  out  of,   and  keeping  him  exclud- 
ed from,    the  Justice  Room,   during  the  hearing  of  the 
information;  and  Bayley,  J.  is  reported  to  have  said,  on 
that  occasion,  '^What  right  had  the  attorney  to  be  there? 
his  presence  would  only  produce  confusion  and  irregularity 
in  the  proceedings  of  the  Magistrates.     An  attorney  has  no 
right  to  interfere  with  the  duties  of  the  Magistrate  in  his 
own  Justice  Room.     An  attorney  has  no  right  to  be  pre* 
scut."     It  is  true   that  that  was  a  motion  for    a  criminal 
(a)  1  Chit.  217.  (6)  3  Daru.  6c  Aid.  43tf. 
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mformation    against  the  Justices,    but  it  was  refused  on        1823. 
another  ground,  namely,  the  absence  of  any  corrupt  motive      '•^^/^^' 
Imputable  to  the  Magistrates.     If^,  however,  that  case  be  «. 

law,  it  goes  the  whole  length  of  the  present  argument.    Coi-eridcb. 
Indeed,  the  case  there  is  much  stronger  than  the  present, 
because  the  parties  accused  were  then  undoubtedly  on  their 
trial,  under  a  penal  statute,  before  the  Magistrates,  who 
were  called  upon  to  determine  the  whole  of  the  case,  and 
judicially  to  decide  upon  its  merits.      If  any  case  could 
justify  the  interposition  of  a  legal  adviser,   as  matter  of 
right,  on  behalf  of  the  party  accused,   before  Magistrates, 
probably  no  stronger  instance  could  be  put  than  that  of  aa 
information  on  the  Game  Laws,  because  it  might  frequently 
happen,  that  in  administering  justice  in  such  cases,  ques* 
tions  of  title  and  other  points  requiring  skill  in  the  law, 
would  arise.     But  Rex  v.  Tke  Justices  of  Staffordshire,  de- 
cides that  even  in  such  a  case  an  attorney  has  no  right  to  be 
present  aiding,  assisting,    and  counselling  a  party  on  hii 
defence  before  Magistrates.    In  the  case  of  Rex  v.  Borron, 
it  was  decided,  after  mature  deliberation,  that  in  the  inves- 
tigation of  a  charge  of  felony  before  a  Magistrate,  an  at* 
tomey  is  oni  v,  as  a  matter  of  courtesy,  permitted,   but  has 
no  right  to  be  present ;  nor  can  he  comment  on  the  evidence 
so  as  to  apply  the  law  to  it,  unless  he  be  requested  by  the 
Magistrate  to  give  his  opinion  and  advice  upon  the  case. 
There,  the  application  was  on  the  part  of  the  prosecutor's 
attorney,  who  not  merely  required  the  Justice  to  take  the 
examination  of  certain  witnesses,  but  also  claimed  leave  to 
conunent  upon  the  evidence,  in  order  to  apply  the  facts  to 
the  law  of  the  case,  which  the  Justice  would  not  permit 
him  to  do.    From  the  whole  analogy  of  the  law  in  criminal  * 

cases,  it  should  seem  that  the  crown  is  to  have  the  assist- 
ance of  counsel,  rather  than  the  defendant.  {Bayley,  J. 
I  apprehend,  if  a  person,  under  charge  before  a  Ma- 
gistrate, has  no  right  to  the  assistance  of  an  attorney, 
it  is  clear  that  the  prosecutor  has  no  right  to  have  an 
attorney  present  interfering  with  tlie  investigation).    This 


02  CASES  IN  THB  KING*S  BKNCH, 

1892.       question  certainly^  must   be  tried  on   principle^  and  the 
^•^"v^"^      facts  of  the  case  must  be  considered  with  reference  to  that 
^^^        principle.     In  the  first  place,  what  was  the  condition  of 
CoLBRiDCB.  George  Brown  before  the  Magistrates,  and  in  the  second, 
what  was  the  duty  which  the  law  imposed  upon  the  Magis- 
trates when  he  was  brought  before  them  i    If  the  party 
accused  was  in  such  a  situation  as  that  an  attorney  could 
have  nothing  to  do^  a  strong  inference  would  necessarily 
arise,  that  he  had  no  right  to  be  present  at  the  inquiiy. 
The  fact  is,  that  Broom  was  brought  before  the  Justices, 
for  examination  only,  and  not  for  trial,  and  it  was  the  duty 
of  the  Magistrates  not  to  satisfy  their  minds  of  the  whole  of 
his  guilt,  but  merely  to  ascertain  whether  there  were  suffi- 
cient grounds  to  put  him  on  his  trial.    For  the  first  of 
these  propositions,  it  is  hardly  necessary,   on  the  present 
occasion,  to  cite  any  authority,   because  it  can  hardly  be 
said,  that  at  the  time  in  question,  Brown  was  on  his  trial. 
Then,  as  he  could  not  be  considered  as  standing  for  his 
trial,  what  was  the  duty  of  the  Magistrates  on  that  occa* 
sion  i    Upon  this  point  the  authorities  go  farther  than  it  is 
necessary  to  contend.    In  Dalton^i  Justice^  c.  164.  p.  37  7, 
it  4S  laid  down,  that  '^  if  any  person  shall  be  brought  be- 
fore a  Justice  of  the  Peace,  and  charged  with  any  manner 
of  homicide,  (other  than  that  whieh  shall  be  done  in  the 
ordinary  execution  of  judgment)  as  if  it  were  done  se  defen^ 
dendo,  or  by  casualty,  which  are  not  felonies,  or  done  by 
an  infant,  a  lunatic,  ,or  the  like  ;  yet  it  is  the  Justice's  part, 
and  safest  for  him  to  commit  the  offender  to  prison,  or  at 
least  to  join  with  some  other  in  the  bailment  of  him,  (if 
the  cause  will  suffer  it)  to  the  end  the  party  may  be  dis- 
charged by  a  lawful  trial.    The  like  is  to  be  done  where 
any  felony  is  committed,  and  one  brought  before  the  Justice 
of  the  Peace,  upon  suspicion  thereof,  though  it  shall  appear 
to  the  Justice  that  the  prisoner  is  not  guilty ;  for  it  is  not  ft 
that  a  man  once  arrested  and  charged  with  Jelony,  (or  suspi" 
cion  thereof)  should  be  delivered  upon  any  mans  discretion, 
without  farther  trial"    For  this  Cromp.  34,  and  Lamb.  12^9, 
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are  cited.    {Bayiey,  J.    Is  it  law  at  the  present  time,  that       1023. 
though  the  Justice  is  satisfied  that  the  prisoner  is  not  gailty,      v^v^^ 
it  is  his  duty  to  commit  him  for  trial  ?)     It  is  not  neces-  ^^ 

aary  on  the  present  occasion  to  discuss  this  proposition,  CotBRiDcs. 
but  the  reason  assigned  for  it  is,  *^  that  it  is  not  fit  that 
a  man  once  arrested  and  charged  with  felony,  or  suspicion 
thereof,  should  be  delivered  upon  any  man's  discretion  with- 
out further  trial.''    [I  think  that  is  an  authority  which  pro- 
fesses too  much.]   In  the  same  chapter,  DaUon  enters  into  a 
discussion  as  to  the  competency  of  witnesses  in  certains  cases, 
and  he  says,  '*  A  man  attainted  of  conspiracy  or  foiigery,  shidl 
not  be  received  to  f^ve  evidence,  or  be  a  witness ;  but  if  one 
be  brought  before  a  Justice  of  the  Peace,  upon  suspicion  xA 
felony,  aldiough  the  information  against  the  prisoner  shall 
be  by  sueh  witnesses,  yet  it  is  safest  for  the  Justice  to  take 
their  information  for  the  king,  and  to  bind  them  over  to  give 
evidence,  &c.  and  to  commit  the  party  suq>ected ;  and  upon 
the  trial  to  inform  the  Justices  of  gaol  delivery  coocemiqg 
the  credit  of  those  vritnesses."    The  next  authority,  whioh 
is  entitled  to  very  great  weight,  is  £  Hale  P.  C.  c«.14.  p.  120, 
where  it  is  laid  down,  that  "  If  a  prisoner  be  brought  be- 
fore a  Justice  of  die  Peace,  expressly  charged  with  felony, 
the  Jttstice  cannot  discharge  him,  but  must  bail  or  comoHt 
him,  except  it  should  happen  that  no  felony  has  beea  com- 
mitted, or  that  die  fact  does  not  amount  to  felony."  In  Hawk. 
P.  C.  c.  15.  s.  1,  it  is  laid  down,  "  That  wherever  a  person  is 
brought  before  a  Justice  of  the  Peace,  upon  an  accusation 
of  treason  or  felony,  he  most  be  eidier  bailed  or  committed, 
unless  it  manifestly  appear,  tlmt  no  such  crime  was  com- 
mitted,  or  that  the  canse  for  which  alone  the  party  was 
suspected,  was  totally  groundless,  in  which  cases  onfy  k  is 
lawful  to  discbarge  him  without  bail."    The  same  doctrine 
is  laid  down  in  4  Blackston^s  CammentarieSf  c.  22.  p.  296,        , 
All  these  authorities  are  founded  upon  the  statutes  1  &  2  P. 
4r  M.  c.  13,  but  it  is  not  to  be  supposed  that  those  stetutes 
were  intended  to  enlarge  the  powers  of  Justices  of  the  Peace. 
It  appears  from  reference  to  those  statutes,  and  to  Lam" 
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1933.  ^''<'  uid  Siauiidford,  that  tbey  were  th6  result  of  muck 
consideration  on  the  sulgect^  and  that  they  were  paased 
for  remedying  the  abuses  which  had  grown  up  iu  aUow- 
CoLEaiDGB.  ]Qg  persons  to  be  improperly  adtnitted  to  bail  under  the 
sUtutes  1  jRk.  S.  c«  S,  and  3  Hea.  7.  c.  3.  What  then  are 
the  duties  which  ,the  Justice  is  required  to  discbaige  by 
1  &  £  P.  4  Jf  •  c.  13.  First,  as  to  the  esaitutiatioii ;  by  s.  4. 
he  is  to  take  the  informations  of  them  that  bring  the  pri- 
soner before  him,  of  the  fact  and  circumalances  of  the 
felony,  and  the  same,  or  as  muiih  Jthereof,  as  shall  be 
material  to  prove  the  felony,  shall  be  put  in  writing*  and 
then  he  is  to  certify  the  eiamination  so  taken  at  the  nest 
general  gaol  delivery,  to  be  hoMen  within  the  limits  of  fats 
commission.  It  is  quite  clear,  thetefore,  what  the  duty  df 
the  defendants  was  in  this  case.  What  is  the  Justice  to 
certify  i  He  is  to  certify  so  much  as  is  material  to  prove 
the  felony,  and  there  can  be  no  occasion  for  any  addilnmil 
evidence,  for  it  is  put  alternatively  in  s»  5.  of  the  statute, 
which  gives  directions  to  the  Coroner  what  be  shall  do  in 
certain  cases.  The  Coroner  by  that  section,  is  tp  put  in 
writing,  "  the  effect  of  the  evidence,  given  to  the  Jury,  be- 
fore him,  being  material ;"  aud  Lord  Ilakf  in  his  Pj  C. 
b.  2.  c.  8.  p.  61,  points  out  the  difference  betw^een  the 
examination  to  be  taken  by  the  Coroner  and  that  by  the 
Justice.  He  says,  that  by  1  &  S  P.  ^  JIf .  c.  IS,  ''  The 
Justices  of  the  Peace  are  to  put  into  writing  the  inform- 
ations against  the  felon  of  the  fact  and  circumstances 
thereof,  or  so  much  thereof  as  shall  be  material  to  prove 
the  felony  \  but  the  Coroner  is  to  put  into  writing,  the  effect 
of  the  evidence  given  to  the  Jury  before  him^  being  material, 
without  saying  so  much  as  is  material  to  prove  the  felony, 
but  the  whole  evidence  given,  whether  to  prove  or  disprove 
the  felony."  In  cap.  22.  p.  157,  the  same  learned  writer 
again  remarks  upon  the  difference  between  the  Coroner's 
Inquest  aud  the  Grand  Jury.  The  Coroner  is  to  hear  both 
sides,  and  receive  evidence  from  every  quarter,  but  the 
Magistrates  are  not  to  do  so,  for  he  says,  ''^  The  Coroner's 
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Inquest  may,  and  must  hear  evidence  of  all  hands^  if  it  lie        1822. 
offered  to  them,  and  that  upon  oath,  because  it  is  not  so      ^^^'^^"^ 
much  an  accusation  or  an  indictment  as  an  inquisition  or  «. 

inquest  of  ofBce  quomodo  J,  S,  ad  mortem  suam  devenit,   Coleridob. 
tbeugh  it  be  also  true  that  the  offender  may  be  arraigned 
upon  that  presentment.      But  the   grand  inquest   before    ' 
Justices  of  the  Peace,  gaol  delivery,  or  oyer  and  terminer, 
ought  only  to  hear  the  evidence  for  the  king,  and  in  cafe 
there  be  probable  evidence,  they  ought  to  find  the  bill,  be*- 
cause  it  is  only  an  accusation,  and  the  party  is  to  be  put 
upon  his  trial  afterwards.*'    Could  an  attorney  at  that  time 
have  claimed  admission  to  the  Justice's  room  as  a  matter  of 
right,  upon  the  examination  of  a  person  accused  of  a  crime? 
In  the  first  place,  at  that  time,  there  was  no  process  to 
brii^  the  witnesses  before  the  Magistrate  who  could  speak 
on  behalf  of  the    prisoner,    because   the  examination  was 
confined  to  such  as  were  witnesses  for  the  Crown,  and  even 
then  the  Justices  were  not  bound  to  go  through  the  whole 
examination,  inasmuch  as  they  were  only  required  to  take  as 
much  evidence  as  they  should  think  material  to  prove  the 
felony,  and  certify  the  same  to  the  Justices  of  oyer  and  ter- 
miner.    If  the  prisoner  had  brought  witnesses  before  the 
Magistrates  at  that  time,  to  prove  his  innocence,  it  seems 
exceedingly  doubtful  whether  the  Magistrate  could    have 
BM^om  them,  and  if  he  could  have  done  so,  it  seems  still 
more  doubtful,  whether  he  could  have  received  their  evi- 
dence;   and  supposing  he  bad  certified  the  whole  of  the 
evidence  for  the  prisoner,  it  would  be  no  use  to  him  after^ 
wards  upon  his  trial.     It  would  result  from  this  examination 
upon  oath  before  Magistrates,  that  if  the  witnesses  for  the 
prosecution  afterwards  died  or  were  unable  to  appear  at  the 
trial,  their  depositions  would  probably  be  used  as  evidence. 
That  consequence,  however,  would  not  follow  in  the  case 
of  witnesses  for  the  prisoner,  whose  evidence  could  not  be 
received  upon  oath,    and  they  must  have  been  produced 
again  in  order  to  state  the  facts  within  their  knowledge  at 
the  trial.     If  an  attorney  could  not  at   that  time  have 
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18824  cklmed  the  right  of  being  admitted  to  aasiat  a  prisoner 
^^^^'^^^  during  his  examination^  what  authority  is  there  for  saying 
^^  that  the  right  has  been  since  acquired  i  Certainly  no  statute 
CaLBRiD^s.  1^^  ij3g  given  it,  nor  has  any  legal  decision  recognised 
it,  incidentally.  Had  any  such  right  ever  been  sup- 
posed to  exist,  it  seems  extraor4inary  that  the  attention 
of  the  legislature  should  never  have  been  called  to  the 
subject,  if  it  were  thought  necessary  that  his  presence 
should  be  allowed.  Several  statutes  have  since  passed  re* 
specting  prisoners  charged  with  offences  before  Magistrates, 
and  such  a  right  has  never  been  in  the  remotest  degree  recog- 
nized. The  statute  3 1  Eliz.  c.  4,  an  act  against  the  embezzling 
of  armour,  recognizes  the  right  of  a  prisoner  charged  with  an 
offence  under  diat  act,  to  make  such  lawful  proof  as  he  can  by 
lawful  witness  or  otherwise  for  his  discharge  and  defence; 
but  that  clearly  means  the  defence  of  the  party  upon  his 
trial.  Then  follows  the  4  Jac.  I.e.  1,  which  relates  to  the 
trial  of  felonies  committed  by  Engluhmtn  in  Scotland. 
Both  these  statutes  are  commented  upon  by  Lord  Coke, 
in  his  Sd  Insi.  c.  fi2,  p.  79 ;  uid  though  the  latter  statute 
speaks  of  witnesses  to  be  examined  on  oath  for  the 
better  clearing  and  justification  of  the  party  accused,  this 
clearly  means  to  refer  to  his  trial  before  the  Jury.  Then 
the  statute  1  Anne,  stat.  £.  c.  9,  introduces  a  general  pro- 
vision for  allowiag  the  witnesses,  on  behalf  of  the  prisoner, 
to  give  their  evidence  upon  oath ;  but  that  statute  speaks 
expressly  of  witnesses  sworn  upon  the  trial  of  the  party. 
It  seems,  therefore,  to  be  extraordinary  that  the  attention 
of  the  legislature  having  been  so  often  drawn  to  the  situa- 
tion and  circumstances  of  a  prisoner,  under  accusation  be- 
fore Justices  of  Peace,  and  so  many  commentators  having 
remarked  upon  these  statutes,  not  a  word  is  to  be  found 
respecting  the  right  which  is  now  claimed  by  the  plaintiff. 
If,  therefore,  it  be  correctly  assumed  tliat  the  examination 
of  a  prisoner  before  Justices  of  Peace  is  only  an  examina- 
tion preparatory  to  trial,  it  then  becomes  a  fit  matter  of 
inquiry  as  to  what  is  the  nature  of  the  proceedings  before 
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the  Grand  Jury,  to  whiph  the  examination  before  a  Magis-  1922. 
trate  Is  exceedingly  analogous.  Is  there  any  such  examina-  Vi^v^i/ 
tion  as  that  contended  for'  in  this  case,  before  the  Grand  ^^* 
Jury  ?  Is  the  prisoner,  then  charged  by  indictment,  allowed  Coibrido». 
counsel  or  attorney  to  discuss  the  question  of  his  guilt  or 
innocence  ?  Is  he  allowed  to  examine  witnesses  on  his  be- 
half to  prove  his  innocence  ?  Certainly  not.  The  invari- 
able practice  from  the  earliest  time  is  directly  the  contrary. 
In  the  absence,  therefore,  of  any  authorities  upon  the  sub- 
ject, it  is  a  fair  ground  of  reasoning  from  analogy  to  the 
proceedings  before  a  Grand  Jury,  that  no  such  right  ever 
existed,  or  was  conceived  to  be  compatible  with  the  due 
administration  of  justice.  The  case  of  the  Grand  Jury  is 
precisely  analogous  to  this,  and  in  that  none  of  these  privi- 
leges are  allowed.  If  this  be  so,  upon  principle,  what  is 
to  distinguish  the  one  case  from  the  other,  and  what  suffi- 
cient reason  can  be  urged  why  the  same  privil^e  should 
not  be  allowed  in  both  ?  It  is  a  hardship,  or  not  a  hard- 
ship, diat  the  prisoner,  when  under  examination  before  a 
Justice,  should  not  be  allowed  the  assistance  of  an  attorney. 
What  is  the  magistrate  to  do?  The  law  says,  that  the 
magistrate  is  to  act  at  his  own  discretion,  and  he  is  not  to 
discharge  the  prisoner  except  where  the  accusation  is  totally 
groundless.  —  \^Best,3.  And  even  where  there  was  no 
ground  for  charging  him,  it  was  formerly  doubted  whether 
the  Justice  ought  not  to  take  bail. — Bayley,  J.  The  pri- 
soner, it  may  be  said,  has  a  right  to  cross  examine  the 
witnesses  brought  against  him. — Abbott^  C.  J.  But  then 
perhaps  he  wants  prompting.] — ^The  magistrate  holds  an 
equal  hand,  and  examines  into  the  nature  of  the  accusa- 
tion brought  against  the  prisoner,  sifts  it  to  the  bottom, 
and  endeavours  to  ascertain  whether  there  is  sufficient 
ground  for  a  commitment.  In  this  he  acts  upon  a  sound 
discretion,  and  according  to  the  best  of  his  judgment.  He 
is  to  judge  what  is,  and  what  is  not  a  probable  cause  for 
commitment.    The  magistrate  must  be  presumed  to  know 
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his  duty,  and  even  in  a  case  where  the  charge  is  doubtful 
he  will  adopt  the  same  course,  and  it  will  be  for  him  after- 
wards to  answer  for  his  conduct  if  he  acts  improperly. 
The  magistrate  knows  that  he  acts  at  his  peril.  Supposing 
it  to  be  established,  that  the  magistrate  proceeds  merely 
upon  a  prima  facie  case,  and  that  the  fact  of  the  commit- 
ment of  the  prisoner  produces  a  prejudice  against  hiui  on 
his  trial,  it  will  be  for  those  who  contend  that  they  have 
a  right  to  this  privilege,  to  shew  that  some  more  substan- 
tial advantage  will  be  gained  6u  the  other  side.  But  this 
case  must  be  argued  on  a  still  broader  ground,  in  order  to 
entitle  the  plaintiff  on  this  record  to  judgment.  He  must 
contend  not  merely  that  the  magistrates  have  a  discretion 
whether  they  will  or  will  not  admit  au  attorney  to  act  on 
behalf  of  a  prisoner,  under  examination  before  them,  but 
he  must  insist  that  they  are  bound  to  admit  his  presence,  as 
matter  of  right,  or  else  they  subject  themselves  to  an  action. 
Now  on  which  side  would  the  convenience  or  inconvenience 
be  felt  by  allowing  this  privilege  ?  In  what  state  would  the 
police  of  this  country  be,  if  this  were  law  i  It  is  not 
necessary  to  assume  that  an  attorney  would  appear  before 
a  magistrate  for  any  improper  purpose ;  but  if  an  attorney 
is  entitled  to  appear  in  the  justice-room  on  behalf  of  a  pri- 
soner, the  same  privilege  must  be  extended  to  all  other 
persons  who  profess  any  skill  in  or  knowledge  of  the  law, 
and  assume  the  right  of  assisting  the  prisoner  in  his  defence. 
The  magistrate  cannot  know  who  is  or  who  is  not  an  ad- 
mitted sworn  attorney.  He  must  therefore  be  bound  to 
throw  the  door  of  the  justice-room  open  to  every  person 
who  chooses  to  call  himself  au  attorney,  and  he  is  not  com- 
petent to  judge  of  his  claim  to  the  title.  Then  it  follows 
as  a  consequence,  that  the  justice-room  mast  be  considered 
as  a  Court  of  Justice,  open  to  all  the  public.  What  then 
would  be  the  effect  if  the  right  were  conceded  to  that  ex- 
tent? And  yet  the  plaintiff  must  carry  the  argument  to 
that  extent,  and  must  convince  the  Court  tliat  the  right  is 
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coalmen  to  all  persons  before  he  can  be  entitled  te  judg*-  1822. 
ment*  In  order  to  try  the  consequences  which  might 
result  from  such  a  privil^e^  let  the  case  be  put  of  a 
desperate  gang  of  poachers^  one  of  whom  only  is  taken  CoiBaiDci, 
into  custody,  and  brought  before  the  magistrate,  the  ends 
of  public  justice  might  be  totally  defeated  by  allowing  the 
presence  of  a  stranger  during  the  examination  of  the  pri« 
6oner.  The  attorney  or  any  other  person  who  assumes  that 
character,  by  being  allowed  to  hear  all  the  evidence,  might 
be  able  to  put  it  out  of  the  power  of  the  Justices  to  arrest 
the  other  offenders.  Suppose  another  case,  certainly  of 
not  frequent  occurrence,  but  in  the  investigation  of  which 
the  greatest  secrecy  might  be  required  in  order  to  attain  the 
ends  of  public  justice,  namely,  the  case  of  high  treason. 
One  of  the  conspirators  may  be  in  custody,  and  it  may  be 
of  the  utmost  importance  that  a  secret  examination  of  that 
person  should  take  place ;  but  this  would  be  utterly  de- 
feated if  the  magistrates  are  bound  to  admit  every  person 
styling  himself  the  legal  adviser  of  the  prisoner,  and  claim* 
ing  to  be  admitted  in  that  character.  Where  then  is  the 
hardship  9f  denying  this  privilege?  The  only  hardship  is 
that  which  necessarily  results  from  the  imperfection  of 
human  laws;  to  which,  under  all  circumstances,  the  sub- 
jects of  the  kingdom  must  make  up  their  minds  to  submit. 
It  must  be  assumed  that  in  nine  cases  out  of  ten  the  pri- 
soners brought  before  magistrates  are  justly  suspected  of 
the  crime  imputed  to  them — a  suspicion  arising  either  from 
their  indiscretion,  or  their  unequivocal  acts,  which  admit  of 
no  doubt.  It  rarely  happens  that  a  perfectly  innocent  man 
is  placed  in  such  a  situation.  In  all  human  probability  he 
has  been  guilty  of  some  indiscretion  which  subjects  him  to 
suspicion;  but  the  magistrate,  in  the  honest  dischaige  of 
his  duty,  will  investigate  the  case,  and,  if  he  sees  no  pre- 
tence for  the  accusation,  he  will  discharge  the  prisoner,  or 
he  will  commit  him,  taking  upon  himself  all  the  responsi- 
bilities of  the  act.    But  is  the  prisoner  the  only  person 
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IMS*  who  is  to  be  considered  in  these  cases ;  and  is  the  magis- 
trate, in  the  proper  discharge  of  his  duty,  entitled  to  no 
protection  ?  Hie  magistracy  of  thb  country  are  surely  en- 
CeuKiDGS.  titled  to  some  consideration.  They  come  forward  to  do 
their  duty  in  an  arduous  and  responsible  situation,  unpaid 
and  unpurchased ;  they  gratuitously  devote  a  great  deal  of 
their  time  to  the  service  of  the  public ;  the  criminal  law  of 
the  country  has  become  extremely  intricate;  and  if  they 
are  to  be  perpetually  exposed  to  captious  actions  for  every 
mistake  they  make,  the  consequence  will  be  to  drive  out 
of  the  commission  of  the  peace  those  very  persons  whom 
it  is  most  desirable  for  all  parties  should  discharge  the  du- 
ties and  office  of  a  magistrate,  namely,  the  country  gentle- 
men, possessing  character,  fortune,  and  property  in  the 
kingdom.  On  these  grounds  it  is  safest  to  deny  this  as  a 
matter  of  right,  and  leave  it  to  the  magistrates  themselves 
to  say  in  what  cases  they  will  permit  the  presence  of  an 
attorney,  or -other  professional  person,  during  their  pro- 
ceedings* 

Denman,  C.  S.,  in  support  of  the  replication.  By  the  law 
of  the  land  a  person,  under  accusation  for  a  crime  before 
Justices  of  the  peace,  has  a  right  to  have  the  assistance  of 
an  attorney  to  give  him  counsel  and  advice,  with  a  view  to 
his  defence.  ^Abbott,  C.  J.  Inform  us  what  is  an  attorney. 
What  part  of  the  character  and  office  of  an  attorney  relates 
to  the  subject  now  under  consideration  i  First  define  to  us 
what  is  an  attorney.]  If  this  case  is  to  be  argued  upon  the 
precise  legsl  definition  of  an  attorney,  then  cadit  qusestio. 
[Abbott^  6.  J.  As  applied  to  a  Court  of  Justice,  a  person 
who  has  a  right  to  appear  for  another,  and  to  conduct  his 
business  in  his  absence,  is  what  is  properly  called  an  attor- 
ney ;  but  that  is  not  so  in  criminal  cases.]  The  ai^ument 
for  the  plaintiff  is,  that  the  prisoner  under  accusation  has 
a  right  to  have  the  assistance  of  counsel  or  attorney  during 
bia  examination.    IJbbott,  C.  J.  Then  you  must  say  that 
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tbe  plabtiff  attetids  w  counsel  or  advocate.    B^g  in  fact      ^^^^ 
an  attorney  of  this  Court  makes  no  difference  in  tbe  case. 
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If  the  argument  applies  to  him,  it  may  apply  to  any  other  ^^j^ 
person  who  is  skilled  in  the  law,  and  is  competent  to  give 
l^al  advice  and  assistance  to  the  party  accused.  It  is  not 
the  proper  business  of  an  attorney,  in  his  character  of  at- 
torney, to  attend  in  criminal  cases  before  a  magistrate. 
Any  other  person  equally  competent  to  perform  the  same 
duty  may  have  an  equal  right.]  The  case  of  an  attorney 
and  of  counsel  would  stand  on  a  different  footing  from 
that  of  other  persons;  the  former  i^  an  officer  of  this  Court, 
if  he  misbehaves  himself,  he  is  liable  to  the  summary  pro- 
cess,  and  is  subject  to  the  discretion  of  the  Court;  and 
therefore  there  is  some  security  for  his  good  behaviour, 
and  the  honest  discharge  of  his  duty.  No  such  circum- 
stances attend  the  situation  of  any  other  subject  of  the  king* 
dom.  When  the  question  shall  arise  whether  a  person  who 
is  not  an  attorney,  and  who  does  not  state  himself  to  be  a 
professional  man,  well  skilled  in  the  law  of  the  land,  may 
claim  the  right  of  assisting  an  illiterate  person  who  may 
have  the  misfortune  to  labour  under  an  unjust  accusation, 
then  it  may  be  for  the  Court  to  inquire,  upon  what  footing 
his  rights  are  to  be  considered.  But  the  case  now  under 
deliberation  is  that  of  a  party  who  is  an  officer  of  the 
Court,  who  is  admkted  to  be  a  person  capable  of  giving  that 
assistance  which  is  required  by  the  individual  accused,  his 
client,  who,  under  such  circumstances,  might  be  exposed  to 
the  utmost  oppression,  upon  the  very  principle  which  it  has 
been  found  necessary  to  argue  the  case  on  the  other  side. 
All  the  impressions  that  have  taken  place  upon  this  subject 
have  resulted  from  the  old  authorities  to  which  reference 
had  been  had,  authorities  agamst  which  any  lawyer  at  the 
bar,  at  the  present  day,  would  feel  ashamed  to  aigue.  The 
mere  statement  of  them  to  tbe  Court  is  sufficient  to  ex- 
plode them  for  ever.  The  dictum  in  Dalton^s  Justice,  upon 
which  the  whole  of  the  argument  on  the  other  side  was 
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182^.        founded,  ought  never  agab  to  be  mentioned  as  an  authoriijr 
^■^"^^^^      in  a  Court  of  Justice.    In  that  work,  p.  377,  it  is  broadly 
9,  stated,  that  the  mere  suspicion  of  felony,  though  it  shall 

CoLSRioGS.  appear  to  the  Justice  that  the  prisoner  is  not  guilty,  bhids 
him  to  commit  the  man  for  trial.  Is  such  a  doctrine  as 
that  to  be  endured  at  the  present  day  for  one  moment  in  a 
Court  of  Justice  ?  tf  it  is,  it  must  necessarily  lead  to  the 
most  enormous  inconvenience  and  injustice.  Such  autho- 
rities may  perhaps  have  given  some  colour  of  foundation 
for  those  impressions  which  have  obtained  with  respect  to 
the  power  of  magistrates,  but  which  no  state  of  the  com- 
mon law  of  this  country  ever  vested  in  a  Justice  of  the 
peace.  In  the  same  book  it  is  also  laid  down,  that  a 
person  who  makes  a  deposition,  although  he  shall  be  infa- 
mous to  the  knowledge  of  the  magistrate,  and  though  he 
be  not  a  fit  witness  to  be  heard  in  a  Court  of  Justice,  yet 
shall  the  Justice  receive  his  information  for  the  king,  and 
bind  him  over  to  give  evidence  against  the  parties  suspected ; 
so  that  the  party  accused  is  not  to  have  legal  evidence 
against  him,  but  the  Justice  is  to  receive  such  evidence  for 
the  king,  as  none  of  the  king's  courts  would  receive  in  sup- 
port of  an  accusation  against  any  of  his  subjects!  No  such 
principle  of  law  is  to  be  found  in  England,  and  until  some 
more  respectable  authority  is  quoted  for  such  a  proposition, 
the  mere  denial  of  the  existence  of  any  such  principle  is 
sufficient.  Such  questions  have  very  seldom  been  brought 
under  the  consideration  of  Courts  of  Justice,  and  almost 
every  thing  upon  it  rests  on  dicta  and  general  impressions 
as  to  the  power  of  magistrates  expounded  by  such  writers 
as  Dabon.  The  opinion  expressed  by  the  Court  in  Rex  v. 
Erimell{a)  is  not  unworthy  of  consideration;  for  in  that 
case  doctrines  which  are  now  universally  exploded,  as  being 
utterly  inconsistent  with  the  first  principles  of  justice,  even 
in  civil  as  well  as  criminal  proceedings,  were  maintained  by 

(«)3T.R.707. 


Cox 

v: 
COLKRIUGB. 


MICHAELMAS  TERM^  THIRD   GEO.  IT. 

two  of  the  most  learned  Judges  who  ever   set  upon   the         1822. 
Bench.    This  was  the  result  of  impressions  not  supported 
by  any  aiitliority ;  and  as  those  doctrines  M'ere  over-ruled  by 
Rex  V.  Bilton  with  Uarrottgaleija)  and  Rex  v.  Newtiham 
Courtney  {b),  so  the  doctrine  quoted  from  Dalton,  which 
places  every  man  in  the  country  at  the  mercy,  not  of  the 
magistrate  (for  he  is  assumed  by  this  argument  to  have  no 
discretion),  but  at  the  mercy  of  any  corrupt  and  infan.o.is  in- 
dividual who  might  think  proper  to  make  a  positive  oath  that 
a  felony  had  been  committed  by  him,  must,  when  examine^, 
share  the  same  fate.    The  two  cases  which  have  been  cited 
are  Rex  v.  The  Justices  of  Staffordshire,  and  Rex  v.  Borron. 
In  each  the  application  was  for  a  criminal  information,  fouud- 
ed  upon  a  suggestion  that  the  magistrates  were  influenced 
by  a  corrupt  motive.    In  Rex  v.  The  Justices  of  Staffordshire 
the  proceeding  before  the  magistrate  was  upon  a  conviction 
under  the  Game  Laws.     When  that  case  was  before  tliis 
Court  two   of  its  members  were   absent,  the  Lord  Chief 
Justice  and  Mr.  Justice  Holroyd.    The  case  was  not  de- 
cided upon   any  deliberate  consideration,  but  one  of  the 
learned  Judges  did  undoubtedly  lay  it  down,  that  a  party, 
upon  a  summary  conviction  before   a  magistrate   for  an 
offence  which  was  to  deprive  him  of  his  liberty,  might  be 
conducted  without  having  an  attorney  on   behalf    of  the 
defendant.     It  is  submitted,  however,   in  the  first  place, 
that  such  an  expression  of  opinion  was  perfectly  unneces- 
sary in  the  decision  of  the  question  then  immediately  before 
the  Court.    That  was  a  motion  for  a  criminal  information ; 
and  it  is  settled,    that  however  erroneous  or  illegal  the 
conduct  of  a  magistrate  may  be,  if  there  is  no  improper 
or  corrupt  motive  imputed  to  him,  the  Court  will  never 
grant  the   rule.     It  was  enough   in   the  decision  of  that 
case  for  the  Court  to  day,  ^  here  is  no  improper  motive 
imputable  to  t^e  magistrate,  and  therefore  we  will  not  grant 

(a)  I  East,  15.  (6)  Idem.  373. 
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1822.       ^^  application  ;**  But  surely  die  Court  will  pause/  when  a 
^^^/«^«^      man  is  to  suffer  penalties  upon  a  sommaiy  eonvietion  upon 
9.  the  oath  of  a  sbgle  witness,  before  they  by  it  down  as  a 

CoLBRiDOB.  general  principle,  that  the  party,  under  such  circumstances, 
has  no  right  to  the  counsel  and  assistance  of  a  legal  adviser. 
It  is  hardly  necessary  to  put  instances  in  which  such  a  prin- 
ciple might  operate  with  the  most  oppressive  hardship  and  in-* 
justice.    For  example,  suppose  a  case  under  the  late  smug- 
gling act,  57  Geo.  3.  c.  87,  which  subjects  the  offender  to 
a  penalty  of  100/.,  and  renders  him  liable  to  be  confined  in 
custody  for  five  years  in  his  Majesty's  naval  service,  and 
this  too  upon  the  adjudication  of  a  single  magistrate,  upon 
the  oath  of  a  single  witness.    Will  the  Court  lay  it  down, 
that  where  a  party  is  exposed  to  such  perOous  conse- 
quences, and  where  many  important  questions  may  possibly 
arise,  he  is  to  be  so  affected  without  the  opportunity  of 
being  heard  by  some  legal  adviser,  who  may  be  at  hand  to 
render  him  his  counsel  and  assistance  ?    Surely  the  Court 
will  pause  and  hesitate  before  they  lay  down  such  a  doc- 
trine on  the  authority  of  Rex  v.  7%e  Justicei  of  Stafford^ 
shire,  where  the  suggestion  of  the  Court  was  not  necessary 
to  the  decision  of  that  case.  The  learned  Judge  {Bayley^  J.) 
is  reported  to  have  said,  ''  that  an  attorney  has  no  right  to 
be  present  in  th^  justice  room  during  the  examination ;  his 
presence  would  only  produce  confusion  and  irregularity  in 
the  proceedings   of  the  magistrates,'^    The  same  learned 
Judge  said,  "  that  perhaps  counsel  might  have  attended, 
though  an  attorney  had  no  such  right.*^    To  that  it  may  be 
said^  Hiat  such  a  privilege  would,  in  many  cases,  be  abso- 
lutely useless ;  for  it  might  happen  that  counsel  could  not 
be  procured.     In  such  cases  the  parties  offending  are  taken 
to  the  nearest  Justice  on  the  coasts  of  the  kbgdom,  remote 
from  such  professional  assistance.    For  instance,  suppose  a 
man^harged  with  smuggling  on  the  shores  of  Lincolmhire, 
where  could  he  procure  the  aid  of  counsel  to  defend  him 
from  the  penalties  denounced  by  the  act  alluded  to  i    As 
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to  the  case  of  Bex  ▼,  Bammp  that  is-  inapplicable  to  the        1822. 
present  question.    In  that  case  the  attorney  claimed  die 
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right,  not  merely  of  calling  witnesses  to  prove  certain  facts  ^  v. 
in  support  of  a  prosecution  for  felony,  but  to  comment 
upon,  and  to  apply  the  law  to  those  facts;  and  he  called 
upon  the  Justice  to  refuse  him  this  privilege  at  his  peril, 
thereby  endeavouring  to  interfere  with  the  duties  which  the 
law  had  imposed  upon  the  Justice  himself.  Surely  that 
case  is  perfectly  distinguishable  from  the  present.  This 
is  not  a  question  relating  to  the  party  prosecuting,  but  to 
the  party  prosecuted,  and  the  privilege  now  claimed  under 
the  circumstance  of  the  particular  case,  is  one  which  must 
be  applicable  to  all  cases  of  a  similar  nature.  The  right 
contended  for  in  this  case  is,  that  every  man  under  accusa-' 
tion  before  a  Justice  of  the  Peace  is  entitled  to  counsel 
to  assist  him  in  the  cross  eiamination  of  the  witnesses  who 
are  brought  against  him,  and  of  demonstrating  to  the  ma- 
gistrate by  such  means,  that  he  ought  not,  in  the  exercise 
of  a  sound  judgment,  to  commit  an  innocent  man  for  trial, 
and  thereby  subject  him  perhaps  to  many  months  unjust  im- 
prisonment. It  seems  to  have  been  assumed  on  the  other 
side,  that  the  magistrate  has  a  right  to  exercise  the  power  of 
ezamioing  the  prisoner  himself  in  secret*  For  this  no  au- 
thority can  be  cited.  No  magistrate  has  a  right  to  teke  a 
prisoner  into  a  room  by  himself,  and  there  endeavour  to 
extract  from  him  any  facts  or  circumstances  which  may  tend 
to  hb  conviction.  Some  unquestionable  authority  must  be 
adduced  to  establish  so  extracndinary  a  proposition.  As  a 
measBie  of  police,  indeed,  the-  magistrate  would  be  justi- 
fied in  entering  into  a  private  examination  of  any  person  for 
the  sake  of  tracmg  and  finding  a  clue  upon  which  afterwards 
the  witnesses  may  be  examined  in  a  regular  way,  and  their 
depositions  taken  down  in  writing;  and  if  the  depositions 
are  to  be  taken  in  a  regular  way,  they  are  to  be  token  in 
the  presence  of  the  prisoner.  [Abbott,  C.  J.  All  previous 
inquiry  must  be  extrajudicial,  and  ouly  necessary  to  enable 
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the  Biagbtmte  to  iasue  his  varrant.]  That  is  the  distioctioo 
contended  for.  When  the  prisoner  is  brought  before  the 
magistrate!  he  has  a  right  to  see  the  witnesses  whibt  they 
are  under  examination,  and  of  hearing  their  testimony  deli>^ 
vered  from  their  lips.  After  such  examination  he  has  a 
right  to  communicate  all  that  has  passed  to  his  attorney,  or 
other  legal  adviser,  who  may  be  retained  for  his  defence, 
for  the  express  purpose  of  meeting  it  by  contradictory 
evidence.  But  it  is  also  essential  to  justice,  that  he  should 
be  enabled  to  communicate  with  his  legal  adviser  while  the 
examination  is  going  forward,  and  to  avail  himself  of  his 
assistance  in  the  hour  of  peril  and  alarm,  lest  the  agitation, 
which  an  innocent  man  may  feel  even  under  an  unfounded 
charge,  should  betray  him  into  imprudent  expressions;  and 
the  danger  of  his  fabricating  a  defence  applies  equally  as 
an  objection  to  his  own  undisputed  privilege  of  being  pre* 
sent  and  hearing  the  evidence  against  him.  Another  reason 
for  this  open  inquiry  into  the  circumstances  of  the  case  is, 
that  no  opportunity  shall  be  afforded  of  bringing  fabricated 
evidence  hereafter  against  him  in  support  of  the  charge 
when  he  is  put  upon  his  defeiKe.  The  extra  judicial  exa- 
mination which  has  brought  the  prisoner  before  the  magis- 
trate may  be  secret :  but  when  he  is  there  the  proceedings 
become  judicial.  They  are  properly  so  described,  because 
upon  the  decision  of  the  magistrate  depends  the  liberty,  perr 
haps  the  life,  and  certainly  the  character  and  reputation  of 
the  prisoner.  That  the  proceedings  of  the  magistrates  are 
judicial  seems  necessarily  to  result  from  the  (^ration  of 
the  very  statutes  to  which  reference  has  been  made  in  argur 
ment  on  the  other  side.  The  statute  of  Philip  md  Mary 
does  not  in  itself  make  the  depositions  taken  before  the 
Magistrates  evidence  upon  the  trial ;  but  from  ancient  times 
they  have  been  admitted  as  evidence.  The  principle  upon 
which  they  are  admitted,  is,  that  they  are  necessarily  taken 
in  the  presence  of  the  prisoner  himself;  he  has  the  op- 
portunity of  hearing  them,  and  the  right  of  cross-examining 
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the  wifnesises  at  the  time  they  give  their  depositions*    The        18)2. 
words  of  the  statute  of  Philip  and  Mary  imply  the  pre-*      ^'^/^ 
sence  of  the   prisoner,  before  the  Justice,  during  the  exa*  », 

mioation  of  the  witnesses ;  for  it  enacts,  "  that  when  any   Colbridob- 
prisoner  is  brought  before  him  on  a  charge  of  felony,  he 
shall  take  the  examination  of  the  prisoner/  and  the  informa* 
tion  of  those  who  bring  him,  of  the  fact  and  circumstances 
thereof,  and  he  is  to  put  the  same,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony,  into  writing.**    I1iis 
enactment  is  most  certainly  inconsistent  with  a  secret  exa^^ 
mination.    The  prisoner  is  not  to  be  induced  to  confess  his 
crime,  nor  to  be  sifted  of  facts  which  may  afterwards  be- 
come evidence  against  him.    He  is  present  for  the  express 
pur|)ose  of  cross-examination, — a  real  and  effective  cross- 
examinatioUi   such    as  a  skilful   adviser  may  conduct  or 
stiggest ;  not  such  an  ignorant  course  of  proceeding  as  may 
ensnare  and   tend  to  convict  him.     All  that  the    statute 
requires  is,    that  the  magistrate  shall   take  in  writing  the 
ilict  and  circumstances  of  the  case,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony ;  that  is,  to  prove  the 
circumstances  of  the  case,  and  to  prove  that  there  is  enough 
to  found  the  warrant  of  commitment ;  but  he  is  not  arbi- 
trarily to  follow  the  directions  of  Dalton,  and  to  commit 
the  party  for  trial,  though  he  is  perfectly  satisfied  of  his 
innocence.    The  passage  which  has  been  cited  from  Maw*' 
kins  F.  C.  e.  15.  s.  1.  assumes  thb  right  in  the  Magistrate, 
of  exercising  his  own  judgment  upon  the  case;  for  he  says, 
"  wherever  a  person  is  brought  before  a  Justice  of  Peace 
upon  an  accusation  of  treason  or  felony,  he  mast  be  either 
bailed  or  committed,  unless  it  manifestly  appear  that  no 
such  crime  was  committed,  or  that  the  cause  for  whioh  alone 
the  party  was  suspected  was  totally  groundless."    Putting 
the  present  case  upon  that  proposition,  it  must  become  a 
question  before  the  Justice,  whether  the  charge  does  or  does 
not  amount  to  a  felony.    It  may  then  become  competent 
for  the  prisoner  to  shew  that  there  is  no  just  grouud  in 
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XgftL       point  of  law  for  the  charge  of  felony,  and  Aat  there  is  no 
^"^"^^^^      caiue  of  suspecting  him  of  such  a  crime;  but  how  is  a 
^^        poor  ignorant  man,  who  b  perhapflr  subjected  to  the  mali- 
CoLERioas.    cious  charge  of  an  enemy,  to  be  able  to  avail  himself  of 
that  advantage,  unless  he  has  the  aid  of  a  legal  adviser, 
capable  of  assisting  him  in  discussing  the  question  before 
the  Justice  ?     Surely  in  such  a  case  he  is  entitled  to  the 
assistance  of  a  person  skilled  in  the  law.    JiBayley,  J.  Or 
else  you  must  have  a  magistrate  who  knows  his  duty,  and 
can  discriminate  what  is  and  what  is  not  felony.]    A  magis- 
trate, in  the  honest  dischaige  of  his  duty,  may  make  a  very 
gross  mistake  in  point  of  law.     His  duty  does  not  require 
him  to  decide  finally  upon  the  guilt  or  innocence  of  the 
party,  but  he  is  to  be  satisfied  upon  the  evidence  in  point 
of  law,  that  a  felony  has  been  committed.    For  this  pur- 
pose, he  may  require  witnesses  to  be  examined   for  the 
prisoner  as  well  as  for  the^  prosecution,  m  order  to  satisfy 
his  mind  that  the  facts  amount  to  a  felony.     In  this  veiy 
case  that  was  the  object  of  the  magistrates,  for  they  dil- 
charged  the  prisoner  for  the  purpose  of  allowing  him  an 
opportunity  of  bringmg  his  witnesses  on  a  day  specified,  in 
order  to  shew  that  no  felony  had  been  committed  by  him; 
and  then  it  was  that  the  plaintiff  on  this  record,  attended  for 
the  purpose  of  laying  the  evidence  of  those  witnesses  before 
the  magistrates.    It  is  not  necessary  in  the  present  case  to 
contend,  diat  the  plaintiff  would  have  been  at  liberty  to 
make  any  statement  by  way  of  argument  before  the  magis- 
trates, or  even  to  examme  the  witnesses,  but  it  is  contended, 
that  he  is  at  liberty  to  suggest  to  the  party  under  accusation 
what  may  be  fit  or  proper  to  be  done  in  order  to  induce  the 
magistrates  to  order  his  dischaige.     With  respect  to  the 
distinction  between  an  attorney  and  a  counsellor,  there  is  a 
case  in  Skinner,  in  which  the  distinction  is  denied.    In  that 
case  there  was  a  covenant  for  executing  such  conveyances 
and  assurances  as  the  counsel  should  advise  and  require. 
An  attorney  only  was  consulted^  and  the  Court  heldi  that 
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suflkient  to  satisfy  the  words  of  the  covenaut.  There  is  no 
magic  in  the  word  "  counsdJ*  The  attorney  is  the  only  coun-> 
sel  that  can  be  procured  in  remote  parts  of  the  country.  In 
London,  undoubtedly,  counsel  may  be  obtained  at  any  time^ 
because  they  are  on  the  spot  in  attendance  upon  the  Courts 
of  the  metropolis,  without  any  of  the  inconveniences  appre^ 
hendedy  but  that  is  not  so  in  the  country,  and,  therefore,  a 
prisoner  in  such  a  situation,  is  obliged  to  procure  the  best 
counsel  he  can,  namely,  an  attorney,  who,  from  his  knowledge 
of,  and  experience  in  the  law,  may  be  of  service  to  him  during 
his  examination.  In  the  case  alluded  to,  the  Court  drew  a 
distinction  between  an  attorney  and  other  persons  not  in  the 
profession,  for  they  said,  that  if  it  had  been  a  physician,  or  a 
clergyman,  that  would  not  do,  but  an  attorney  has  law 
enough  in  him  to  give  counsel  if  the  party  chooses  to  abide 
by  it.  The  defence  of  prisoners  at  all  the  Quarter  Sessions 
tKroughout  the  country  was,  within  these  few  years,  exclu* 
sively  confided  to  attomies ;  it  is  still  so  in  many  places* 
These  examinations  which  take  place  before  magistrates 
are  actual  evidence  against  the  prisoner  on  his  trial,  in 
case  of  the  death  of  the  witnesses,  or  their  inability  to 
travel  to  the  Assizes.  Is  it  to  be  said  then,  diat  a  pri- 
soner is  to  be  affected,  perhaps  in  his  life,  by  the  deposi- 
tions given  against  him  before  a  magistrate,  unless  he  has 
the  opportunity  of  cross  examining  the  witnesses  with  the 
aid  of  legal  advice,  when  they  give  their  depositions,  those 
depositions  bebg  afterwards  receivable  as  evidence  against 
him  in  the  cases  mentioned  ?  In  a  case  which  recently  oc- 
curred at  Leicester,  where  two  individuals  were  charged 
with  a  murder,  and  the  alleged  guilt  of  the  prisoners,  de- 
pending veiy  much  upon  the  deposition  of  the  deceased, 
the  learned  Judge  was  of  opinion  that  as  the  magistrates' 
clerk  did  not  take  the  deposition  with  perfect  accuracy, 
it  was  not  receivable  in  evidence.  iBest,  J.  I  would  not 
receive  the  examination  in  evidence,  because  it  was  not 
Cakan  in  the  words  of  the  witness.]    That  recognizes  the 
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1822.  distinction  which  is  to  be  drawn  in  these  cases,  namely,  that 
tfie  .examination  cannot  be  taken  unless  in  the  presence  of 
the  prisoner,  in  order  that  he  may  hear  what  is  said,  and 
CoLxaio^K.  have  an  opportunity  of  cross  esamining  Uie  witness. 
[Bes^/J*  In  the  case  you  allude  to,  it  was  the  declara- 
tion of  a  dying  man.]  But  the  principle  would  be  just 
the  same.  It  has  been  doubted  by  a  very  learned  Judge 
{Chambre,  J.)  whether  the  mere  reading  over  the  de- 
positions which  have  been .  taken,  to  a  prisoner  when  they 
were  not  taken  in  his  presence,  would  be  sOfficient.  That 
doubt,  however,  has  been  removed  by  the  decision  of  a 
leading  case^  and  it  has  been  held,  that  the  reading  over  the 
depositions  to  the  prisoner  is  equivalent  to  an  examination  in 
his  presence.  [Bayley,  J.  The  witnesses  being  present  at 
the  time,  so  that  if  the  prisoner  wished  to  put  any  ques- 
tion upon  the  examinations^  he  might  have  an  oppor- 
tunity of  cross-examination.]  But  suppose  the  prisoner 
charged^  has  not  the  human  voice, — ^is  deaf  and  dumb, 
or  suppose  the  case  of  a  foreigner,  who  is  utterly  ignorant 
of  the  English  language,  or  suppose,  as  in  this  very 
case  (for  the  demurrer  has  admitted  it),  this  man  is  so 
ignorant  and  illiterate,  as  to  be  unable  to  protect  himself 
from  the  consequences  of  the  accusation,  and  cannot  avail 
himself  of  the  opportunity  of  cross-examination,  of  what 
advantage  would  the  privilege  be  to  him  without  legal  ad- 
vice? [Bayley^J.  He  may  suggest  any  question  he  may 
think  proper  to  the  magistrate,  who  will  put  it  for  him.] 
It  is  to  guard  the  prisoner  against  the  consequences  of  his 
own  ignorance,  that  legal  advice  in  such  a  situation  becomes 
necessary.  When  he  is  attended  by  an  attorney,  the  latter 
receives  his  confidential  communications  as  to  the  real  state 
of  the  facts,  and  the  attorney  deals  with  those  facts  accord- 
ing to  the  principles  of  law ;  and  if  in  his  judgment  and 
experience,  he  thinks  the  prisoner  ought  to  remain  silent,  and 
reserve  his  defence  until  the  day  of  trial,  he  will  so  advise 
him.    [Bayley,  J.  I  have  no  doubt  that  a  prisoner  against 
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wrhom  a  charge  is  brought,  may  suggest  to  the  magistrate  18*22. 
any  question  in  .the  cross-examination  of  the  witnesses,  ^'^^^'^^ 
which  he  thinks  will  be  of  benefit  to  him.]  Siich  a  pri-  ^^* 
vilege,  perhaps,  might  operate  in  the  case  of  an  ignorant  Coleridge. 
and  illiterate  man^  to  his  prejudice.  The  argument  urged 
to  the  Court  is,  that  the  prisoner  is  entitled  to  have  his 
attorney  in  attendance  upon  him,  in  order  that  he  may  have 
the  benefit  of  his  counsel  and  advice  as  to  the  course  proper 
to  pursue.  An  illiterate  man,  unprotected  by  legal  assist- 
ance, may  imprudently  suggest  a  question  to  the  magistrate, 
which  may  turn  the  balance  against  him,  and  the  prejudice 
resulling  irom  faiar  indiscretion,  may  strongly  operate  to  his 
disadvantage  when  he  comes  to  the  trial.  In  the  very  be- 
ginning of  a  prosecution  agabst  a  prisoner,  there  seems  no 
good  reason  why  he  should  not  have  the  same  protection 
which  the  law  allows  him  on  his  trial.  In  a  Court  of ' 
-Justice,  the  prisoner  has  an  undoubted  right  to  have  the 
assistance  of  counsel  and  attorney  in  conducting  his  defence, 
llie  utmost  skill  and  ingenuity  may  be  necessary  to  demon- 
strate innocence,  and  rebut  a  false  charge;  and  if  he  be  an 
innocent  man,  he  ought,  \n  limine,  to  have  the  same  sort  of 
assistance,  in  order  to  avert  that  unmerited  punishment  to 
which,  perhaps,  the  injudicious  and  erroneous  commitment 
of  the  magistrate  may  subject  him.  It  has  been  assumed, 
that  the  case  of  the  Coroner  is  distinguishable  from  that  of 
the  magistrate,  but  that  is  not  so.  The  duties  of  each  are 
in  principle  the  same.  The  duty  of  the  Coroner  is  to  en- 
quire whether  A.  B.  or  C.  or  any  body,  has  been  guilty  of 
a  particular  offence  against  a  particular  individual.  On  such 
an  inquisition  there  seems  to  be  no  doubt  that  counsel  might 
attend  on  behalf  of  the  party  likely  to  be  affected  by  the 
proceedings.  The  Coroner's  is  an  inquest  of  office,  and  if 
coufisel  may  attend  before  the  inquisition,  there  is  no  good 
reason  why  the  same  privilege  should  not  be  extended  to  a 
case  before  magistrates.  [Bayley,  J.  The  Coroners' In- 
quest is  in  the  nature  of  a  Grand  Jury ;  it  is  impanneled  for 
the  specific  purpose  of  ascertaining  the  partictdar  cause  of 
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1828.        the  death  of  the  deceased,  and  this  is  to  be  done  on  view  of 
^^^^''^^      the  body.    Best,  J.  The  Coroners'  Inquest  makes  a  present- 
^"         ment  upon  which  the  Justices  of  gaol  delivery  will  after- 
CoLKRiDoi.    ivards  act  judicially.    The  inquisition  is  equivalent  to  the 
finding  of  a  Grand  Jury.]    In  the  case  where  the  deceased 
is  supposed  to  be  felo  de  se,  there  can  be  no  doubt  that  the 
representatives  of  the  deceased  may  attend  by  counsel,  in 
order  to  avert  the  consequences  of  such  a  finding  by  the 
inquest.    If  counsel  then  have  a  right  to  attend  before  die 
Coroner  on  behalf  of  persons  remotely  interested,  A  fortiori 
he  has  a  right  to  attend  before  the  magistrates  for  the  pro- 
tection of  the  party  brought  into  jeopardy  by  the  accusa- 
tion. 

Adolphus,  amicus  curise,  referred  to  BarckeU  case  (a),  as 
an  authority  to  shew,  that  die  Coroner  is  to  hear  the  evi- 
dence on  both  sides  on  an  inquisition  st^er  frisum  corporii. 
He  mentioned,  that  on  a  recent  occasion  (jb)  he  had  looked 
into  the  authorities,  as  to  the  right  of  counsel  to  attend 
before  a  Coroner's  inquest,  and  that  he  had  in  fact  himself 
attended  several  successive  days  as  Counsel  upon  the  in- 
quisition alluded  to. 

Denman,  C.  S» — ^In  order  to  support  tho.  argument  on 
the  other  side,  it  was  found  necessary  to  resort  to  old  dicta 
of  doubtful  authority  in  order  to  support  an  argument, 
which  is  in  opposition  to  every  sound  principle  of  justice, 
good  sense,  and  humanity.  In  no  book  of  authority  can 
any  thing  be  found  which  militates  against  the  privilege  now 
claimed.  It  has  been  the  general  practice  on  almost  all 
occasions,  at  least  tacidy,  to  acquiesce  in  the  right  of  a 
counsel  or  attorney  to  attend  the  examinaUon  of  a  prisoner 
before  magistrates.  Before  the  Coroner,  the  right  un- 
doubtedly exists,  and  it  would  be  contrary  to  the  spirit  of 

(a)  S  Sid.  90.  life  on  the  occaiion  of  Queen  Cwro* 

(b)  Inquest  upon  the  body  of  a      1Mb  funeral  in  X8I1. 
person  named  Humy,  who  lost  hb 
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justice  if  it  were  denied.     Amongst  other  diities  of  the        1822. 
Coroner's  Inquest,  they  are  to  find  whether  the  party  sup-      ^*•^/*^ 
posed  to  have  caused  the  death  of  the  deceased,  has  or  has  ^f 

not  fled ;  and  that  question  b  always  put  to  the  jury,  and  C<^t>Rio«'* 
if  the  Coroner  did  not  do  so,  lie  would  be  finable.  Upon 
an  issue  of  that  kind,  therefore,  there  can  be  no  doubt 
that  counsel  would  have  a  right  to  attend  on  behalf  of  the 
party,  [Bayley,  J.  This  distinction  is  to  be  taken  in  the 
case  of  the  Coroner's  inquisition ;  if  the  inquest  is  travers- 
able, then  there  appears  to  be  no  right  to  have  counsel, 
but  if  it  is  conclusive,  the  party  has  a  right,  before  he  is 
concluded,  to  have  his  counsel  attending  on  his  behalf.] 
Then  the  same  principle  would  apply  to  proceedings  before 
Justices,  under  penal  statutes,  which  are  conclusive,  where 
no  appeal  to  the  Sessions  is  given ;  but  in  the  <;ase  of 
Rex  V.  The  Justices  of  Staffordshire,  it  was  distinctly  laid 
down,  that  even  in  proceedings  under  penal  statutes,  an 
attorney  has  no  right  to  be  present  in  the  justice  room. 
[Bayley,  J.  That  case  is  not  to  be  considered  i^  the 
solemn  decision  of  the  Court.  The  opinion  there  ex- 
pressed, upon  this  point,  was  merely  the  obiter  dictum  of 
a  single  Judge,  to  which  I  pay  no  respect.  Abbott ,  C.  J. 
An  observation  thrown  out  by  a  Judge  merely  in  the  course 
of  argument,  is  not  to  be  considered  as  conclusive  of  the 
case,  and  ought  not  to  be  urged  as  a  solemn  decision.]  But 
it  is  on  that  dictum  that  the  defendants  argument  depends^ 
[Bestj  J.  When  a  man  is  put  upon  his  trial,  the  practice 
is  first  to  inquire  whether  the  prisoner  be  guilty  or  not 
guilty,  and  then  if  he  be  found  guilty,  to  inquire  whetlier 
he  had  fled.  Abbott,  C.  J.  That  was  always  done^  upon 
the  first  arraignment  before  the  Jury.  The  clerk  of  ar* 
ndgns  first  chained  die  Jury  to  inquire  whether  the  pri- 
soner was  guilty  or  not  guilty;  and  second*  whether  he 
had  fled.  Bayley,  J.  That  was'  the  invariable  practice  on 
the  Western  Circuit,  and  used  to  be  such  on  the  Midland 
Circuit.]    The  nature  of  the  proceedings  in  this  particular 
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16S2.  case  diews,  that  there  was  to  be  an  beariiqt  judkially 
^-''^/**^  before  the'  magistrates.  They  w^rc  to  decide  whether  or 
^^^  not  the  case  amounted  to  a  felooy,  and  for  that  purpose 
Coleridge,  they  required  witnesses  to  be  examined  on  both  sides.  It  is 
said  to  have  been  doubtfuV^h^ther,  before  the  statute  of 
-rfitwe,  c.  9,  any  witness  for  the  prisoner,  even  upon  his 
trial,  could  be  examined,  thovgfa  Lord  Coke  (a)  did  not 
entertain  any.  In  consequence  however  of  early  impres- 
sions, an  act  of  parliament  was  deemed  necessary,  to  enable 
the  prisoner  to  have  witnesses  sworn  in  his  behalf,  even  in  a 
case  of  life  and  death.  In  this  particular  case  the  party  is 
brought  before  the  Justices  on  a  chaige  of  felony,  and  the 
magistrates  themselves  appoint  a  day  on  which  he  is  to  ap- 
pear with  his  witnesses  to  prove  his  innocence.  The  time  U 
prefixed  for  that  purpose  ;  and  the  question  is,  whether  the 
witnesses  are  to  attend  under  circumstances  which  might 
make  their  exammation  completely  unavailing.  [Abboii, 
C  J.  In  this  case  it  does  not  appear  from  the  pleadings, 
'  that  the  plaintiff  was  to  be  present  for  the  purpose  of 
cross  examining  the  witnesses  for  the  prosecution,  bnt  to 
conduct  the  examination  of  the  prisoner's  witnesses.]  He 
was  to  do  both ;  for  the  plaiyitiff 's  replication  says,  **  that 
he  was  retained  by  the  prisoner  to  assist  him  with  his  coun- 
sel, skill,  suggestions,  and  advice,  in  making  nis  the  said 
George  Browns  defence  before  the  said  defendants  as  stidi 
Justices."  This  imports  that  the  plaintiff  was  not  merely 
to  assist  in  cross  examining  the  prosecutor's  witnesses,  but 
also  in  examining  such  witnesses  as  would  prove  the  pri* 
soner's  entire  innocence.  It  does  not  appear  tbat  the  pio- 
secutor  was  to  attend.  [Jbbott^  C.  J.  There,  asight  hanre 
been  some  examination  of  the  prosecutor's  witnesses  before 
the  warrant  was  granled.  Bayley,  J.  What  power  has  the 
mngistrate  to  examine  the  prisoner's  witnesseis  oo  oath?] 
There  seems  to  be  no  doubt  that  he  has  such  a  power. 
[Hayle^  J.  If  he  had  such  a  power  before  the  statute 
^f  Anne,  then  there  would  be  this  anomaly — the  um^b* 
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Crat^.  might  examine  the  witnesses  for  the  prisoner  on  oath, 
but  when  the   prisoner  came  to  take  his  trial,  they  could 
not  be  examined  on  oath.    There  is  no  provision  in  the 
statute  of  J  fine  which  says  any  thii^  as  to  the  ezamina- 
ticHi  of  the  pri3oner*s  witnesses  on  oath  before  the  magis- 
trates.   By  see.  3.  of  that  statute  it  is  enacted^  '^  that  from 
and  after  the  18th  February,  1702,  all  and  every  person  or 
persons  who  shall  be  produced  or  appear  as  a  witnaes  or 
witnesses,  on  the  behalf  of  the  prisoner,  upon  any  trial  for 
treason  or  felony,  before  he  or  she  be  admitted  to  depose 
or  give  any  manner  of  evidence,  shall  first  take  an  oath  to 
depose  to  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  such  manner  as  the  witnesses  for  the  queen  are 
obliged  to  do/'    This  statute  clearly  refers  only  to  the 
witnesses  called  for  the  prisoner  on  his  trial. — Abboii^C.i. 
I  think  it  will  be  found  that  the  prosecutor  and  his  wit- 
nesses only  are  to  be  examined  on  oath,  and  they  are  the 
persons  who  are  bound  over  to  give  evidence  at  the  trial. 
In  the    defendant's  plea  nothing  ie  said    about  the    ad- 
journment of  the  examination  to  a  future  day,  in  order  to 
give  the  prisoner  an  opportunity  of    producbg  his   wit- 
nesses.   Hie  plea  alleges,  "  that  the  Justices  were  assem- 
bled for  the  purpose  of  taking  the  information  upon  oath, 
touching  and  concerning  a  certain  felony,  with  which  the 
said  George  Brown  was  charged,  and  then  in  custody.** 
According  to  this,  they  were  merely  to  examine  the  wit- 
nesses which  should  be  produced  touching  the  diarge,  and 
therefore  it  is  assuming  something  to  say,  that  the  wit- 
nesses, who  were  to  be  afterwards  called,  were  essential  to 
the  priaoaer*s  defence*]    On  the  other  side  certain  statutes 
'have  been  adverted  to,  with  a  view  of  shewing  that  the 
defendants  were  justified  in  their  condact  towards  the  plain- 
tiff; but  those  statutes  (1  Rick>  3.  c.  3.  and  1  &  £  Phil  if 
M.  c;  Id.)  evidently  shew  that  die  examination  of  the  pri- 
soner must  be  public.     Supposing  then  the  magistrate 
chooses  to  institute  a  private  examination,  and  say,  ^*  I,  in 
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the  exercise  of  m j  ailtbority^  choose  this  ahould  be  ft  priimtt 
exaoiinatioii^  atid  I  woD*t  permit  you,  ihe  attorney,  to 
attend/'  could  the  attorney  be  trtated  as  a  trespasser  ia 
goiqg  bto  tlie  Ju8lice*s  room  in  the  exevcise  of  that  ri^ti 
which  prim&  facie  belongs  to  aU  parties  i  At  all  events,  if 
Ibis  right  of  private  examination  exists,  would  not  the 
plaintiff  have  been  entitled  to  notice  from  die  Justices  that 
they  were  conducting  a  private  examination  ?  Here  there 
was  no  notice  of  that  kind  given  or  stated,  and  there- 
fore the  forcible  ejection  of  the  plaintiff  could  not  be  jus* 
tified.  If  it  should  be  said,  as  sometimes  it  has  been, 
that  such  persons  have  no  right  to  obtrude  into  the 
Justice's  parlour,  to  that  it  is  answered,  that  the  Jus- 
tices are  not  bound  to  examme  the  prisoner  in  their  own 
private  parlour^  but  are  required  to  transact  the  business 
of  their  office  in  the  public  justice  room.  IMbott,  C.  J, 
It  is  very  often  convenient  diat  the  examination  of  the  pri- 
eoner  should  be  private,  and  such  a  mode  of  proceeding  is 
frequently  beneficial  to  the  prisoner  himself;  for  if  he  be 
an  innocent  man,  he  is  not  subjected  to  public  exposure  $ 
and  if  upon  such  examination  the  magistrate  finds  there  is 
no  foundation  for  the  charge,  he  is  immediately  liberated, 
without  any  taint  on  his  character.]  If  in  this  case  the 
plaintiff  had  had  notice  that  the  examination  was  to  be 
private,  then  he  would  take  the  peril  of  the  intrusion  upon 
iiimself ;  but  as  no  such  notice  was  given,  he  merely  exer- 
cises his  right  as  an  attorney,  of  entering  the  justice  room, 
which  is  primi  facie  an  open  Court*  [Abbott,  C.  J.  The 
law  would  be  the  same,  whether  the  Justice  sat  in  a  private 
room,  or  in  his  public  office.  If  the  right  claimed  by  the 
plaintiff  is  lawful,  it  is  an  universal  right.]  There  is  a  se- 
cond point  raised  upon  these  pleadings,  namely,  supposing 
the  plaintiff  had  a  right  to  be  present  to  give  bis  legal 
assistance  to  tlie  prisoner,  still,  whether  such  a  right  would 
justify  him  in  breaking  and  ,  entering  the  justice  room  to 
lusert  the  right  of  a  third  person.    It  is  difficult  to  conceive 
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how  this  can  be  said  to  be  the  right  of  a  third  person^  and 
not  of  the  attoniej  himself.    Unless  it  is  his  own  right* 
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which  he  enjoys  in  common  with  the  rest  of  the  public,  he  ^  v. 
could  not  assert  it  as  the  right  of  a  third  person.  This 
right  is  claiiped  on  a  much  broader  ground,  and  it  must  be 
claimed  at  once  as  a  public  right.  [Bayley^  J.  That  would 
make  the  magistrate's  room  a  public  Court  of  Justice,  and 
consequently  all  persons  would  have  a  right  to  enter.]  The 
proceedings  in  this  particular  case  were  not  secret.  There 
were  a  great  number  of  poor  persons  present  who  had 
nothing  to  do  with  the  proceedings  immediately  before  the 
Justices,  and  the  plaintiff  being  the  only  attorney  in  the 
room,  he  is  selected  for  dib  forcible  expulsion.  He,  there* 
fore,  had  no  other  course  to  adopt  but  to  endeavour  to 
assert  his  right,  or  acquiesce  in  the  assumed  authority  of 
the  Justices.  {Abbott,  C.  J.  If  you  put  the  case  upon  the 
ground  that  other  persons  were  there,  you  must  shew  that 
they  were  there  lawfully.]  If  an  attorney  is  retained  to 
attend  the  examination  of  a  prisoner  on  a  charge  of  murder, 
for  example,  he  is  to  make  his  way  into  the  justice  room 
in  the  best  way  he  can,  and  exercise  his  right  with  as  much 
firmness  as  is  necessary.  It  is  his  bounden  duty  to  take 
care  and  attend  to  the  instructions  of  his  client ;  and  even 
«pon  the  ground  of  the  jus  tertii  he  would  be  justified  in 
so  acting.  That  is  precisely  the  present  case;  the  plaintiff 
is  retained  on  behalf  of  a  prisoner  to  attend  his  ex^mina-i 
tion.  Acting  upon  that  retainer,  he  peaceably,  but  firmly, 
asserts  that  right.  He  does  not  commit  a  trespass  in  the 
first  instance,  but  the  trespass  is  committed  upon  him  in  the 
assertion  of  his  right  to  be  present  at  the  examination.  It 
is  not  necessary  in  the  present  case  to  contend,  that  the 
magistrates  are  bound  to  admit  ^very  body ;  but  in  answer 
to  diis  action  they  must  shew  that  they  have  a  right,  not 
merely  to  exclude  the  plaintiff,  but  every  body  else.  These 
are  the  topics  upon  which  the  pldntiff  rests  his  case,  it 
is  submitted,  under  the  stat.  1  tc  d  Phil.  4*  M.,  and  con- 
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Bidering  ihe  practice  which  has  nniformly  pitevaSed  under 
that  statute,  and,  consistently  with  tfie  first  principles  of 
^^  justice,  that  an  attorney  has  a'  right  to  be  present  at  die 
CoLiHiDGB.  examination  of  a  prisoner  chaijged  with  felony,  and  that  this 
rigl^t  belongs  to  him  in  his  professional  character,  whatever 
may  be  the  case,  where  the  party  claiming  the  right  is  an 
Ignorant,  illiterate,  and  incompetent  person. 

Coleridge,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — If  I  thought  oor  decision  in  iayor 
of  the  present  defendants  would  be  productive  of  any  in- 
convenience m  the  general  administration  of  justice,  or 
would  in  general  tend  to  the  abridgment  of  the  liberty  of 
the  subject,  which  may  be  considered  as  the  greatest  of  all 
inconveniences  in  the  administration  of  justice,  I  should 
pause  before  I  pronounced  my  judgment.  Being  perfectly 
convinced  that  such  a  decision  can  have  no  such  effect,  and 
^thinking,  on  the  contrary,  that  considering  die  matter  in  an 
enlarged  view,  it  is -more  beneficial  to  the  subject,  that  these 
examinations  should  be  conducted  without  the  presence  of 
attomies  than  with  them,  I  do  not  see  any  reason  why  I 
should  postpone  for  any  time,  the  delivering  of  that  opinion 
which  I  have  formed.  The  plaintiff  cannot  succeed  in  this 
action  unless  he  can  establish,  that  every  person  who  is 
brought  before  the  magistrates,  charged  with  felony  or  other 
crime,  (and  I  cannot  dbtinguish  between  one  and  the  other) 
has  a  right  upon  such  examination  to  have  the  presence  and 
assistance  of  some  person  who,  by  his  profession  and  edu- 
cation, maybe  skilled  in  the  law.  An  attorney  certainly* 
has  no  right  to  give  his  attendance  on  such  an  occasion,  in- 
asmuch as  it  is  not  the  proper  duty  of  an  attoniey,  as  such, 
so  to  act ;  for  it  is  merely  in  the  absence  of  the  party  that 
he  is  to  appear,  and  not  when  the  party  b  himself  personally 
present.  If  he  is  to  appear  on  the  behalf  of  the  party  in 
his  presence,  then  he  attends  as  his  counsel  and  advocate. 
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Now  if  there  be  any  such  rigbt,  one  should  have  expected        1822. 
to  find  it  recognized  in  some  book  of  authority;  hut.un*   *  ''^^'^''^^ 
dottbtedly  there  is  no  book  in  which  j^Uv'  in  »uy  way  re-  «. 

cognized.     In  practice,  Ju8t||fiih»'d|S' jm  ihany  occasions  per-   ^'•**'»«"* 
unit  the  presence  of  perspas  .learned  in  the  law.    They  do 
so  very  often,  and  ther^  are  cases  in  which  it  may  be  coo-- 
venient  for  them  so  to  do.     Where  doubts  and  difficulties 
present  themselves,  or  are  likely  to  present  themselves  in 
the  course  of  an  e»iminatioQ  of  a  prisoner,  it  may  be  fitting 
that  they  should  have  the  benefit  of  the  assistance  of  other 
persons    skilled  in  the  law;    though,    we  must    assume, 
that  the  Justices  themselves  are  by  no  means  ignorant  of  the 
law  or  unqualified  to  discharge  their  duty  \  and  whenever 
those  cases  do  occur,  I  believe  it  is  found  that  the  magis- 
trates are  not  only  willing  to  have  such  assistance,  but  are 
often  desirous  of  the  presence  of  professional  men.    It  by 
no  means  follows,  however,  as  a  consequence,  that  the  ad* 
mission  of  this  class  of  persons  to  be  present  on  some 
occasions  ^ould  confer  a  right  to  be  present  on  all ;  and 
the  case   on  the  part  of  the  plaintiff  cannot  be  sustained 
without  shewing  that  they  have  a  right  to  be  present  on  all. 
Indeed  it  is  impossible  to  djstiBguish  between  the  case  of 
one,  and  several  persons,  because  if  one  has  a  right  to  be 
present  at  the  examination  of  a  prisoner,  many  may  insist 
upon  the  same  right.    I  cannot  distinguish  between  tlie 
case  of  this  particular  individual,  and  that  of  any  other 
person.     If  the  attorney  has  a  right  to  be  present,  he  may 
obtain  such  information  as  may  tend  to  frustrate  tlie  ad- 
ministration of  justice,  by  knowing  who  the  persons  are  who 
are  likely  to  be  accused ;  for  if  but  one  only  of  several 
persons  implicated  in  the  crime  happens  to  be  in  custody, 
by  this  means  the  others  may  be  got  out  of  the  way,  and 
escape  detection.    There  would  therefore  be  great  incon- 
venience in  establishing  such  a  right  on  all  hands,  and  on 
all  occasions.     But  if  there  be  a  right  in  the  party  accused 
to  have  thi^  presence  of  some  legal  person  on  his  behalf, 
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ins.  it  teems  to  me  to  be  imposttble  to  say,  that  the  party  who 
prefers  die  prosecutioa  has  not  an  equal  right  to  have  the 
presence  and  assistance  of  some  legal  person  on  his  behalf. 
The  consequence  of  having  persons  on  each  sMe,  of  that 
description,  would^  in  many  cases,  lead  to  great  inconveni- 
ence, and  certainly  to  great  expence.  That  alone  is  a  reason 
why  it  should  not  be  allowed;  but,  in  many  cases,  it  would  be 
highly  prejudicial  to  the  prisoner  under  examinatioa,  because 
it  is  much  more  likely  Umt  the  prosecutor  should  be  able  to 
hrfe  the  presence  of  legal  advisers,  tlian  the  party  who  i» 
accused.  That  is  more  likely  to  happen  in  the  one  case  than 
in  the  other.  On  the  other  hand,  if  the  ^privilege  is  to  be 
confined  to  the  prisoner,  which,  it  is  supposed,  would  have 
an  influence  with  the  magistrate  in  his  favour,  it  seems  to 
me  that  the  magistrate  would  be  as  likely  to  commit,  or  be 
as  ready  to  discharge  the  party,  as  he  would  in  any  case 
vrtiere  he  was  allowed  to  exercise  his  own  judgment  and  dis- 
cretion. The  same  consequences  therefore,  would  be  just 
as  likely  to  follow  in  the  one  case,  as  in  the  other.  What  is 
the  nature  of  the  inquiry  at  which,  the  plaintiff  now  insists 
upon  his  right  to  be  present  i  It  is  not  a  trial ;  the  magis- 
trates are  not  assembled  in  any  thing,  which  can  be  pro- 
perly called  a  Court.  The  proceedings  on  the  part  of  the 
tnagistrates  are  merely  preliminary,  in  order  to  ascertain 
whether  there  is  sufficient  ground  to  commit  the  party  for 
trial  by  the  country.  Before  the  Grand  Jury  also  the  pro* 
oeedings  are  preliminary.  If  the  party  accused  has  a  right 
to  have  the  .assistance  of  some  person  on  his  behalf  at  the 
first  preliminary  inquiry,  it  would  be  exceedingly  unjust  to 
say,  tliat  he  has  not  an  equal  right  to  have  the  like  assist- 
ance on  tlie  second ;  and  I  find  it  very  difficult  to  distin- 
guish between  the  one  and  the  other,  in  the  consideration 
of  this  question.  Being  only  a  preliminary  investigation 
of  the  case  in  both  instances,  it  seems  to  me,  that  tliey  are 
both  to  be  governed  by  the  same  rule.  This  is  the  case  of 
a  man  who,  in  his  examination  before  Justices,  desires  to 
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lu|V6  the  presence  of  some  person  who  is  not  allowed  to  ex*  IMS. 
amine  the  witnesses  with  his  own  lips,  but  who  shall  be 
able  to  instruct  the  prisoner  how  to  do  so,  and  to  give  him 
advice  and  assistance  in  the  course  he  k  to  adopt  That  b  Cotsaioas. 
a  verjr  different  thing  from  havbg  the  presence  of  such  a 
person  on  the  trial  of  the  party  acci^sed.  It  seems  to  me^ 
that  the  acknowledgment  of  such  a  right  (and  in  th^  very 
first  instance  this  is  claimed  as  a  right)  would^  in  many  cases, 
occasion  the  greatest  possil^le  inconvenience;  the  inconve- 
niences even,  with  respect  to  personal  liberty,  would  b^ 
greater  than  those  which  now  ezbt  I  think  it  is  much 
better  and  safer  to  leave  it  to  the  discretion  of  the  Justices, 
whether,  upon  occasions  like  the  present,  a  legal  adviser, 
on  behalf  of  the  party  accused,  shall  enter  their  room  to 
hear  their  proceedings,  and  give  such  assistance  as  he  can 
to .  his  client  during  the  investigation  of  the  case.  It  is 
much  better  to  leave  it  to  the  discretion  of  the  Justices  thaa 
to  say  that  he  shall,  in  all  cases,  be  bound  to  admit  every 
person  who  introduces  himself  as  the  legal  adviser  of  the 
prisoner.  I  think  there  b  no  authority  in  favour  of  the 
right  now  claimed.  The  plaintiff  rests  his  case  upon  the 
trial  of  a  right,  and  thinking  tliat  this  will  be  the  establish* 
iiig  of  the  right  in  all  cases,  I  am  of  opinion  we  ought  not 
to  do  that  which  must  be  productive  of  so  many  iooonve- 
niences. 

Baylby,  J. — ^I  am  of  the  same  opinion.  This  is  not  a 
question  upon  a  summary  conviction,  and  not  any  question 
where  the  decision  of  the  magistrates  will  be  conclusive 
against  the  party ;  aud  whenever  a  question  of  that  kind  shall 
arise,  I  hope  I  shall  not  be  bound  conclusively  by  any  obiter 
dictum  which  may  have  fallen  from  me  in  Rex  v.  The  Justices 
of  Siaffordskire.  Whenever  that  point  shall  be  distinctly 
raised,  my  mind  will  be  open  upoh  it,  and  I  shall  be  ready 
to  hear  it  discussed  on  the  one  side  and  the  other,  and  give 
my  opinion  upon  deliberate  consideration.     Tliis  is  not  a 
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IMSL       qvestion  whedier  the  mtgistrates  are  to  eiercise  a  diaerecion, 
''^'^^^^      whether  an  attorney  ahdl  or  ahall  not  1m  admitted  into  their 
t^.'         fOMi.    The  qoeation  here  ia,  whether  the  person  against 
Co&aaiaev.    whom  the  charge  is  made,  has  a  right  to  insist  that  he  shall 
'  have  a  person  present  in  order  to  give  him  legal  advice  and 

assistance.  I  do  not  found  my  opimon  upon  any  distinction 
between  attorney  and  counsel,  but  I  form  it  upon  the  prin- 
ciple that  upon  the  examination  before  the  magistrates  on  a 
charge  of  felony,  the  party  accused  has  no  right  to  iiirist 
upon  having  the  |H«sence  of  a  legal  adviser  as  a  matter  of 
right.  My  opinion  is,  that  neither  the  prisoner  on  the  one 
hand,  nor  the  prosecutor  by  whom  the  charge  is  made,  on 
the  other,  has  any  right  to  have  a  legal  adviser  present;  and 
in  giving  this  opinion,  I  have  had  in  view  the  provisions  of 
the  statute  1  8c  2  P.  4r  Af*  c.  IS.  s.  4.  Hmt  statute  pointo 
out  in  explicit  terms  the  duties  which  the  magistrates  are 
called  upon  to  discharge.  They  are  ''  to  take  the  examina- 
tion  of  the  prisoner,  and  the  information  of  those  persons 
who  bring  him  before. them,  on  the  charge  of  felony;  and  the 
fact  and  circumstaoces  thereof,  or  as  much  thereof  as  shall 
be  material  to  prove  the  felony,  shall  be  put  in  writii^.*' 
J  am  by  no  means  satisfied  with  those  authorities  which  have 
been  relied  upon  by  the.  counsel  for  the  defendanta.  I  differ 
from  those  authorities  which  say  that  the  magistrate  has  no 
discretion,  and  that  be  b  not  to  judge  of  the  probability  of 
the  case,  and  of  the  credit  of  the  witnesses  who  are  brought 
before  him  to  support  a  charge  of  felony.  I  think  the  ma- 
gistrate has  a  right  to  exercise  bis  own  discretion  iu  auch 
cases,  and  that  he  is  bound  to  do  it,  and  he  ought  not,  as  it 
seems  to  me,  to  commit  the  party,  unless  he  thinks  there 
is  a  primji  facie  case  made  out  by  witnesses  whom  he  may 
think  entitled  to  a  reasonable  degree  of  credit.  But  when 
that  is  the  case,  it  is  his  duty  to  commit.  The  magistrate 
is  generally  a  man  of  good  education,  and  who,  to  a  certain 
degree,  possesses  legal  notions,  and  he  b  bound  to  act  im* 
partially  between  the  prosecutor  on  the  one  hand,  and  the 
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prboner  efaaiged  on  the  other.    If  the  person  charged^  k  len. 

imlly  innoceBl^  be  voukl  be  eompeteat,  bowe? er  ignormit^  v^%^«i^ 

to  suggest  to  the  magistrate  such  to|Mcs  as  he  thoagbt  wo«M  ^^^ 

be  6f  advantage  to  him,  in  order  that  the  magistrate  might  Cei.BaiB«». 


sift  the  story  to  the  bottom;  and  the  magistrate  standing 
indifferent  between  the  one  side  and  the  other^  u  the  only 
legal  adviser  which  the  ^party  has  a  right  to  insist  shall  be 
•present  at  the  time  of  the  inquiry.  There  are  many  io- 
-stanoes  in  which,  in  the  exercise  of  a  just  discretion,  die 
magistrate  would  give  to  die  party  the  privilege  of  having 
.a  professional  person  present  on  his  behalf;  but  still  I  should 
aay  that  that  was  a  privilege  only,  and  not  a  right,  and  that 
the  magistrate  is  to  exercise  his  own  discretion  upon  the 
subject.  No  person  has  a  right  to  say,  against  the  will  of 
•the  magistrate,  ''  I  shall  force  myself  upon  you ;  for  I  have 
a  right  to  conduct  the  case,  on  the  part  of  the  prisoner, 
against  whom  die  charge  is  made.''  I  think  there  is,  to  a 
certain  degree,  an  analogy  between  the  inquiry  before  the 
magistrate,  and  that  before  the  Grand  Jury.  The  Grand 
Jury  hears  a  case  ex  parte,  and  ex  parte  only,  and  diougb 
it  may  be  said  to  be  extremely  hard,  that  a  person  should  be 
deprived  of  his  liberty  merely  upon  an  inquiry  before  ma* 
gistrates,  where  he  alone  is  present  to  examine  the  witnesses 
brought  forward  agmnst  him,  and  where  he  has  not  the  ad*- 
vantage  of  legal  assistance,  yet  the  case,  when  it  is  brought 
before  the  Grand  Jury,  is,  with  respect  to  him,  still  harder, 
because  there  the. evidence  is  given  in  his  absence;  he  can 
have  no  witness  or  person  attending*  on  his  behalf  to  avert 
the  finding  of  the  ,bill  of  indictment  by  the  Grand  Jury, 
which  is  to  be  the  foundation  of  his  subsequent  trial.  There 
be  is  absolutely  defenceless,  and  has  no  opportunity  whatever 
of  being  heard  by  counsel  or  attorney.  There  is  no  autho- 
rity which  says  that  the  party  against -whom*  the  charge  is 
made  has  the  right  which  is  now  claimed,  I  believe  this  is 
the  first  instance  in  which  the  right  was  ever  claimed,  and 
when  we  look  back  to  the  statute  of  Phil.  6s  •Afv  uuder 
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1899.  wUcb  Ibe  magbtrate  now  acts,  and  ccmBidering  how  the  Urn 
^«^v<^  flood  at  Aat  period  of  tine,  at  kum  m  ftr  asrespecta  tfio 
^*  nilMgaM  addooBd  oatk  part  of  the  prisoner,  it  caonot  be 
CeftniDQi.  sitppoaedi  that  ot  that  period  the  party  had  a  right  to  hftfe 
an  attoraej  present  attending  on  his  behalf  to  examine  the 
witnesses^  Bot  it  ma;  be  considered,  that  that  is  not  a  fidr 
mode  of  patting  the  questioo,  because  at  that  time,  howcter 
beneficial  it  might  have  been  to  the  party  to  have  some  per- 
eon  present  to  cross  examine  the  witnesses  for  the  prosecu* 
lion,  and  adduce  evidence  on  his  own  behalf,  still  the  ri^ 
did  not  then  exist.  Therefore  I  shall  not  found  my  ophiion 
upon  the  circumstance,  that  at  the  period  when  the  statute 
of  PkU*  6f  M.  passed,  the  party  had  no  right  to  have 
witaesses  examined  on  his  behalf.  I  put  the  case  on  ihe 
broad  ground,  that  it  is  entirely  in  the  discretion  of  the  msh 
gistrates  whether  they  will  or  will  not  admit  any  person  be- 
sides the  witnesses  for  the  prosecution  and  the  person 
eharged,  and  it  being  matter  of  discretion  in  him,  tfie  person 
against  whom  the  charge  is  made  is  not  entitled  to  claim  as 
n^atter  of  right,  to  have  an  attorney  present. 

HoLROYO,  J. — ^I  am  of  the  same  opinion.  I  think 
the  right  claimed  in  the  present  case,  namely,  for  an  attor- 
ney of  this  Court  to  act  upon  the  retainer  of  a  person 
oharged  with  felony  before  magistrates — not  only  to  give 
Ms  advice  to  the  party  charged,  bat  to  examine  the  Wit- 
nesses adduced  on  his  behalf,  and  also  to  cross  examine  the 
witnesses  for  the  prosecution,  cannot  be  legally  supported. 
Iwean,  it  cannot  be  supported  as  a  matter  of  abstract  posi- 
tive right.  The  magistrate,  in  the  discharge  of  hi^  office^' 
appears  to  ne  tiot  to  be  acting  as  a  Judge  in  a  Court  of  Ju»- 
tiee.  Has  authority  is  to  inquire,  and  he  is  necessarily  in- 
vested by  law  with  p6wer  for  that  purpose,  and  the  hw  pre- 
sumes primft  faeie  that  the  magistrate,  vrfao  is  appointed,  is 
properly  qualified  for  the  admmistration  of  the  hw.  It  h 
to  be  presumed  prinui  facie  that  the  magistrates  will  do  their 
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duty  fiiilbfoUy  and  hooetdy,  and  if  they  do  no^  they  aw  piH  IMS. 
ittiiiaUa^  .  TbP  law  wimata^e  aMgitdrates  mith  a»d  cosfos 
upon  tbeoiy  the  paver  of  invesligaluig  aad.of  iiM|i»riMg  ^  ^.' 
whether  there  be  Mffieiaal  grouod  to  commit  the  party  %o* 
CM$ed|  ao  that  theie  shall  be  fiirther  inquiry  into  the  charge 
mad^  againet  him»  The  law  gives  the  power  to  him  to  do 
tfaa^  aod  not  to  aiqr  other  person^  whom  die  prisoner  chargedi 
tbioka  fit  to  bring  with  him  for  the  purpose  of  examining  tbe 
witnesses.  I  apprehend  the daim  which isat  present made^ 
gMa  to  the  extent  that  the  prisoner  who  is  chaiged>  migbt 
have  any  person  whom  he  supposed  skilled  in  the  law  to  act 
for  him ;  because,  though  the  person  claiming  on  this  record^ 
is  daiming  as  an  attorney  of  this  Court,  yet  the  proper  pro* 
wiace  of  an  attorney  does  not  go  to  tbe  examination  of  wit* 
nesses^  nor  to  an  interference  in  the  investigation  of  tbe  charge 
itself*  Tbe  province  of  an  attorney,  is  no  more  than  to  be 
put  in  the  place  of  the  principal ;  that  is,  to  act  for  him  in 
the  suit  in  which  bis  principal  is  engaged.  By  the  common 
law  tbe  party  was  not  entitled  to  appear  by  attorney,  unless 
bis  personal  attendance  was  dispensed  with  under  the  special 
circumstances  of  tbe  case,  and  then  it  was  by  writ  out  of 
Chancery.  Formerly  attomies  were  never  admitted  to  ap<* 
pear  for  the  party  himself  in  tbe  first  instance,  and  whenever 
tbe  defendant  or  the  plaintiff  could  appear  in  person,  he  was 
not  at  liberty  to  appear  to  or  bring  an  action  by  attoroey* 
JUord  Coftr(a).lays  this  down  broadly,  and  be  mentions  a 
case  where  an  appeal  of  mayhem  was  brought^  in  wbioh 
the  plaintiff  appeared  by  attornsyi  and  declared  against  tbe 
defendant, "  who  prayed  that  the  plamtiff  might  be  remanded, 
for  that  be  could  not  appear  by  attorney^  and  if  the  plaintiff 
appeared  not,  that  be  might  be  nonsuited ;  against  whkb  the 
connael  of  tbe  phiintiff  objected,  that  tbe  pUnliff  in  appeal 
of  n^yhem  migbt  ajqiear  by  attoniey»  for  that  it  nught  be, 
tlyit  he  was. so  weimded  as.be  could  not  appear,  and  for 
aathority.  cited  21  Htm.  7«;  to  which  answer  was  made,  bf 
(a)  s  Inst  s;  e.  p.  ai9« 


18S3.  ^  ownBel  for  tbe  dQ^mdnnl,  and  resolvfd  by  ike  whole 
^'^^^^^  Court,  dial  ihe  plaiiMsff  could  oot  appear  by  attorney ;  for 
^  the  drfandant  may  denaod  oyer  of  ibe  maioii  &c,  wkack 
eoLtRioo^  aball  be  pereoAptoiy  to  him,  beiag  a  trial  of  the  mayhem^ 
vittch'ia  a  trial  which  die  law  giveth  him/'  I  mention  dua 
merdy  for  the  pnrpoae  of  abewung,  that  the  fact  of  the  plaint- 
tiflf  bcang  an  attorney,  considered  with  reference  to  the.prop 
Yince  and  dnties  of  an  attorney,  makep  no  difference  in  tUe 
case,  80  aa  tonarrow  the  claim  of  the  party,  if  he  be  entitled 
to  have  any  person  present  assisting  bim  in  his  examination. 
The  business  of  the  attorney  is  only  to  appear  for  a  party, 
and  act  for  b*m  in  bb  absence,  and  he  is  pot  exacdy  in  the 
place  of  his  client ;  bnt  that  is  not  ao  npen  an  inquiry  wfaeie 
the  principal  is  necessarily  present,  and  in  such  &  case  the 
attorney  has  no  right  to  interfere  in  the  administration  «€ 
justice ;  which  in  that  case  is  committed  to  4he  magistraie 
only.  It  is  ao  more  his  duty  as  an  attorney  to  do  that,  than 
it  is  the  duty  of  any  other  who  may  be  supposed  to  be  sidlied 
in  the  law.  Neither  is  there  any  authority  to  be  found  in  the 
law,  nor  is  it  agreeable  to  the  practice,  as  reoeived  or  under- 
stood, thai  persons  who  are  charged  with  a  crime  have  a 
right  to  legal  advice  and  assistance,  when  the  duty  b  thrown 
upon  the  magistrate  of  inquiring  whether  there  is  suffident  in 
ike  case,  on  tlie  oadi  of  the  witnesses,  to  justify  him  in  saying 
that  there  shall  be  a  further  inquiry  into  the  charge.  This 
is  the  duty  of  the  magistrates,  and  no  one  attending  on  behalf 
of  the  prisoner,  has  a  right  to  interfere  with  that  dnty.  It  is 
very  convenient  and  very  advisable  on  many  occasions  when 
doubts  afise»  that  the  magistraie  should  have  ihe  asMtanoe^if 
a  pevB<Hi  skilled  in  the  kw,  to  give  .him  information,  if  iris 
required,  and  whenever  aoch  occasions  arise,  the  magistrate^  in 
the  aimious  dischaige  of  his  duty,  will  wquire  sudi  assistance 
in  the  first  instance^  lest  any  mistake  should  be  made  disad* 
▼aatageous  to  the  party  aocosed.  Bait  that  does  not  go  to 
establish  that  the  party  has  a  right  to  have  any  person  brought 
forward  to  assist  the.  magistrate  in  the  execution  of  hb  duty. 
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It  18  entifdj  m  natter  in  the  magistnite's  discretian ;  for  1822. 

when  a  sufficient  ground  is  established  upon  evidence  to  jus*  v^i^^^^ 

tify  the  oommitment,  the  magistrate  sends  the  matter  for  ^^^ 

further  inquiry.    I  think  die  prisoner  who  is  diarged  has  no  Coi.eridob. 
ground  as  a  matter  of  right  to  insist  that  any  person  shall 
attend  on  .his  behalf  during  the  inquiry. 

Best,  J. — I  also  am  of  the  same  opinion.  In  this  parti- 
cular case  the  party  is  brought  before  the  Justices  on  a 
charge  of  felony,  and  the  Justices  very  properly  institute  an 
inquiry  whether  there  are  sufficient  grounds  to  consmit  him 
for  trial.  It  is  asked,  in  this  case,  whether  the  party  is  not 
at  least  entitled  to  counsel  and  advice  during  his  examinap 
tion?  I  should  be  sorry  to  pronounce  that  an  no  case  should 
the  party  have  the  benefit  of  counsel ;  biit  it  is  much  better 
dbat  then  shouM  be  some  hardship  suffered  in  the  individual 
ease,  tkan  that  the  public  should  sustain  great  detriment 
by  the  recognition  of  this  as  a  general  right ;  for  I  have 
no  doubt  that  if  the  right  here  contended  for  is  conceded, 
the  public  will  sustain  eonsiderable  prejudice.  It  is  not  left 
to  the  discretion  of  the  magistrates  whether  they  will  or  will 
not  admit  the  attorney  into  their  room.  The  plaintiff  says 
be  has  a  right  to  be  present  at  the  examination  of  the  pri- 
soner. He  has  no  such  right  by  any  law  with  which  1  am  ac- 
quainted, nor  can  he  be  present  at  any  private  examination ; 
for  if  the  attorney  has  a  right  to  be  present,  there  will  be  an 
end  to  the  utility  of  such  examinations.  It  must  occur  to 
•very  body  at  all  acquainted  with  the  administration  of 
jttstioa,  ithat  private  examinations  are  often  necessary  to  tha 
ends  of  jualke.  Suppose  the  caise  which  has  been  just 
put  bf  the  defendants  eounsel  in  argument,  where  one  of  a 
gang  of  poadiem  is  taken  np;  if  the  attorney  is  to  be  pre«* 
sent  at  tba  examiaatian  of  that  individual,  he  may  cotiv^ 
such  information  to  the  other  parties  as  will  prevent  their 
appvcheurieo.  Again,  suppose  the  case  of  stolen  goods^ 
which  are  concealed,  may  not  the  attorney,  if  he  is  allowed 


1822«  to  be  present  at  the  eiaminatbn,  comamnicftte  iiiformatiott 
^"^^^""^  by  wUdi  those  goods  may  be  removed^  and  thereby  destroy 
«.'  the  evidence  which  the  finding  of  them  in  the  place  of  coa* 
CoLBRiDaa,  eeahnent,  would  afford,  in  order  to  make  oat  the  case  gainst 
the  prisoner  f  It  is  said  by  the  plaintiff's  couosd^that  aa 
the  prisoner  himself  mtisl  be  present  at  the  examtnatioii,  he 
might  make  his  communication  afterwards  to  his  attorney, 
and  thereby  effect  the  same  olyect  as  well  as  if  the  attorney 
himself  were  present  But  the  magistrate,  if  be  thinks  proper, 
may  take  care  that  no  such  communication  shall  take  place ; 
he  may  cut  off  any  intercourse  with  the  prisoner  which  is 
likely  to  mterrupt  the  investigation  of  truth  and  prevent  the 
detection  of  crime.  I  think  that  aiguments  of  convenience 
or  inconvenience,  bave  litde  to  do  with  the  present  questioQt 
We  must  decide  according  to  the  law  as  we  find  it.  If  the 
law,  as  it  stands,  is  productive  of  inconvenience,  it  is  not  for 
us  to  correct  it ;  it  is  for  the  legislature  to  ^ve  us  a  new 
rule;  M^e  are  only  to  inquire  what  the  law  is  at  present.  It 
is  insisted  that  the  inquiry  before  the  Justices  is  a  judicial 
inquiry.  ,  If  it  is,  undoubtedly  it  b  open  to  all  parties,  and 
all  persons  have  a  right  to  be  present,  and  if  properly  au* 
thorized  may  do  what  they  think  proper  in  order  to  assist  the 
magistrates  in  forming  their  judgment.  But  there  is  no 
authority  whatever  upon  which  it  is  possible  to  argue  that 
this  is  a  judicial  inquiry.  It  is  nothing  like  a  judicial  in- 
quiry, and  it  will  not  be  found  upon  an  examination  of  the 
law,  that  the  magistrate  is  finally  to  decide  upon  the  guilt  or 
innocence  of  the  party  accused ;  but  that  he  is  merely  to 
ascertain  whether  there  is  si^cieiit  ground  to  deprive  him  of. 
hm  liberty ;  whether  he  is  to  be  committed  for  trial  or  die* 
charged  altogether.  With  the  passage  referred  to  in  Dal^ 
ton's  JuUict  I  do  not  agree,  and  I  am  warranted  in  sayings 
dut  ,that  cannot  be  law  by  the  observation  quoted  from^ 
£  Hawkins'  P.  C.  c.  15.  p.  140. ;  because,  according  to  that 
passage^  the  magistrate  has  a  tight  and  ought  to  discharge  the 
prisoner,  if  it  manifestly  appears  that  no  crime  was  com* 
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tutted,  or  that  tbe  cause  for  which  ahme  the  paity  ^was  tu^-  W2% 
pected  was  totally  grouDdless.  But  io  order  to  a^certam 
whether  there  is  any  ground  for  the  charge,  the  Justices  must 
eater  ioto  ao  exaininatbn  of  the  wiloesses  on  both  sides*  Colk&idob. 
The  meanhig  of  that  is  diis ;  if  he  finds  that  the  evidence, 
on  the  part  of  the  prosecution,  establishes  nothing  like  a 
primi  facie  case,  then  it  is  his  duty  to  discharge  the  prisoner. 
That  book  supplies  us  with  very  little  information  as  to  what 
vas  the  practice  in  the  examination  by  Justices  before  the 
statute  of  ]  6i  2  P.  Sf  M.  The  only  passage  that  I  can 
find  upon  this  subject  is  in  Dahan,  c.  l65*  p.  381,  and 
I  think  this  must  be  taken  to  be  the  law.  He  says,  ''  it 
seemeth  just  and  right  that  the  Justices  of  Peace,  who  take 
information  against  a  lelon  or  person  suspected  t>f  felony 
should  take  and  certify,  as  well  such  information,  proof,  and 
evidence,  as  goeth  to  the  acquittal  or  clearing  of  the  prisoner, 
as  such  as  makes  against  the  prisoner ;  for  such  informatbn, 
evidence,  or  proof  taken,  and  the  certifying  thereof,  by  the 
Justice  of  Peace,  is  only  to  inform  the  King,  and  his  Justices 
of  gaol  delivery,  of  the  truth  of  the  matter.^  It  is  not  to 
be  taken  therefore,  that  he  is  to  decide  upon  the  matter  ju- 
dicially, but  he  is  to  take  the  informations  whether  they  go  to 
the  acquittal  or  conviction^'of  the  prisoner,  and  to  transmit 
them  to  the  Justices  of  gaol  delivery,  in  order  that  they  may 
decide  upon  the  mattery  and  that  law  is  confirmed  by  the 
statute  of  1  fo  8  P.  4r  M.  For  what  purpose  was  that 
statute  passed  ?  It  was  not  passed  to  give  the  Justices  or 
Coroners  authority  judicially  to  decide  upon  the  cases  brought 
before  them,  but  for  the  purpose  of  correcting  those  abuses 
irhich  had  grown  out  of  the  previous  statute,  I  Ric.  3.  re- 
ferred to  in  the  argument.  By  that  statute,  the  magbtrates 
were,  authorized  to  discharge  the  prisoner  upon  bail.  The 
magistrates,  it  seems,  abused  the  authority  which  that  statute 
gave  them,  and  had  discharged  persons  upon  bail  who  ought 
not  to  have  been  discharged ;  and  therefore  the  stat.  3  Hen.  7* 
c.  3.  was  passed  to  restrain  the  authority  of  the  magistrates. 

▼OL.  IX.  I 


1823*  By  the  first  mentioned  0tftt«te  every  flMgiitnite  was  vSkm^i 
^^''^''"^  to  discharge  persons  at  his  discretion,  to  be  on  bail  where  - 
^^  diey  were  only  suspected  of  felony,  whereby  many  offmdera 
CbtEKiDcs.  iigj  escaped  justice ;  and  by  the  second^  farther  provisions 
were  made  for  restraining  die  abtfses  wbidi  had  grown  op  ; 
but  it  being  found  that  the  statute  Hen.  7*  bad  not  that  effect^ 
the  1  &  2  P.4r  M.  was  passed;  not  to  give  any  judkid 
authority  to  the  Justices  to  inquire  into,  and  datermme  the 
cases  brought  before  them,  bst  to  prevent  the  abuses  which 
bad  existed  under  tfie  preceding  statutes.  By  1  8c  £  P» 
It  M.  the  Justices,  before  they  admk  the  party  to  bail,  sbnil 
take  the  examination  of  the  prisoner  and  the  information  of 
fhose  who  bring  him,  of  the  fact  and  circumstances  of  the 
felony,  and  the  same  or  as  much  as  shell  be  material  to  prove 
fhe  felony,  shall  be  put  in  writing  before  they  make  bailment* 
Why  are  they  to  take  the  eaaimnation  i  Why,  in  order  that 
k  may  be  seen  whetl^r  they  have  abused  there  aothoritf,-^ 
whether  they  ought  to  have  bailed  the  party ;  and  for  tbia 
purpose  the  examinations  are  to  be  transmitted  to  the  assizes  ^ 
and  it  being  found  convenient  that  the  Juatices  should  baae 
authority  to  take  the  examinations  in  all  cases,  the  statute 
t  8c  3  P.if  M.c.  10.  wae  passed,  which  did  that  wfaicb 
die  statute  1  8c  2  P.  4r  Jtf •  did  not  do,  namdy,  direct  the 
examinatioii  to  be  taken  in  cases  of  suspicion  of  felony  only  ) 
to  remedy  which  it  wae  enacted,  that  the  eaamiaations  ^lould 
be  taken  in  both  cases  and  transmitted  to  die  assizes.  That 
shews  most  clearly,  that  the  object  of  these  statutes,  was  not 
to  gife  the  Justices  judicial  power  to  decide  upon  the  sub* 
ject,  but  to  enable  the  Judge  at  the  assises  to  see  whether 
the  Justices  had  exercised  proper  authority  in  admkdnf  the 
party  to  bait.  That  was  the  utmost  extent  of  die  view  of 
the  legislature  in  passing  the  first  mentioned  act ;  but  that 
act  not  having  gone  far  enough,  the  second  was  passed,  so  an 
to  make  it  imperative  upon  tlie  Justices  to  take  the  examina-* 
tioHs  in  all  cases  whether  the  party  was  specifically  charged 
with  or  only  suspected  of  felony,  and  tmnsmh  the  same  t» 
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the  assizes  for  the  information  of  the  Judges ;  but  ndther  ol        iBf>2. 
Chose  statutes  made  the  examination  a  judicial  inquiry.     I 
take  it  to  be  perfectly  dear,  therefore,  that  neither  by  tlie 
coDtiDon  hWy  Dor  under  these  statutes,  does  any  such  right 
erist,  which  is  now  claimed.    If  there  be  nothing  in  the 
commoA  law  or  the  statute  law,  to  support  it,  then  the  pleas 
which  the  defendants  have  pleaded  are  an  answer  to  this  ac* 
tion.    But  it  appears  to  me,  that  there  is  nothing  in  principle 
to  support  such  a  right.     I  know  not  what  business  this 
person  has  to  come  before  the  Justices  to  cross  examine  the 
witnesses  for  the  prosecution,  and  to  offer  opposing  testimony 
on  behalf  of  the  prisoner.     I  am  of  opinion  that  he  had  no 
authority  to  do  that,  because  it  is  clear,  that  previous  to  the 
statute  1  Anne^  st.  2.  c.  9«»  to  which   reference  has-  been 
roade^  the  examination  of  opposing  testimony  for  the  pri- 
soner, could  not  have  been  received  upon  oath  even  upon  the 
trial,  and  it  would  have  been  a  most  extraordinary  diing,  that 
the  magistrates  9hou1d  receive  opposing  testimony  on  oath, 
wben  the  same  witnesses  whom  he  bad  examined  upon  oath, 
could  not  have  been  so  examined  when  the  prisoner  was  put 
upon  his  trial.    I  am  aware  that  they  might  have  been  ex* 
amined  without  oath,  but  information  given  not  upon  oath, 
would  not  be  any  evidence  on  the  part  of  the  crown,  though 
it  was  taken  before  the  Justices,  and  such  evidence  would 
avail  the  prisoner  nothing  upon  his  trial,  because  the  Justices 
ate  only  bound  to  take  so  much  of  the  evidence  on  oath  as 
is  necessary  to  prove  the  felony.     It  is  said  on  the  authority 
of  Lord  Coke,  that  opposing  witnesses  might  be  examined 
te  oath  previous  to  the  statute  1  Annt,  c.  9-     I  respect  the 
aolliority  of  Lord  Coke  as  much  as  any  man,  but  his  autho- 
rity stands  unsupported  by  any  case.     It  is  opposed  by  the 
general  practice  previous  to  the  statute  of  Anne,  and  his 
opinion  is  opposed  by  several  other  statutes,  but  particularly 
by  31  Eliz,  c.  4.  against  the  embezzling  of  armour,  and  also 
by  the  statute  of  1  &  2  P.  4r  M.     It  appears  to  me  that  thesd 
atatates  abundantly  weigh  down  the  authority  of  Lord  Coke. 

I  2 
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1623.        I  cannot  help  obaerviog,  that  though  I  do  not  agree  in  the 
law  as  laid  down  by  Dalion,  with  respect  to  the  doty  of  a 
Justice  of  the  Peace  in  committing  a  man  for  trial,  diough 
CoLBKiDeB.    he  ia  satisfied  of  his  innocence,  yet  it  is  fit  for  the  Court  to 
consider  the  state  of  the  law  at  the  time  Dalion  wrote. 
Since  his  time.  Courts  of  Justice  have  been  in  the  habit  of 
construing  the  criminal  law  of  the  country,  as  fiivourably  as 
possible  to  the  liberty  of  the  subject ;  but  I  have  no  doubt 
that  DaltorCs  was  the  law  at  that  time.    Improvements  how- 
ever, have  been  made  in  tbb  most  important  branch  of  the 
law,  and  advantages  have  been  given  to  the  subjects  of  the 
country  which  they  had  never  before  enjoyed.     Amcmgst 
others  is  the  great  advantages  arising  from  the  statute  1  Atme^ 
c.  9.9  which  gives  the  prisoner  the  benefit  of  having  his 
witnesses  examined  on  oath  upon  his  trial ;  and  the  inestim- 
able advantage  of  the  statute  of  William,  which  allows  the 
party  to  make  a  full   defence  in  cases  of  misdemeanour. 
For  these  reasons  I  am  clearly  of  opinion  that  the  claim 
which  the  plaintiff  a^mpts  to  make  is  not  made  out,  and 
that  the  defendants  are  entitled  to  judgment      This  point 
has  indeed  been  already  decided  by  Hex  v.  jBorroit.      My 
Lord  Chief  Justice  in  giving  the  judgment  of  the  Court  in 
that  case,  (which  was  well  considered  by  every  one  of  the 
Judges)  decides  this  very  question.    I  admit  undoubtedly, 
that  the  decision  of  that  case^  turned  upon  another  ground,- 
but  still  it  must  be  considered  as  an  authority  solemnly  de- 
cided.    At  the  same  time  I  do  not  feel  myself  so  bound  by 
that  case,  as  not  to  reconsider  it  if  it  should  ever  become 
necessary ;  but,  independently  of  that  case,  I  am  clearly  of 
opinion  that  this  right  is  not  made  out,  and  I  come  to  this 
conclusion,  without  reference  to  the  judgment  in  the  case 
to  which  I  have  alluded. 

Judgment  for  the  defendants. 


1822. 
FowLB,  Executor  of  Woodman,  v.  Welch.  E^'^j 

'  '  Nov.  15. 


f^OVENANT  by  the  executor  of  a  covenantee,  against  la  a  declmra- 

a  covenantor  of  an  indemnit;  bond,  s  The  declaration  set  demnity  bond, 

out  the  deed,  bearing  date  12th  September,  1812,  which  J^^J^^^^J^ 

recited,  that  by  an  indenture  of  release,  dated  28th  Sep-  »"?«/?»^«? 

t  ,.11/.  ,/      ff".  bii  hein, 

tember^  1811,  executed  with  a  lease  for  one  year  preceding  &c.and  also 

that  date,  one  Thomas  Bakewell  White  Parsons,  in  consi-  ^^^  from  uS* 

deration  of  2800/.  did  grant  and  release  to  one  Jaron  Bland-  *««»»*  »)|  ««- 

...  tumSf  wmtMf 

ford,  certain  lands,  to  hold  to  him,  his  heirs  and  assigns  elaimsy  md  dt* 

Bmmlf  Mfhut- 
for  ever,  to  certain  uBes ; — that  one  Henry  Parson*  was  §o€9€r,  Mk  mi 

seised  of  the  feersimple  and  inheritance  of  the  said  lands,  trbiclTshoiilS^' 

and  oa  thp  19th  July,  1793,  by  will  devised  them  to  his  J'/"**!]^*^ 

nephew,  John  White  Parsons,  *for  life,  with  remainder  to  commeDced.or 

his  great  nephew,  Henry  White  Parsons,  in  fee ; — that  John  ^y  penon  or 

White  Parsons  conceiving  himself  entitled  to  the  lands  in  g^g"^"y  Hgh"' 

fee,  sold  part   of  them,  and  the  other  part,  mentioned  to  title,  or  de* 

have  beei)  sold  to  Aaron  Blandford,  he  mortgaged  to  one  or  apon  the* 

JLnn  Welch  for  700/.,  to  secure  which  sum  with  interest  he  Scfaa'heir  at 

deposited  in  her  hands  an  assignment,  by  way  of  mortgage^  '*^  ^th'^'^V 

of  the  title  deeds  of  the  I^nds,  and  afterwards,  by  will,  de*  and  from  'all 

vised  the  lands  to  his  second  son,  the  said  Thomas  Bakewell  and  ex^ncet*' 

White  Parsons,  in  fee  ;-^tbat  since  the  death  of  John  White  "^l^^ti 

Parsons,  the  s^id  Henry  White  Parsons,  as  heir  at  law  of  sustain  or  be 

.  put  to,  for  or 

the  said  Henry  Parsons,  commenced  actions  of  ejectment  by  reason  or 

for  the  recovery  of  that  part  of  the  lands  sold  hy  his  father,  |!^tion»%iiit^ 

and  recovered  the  same,  but  that  no  action  had  been  com-  cl«ii»s,andde- 
'  mands,  or 

otherwise  how- 
soever  ;**  to  which  the  breaches  assigned  were,  first,  that  on,  &c.  ff.  IF.  P.  '*  nwde 
claim,  aad  demand  and  claimed  to  have  a  right  and  title  of,  Into,  and  npon  the  said 
closes,  &c.  and  entered  into  and  npon  the  same,  and  cat  down  grass,  and  felled  trees 
there  growing,  and  converted  them  to  his  own  use ;"  and,  second,  that  he  "  caused  and 
procured,  and  suflfered  and  permitted,  one  H.  J9.,  who  then  held  and  enjoyed  the  said 
closes,  to  attorn  to  him,  and  to  withhold  the  payment  of  the  rents,  issues,  and  profits  i" 
and,  third,  that "  certain  title  deeds  relating  to  the  said  closes,  Sec.  were  kept,  detained, 
and  withboldeii  by  one  A,  FT.,  at  the  instancy  and  through  the  means,  and  by  and  throngh 
the  claim  and  demand  of  T.  B,  tV,  P."  drc«i*>Held,  after  defendant  had  pleaded  over,  that 
these  breaches  were  well  assigned  oathe  covenaat  dedartd  upon. 


FOWLE 


IM  CASKS  IN  THB  EfNO'S  BBKCH, 

182d»  menced  against  the  said  Jinn  Welch,  for  the  recovery  of  the 
title  deeds  of  the  land  purchased  by  Aaron  Blandford ;  that 
on  the  ^UiJune,  1810,  Henry  White  ParMom,  by  inden- 

Witc«,  ture  of  lease  and  release,  conveyed  the  fee-simple  of  the 
lands  to  Thomas  Bakewell  White  Parsons  \ — that  Jaron 
Bfahdford  Had  previonsly  borrowed  of  W.  Woodman  (the 
plaintifTs  testator)  £000/.  to  secure  which  he  had  by  an  in* 
dentate  of  release  (the  same  in  the  commencement  of  the 
recital),  granted  the  lands  to  him^  W.  Woodman,  to  hold, 
subject  to  a  proviso  for  redemption,  whereby  Aaron  Bland- 
ford  and  the  defendant  agreed,  that  until  the  said  20002.  was 
repaid,  they  *'  would  save  harmless  and  keep  indemnified  the 
said  W^  Woodman,  his  heirs,  8cc.  and  also  the  said  closes, 
hereditaments,  and  premises,  of,  from,  and  against  all  actions, 
suits,  claims,  and  demands  whatsoever,  both  in  law  and 
equity,  which  should  or  might  be  had,  made,  commenced, 
or  prosecuted  by  any  person  or  persons  claiming  any  right, 
title,  or  demand,  in,  to,  or  upon  the  said  closes,  8cc.  as  heir 
at  law  of  the  said  Henry  Parsons,  deceased,  or  John  White 
Parsons,  Henry  White  Parsons,  Thomas  Bakewell  White 
Parsons,  or  any  oAer  descendant  of  the  said  Henry,  Par-- 
ions — of  and  from  all  costs,  charges,  and  expences  which 
the  said  W,  Woodman,  &c,  should  sustain  or  be  put  to  for 
or  by  reason  or  means  of  such  actions,  suits,  claims,  and 
demands,  or  otherwise  howsoever .'^  The  declaration  then 
averred  the  Qon^paytnent  of  the  2000/.  and  assigned  as 
breaches,  first,  that  on  the  \3th  September,  1813,  Henry 
White  Parsons  ''  made  a  claim  and  demand,  and  claimed 
to  have  a  right  and  title  of  and  in,  to  and  upon,  the  said 
closes,  8cc.  entered  into  and  upon  the  same,  and  cut  down 
grass,  and  felled  trees  there  growing,  and  converted  them  to 
his  own  use ;"  second,  that  he  '<  caused  and  procured,  and 
suflered  and  permitted  one  H.  B.,  who  then  held  and  ei\|o^ed 
the  said  closes,  &c.  of  the  yearly  value  of  100/.  to  attorn  to 
him,  and  to  withhold  the  payment  of  the  rents,  issues,  and 
pofits,*'  &c.  from  the  teittator  in  his  lift,  and  from  the  plains 
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liflT  MMse hk  decease,  for  the  space  of  five  years; — and  tkafc 
^  certain  indenUires  of  lease  and  release,  and  other  deeds, 
papers,  aad  writings,  being  the  title  deeds  of  and  relating 
lo  the  said  closes,  &c.  were  kept,  detained,  and  witfaholden 
bj  one  Ann  fVeUhf  at  ihe  instance  and  through  the  means, 
and  by  and  through  the  claim  and  demand  of  the  said 
Thomoi  Bakewell  White  Farsons,  in  the  said  deed  men« 
tioned."  Pleas;  6ntf  noa  est  factum;  and  second,  that, 
aeither  at  the  time  of  making  the  deed,  nor  at  any  time 
aince,  had  Henry  While  Panom  any  lawful  right,  title, 
claim,  or  demand  wbatsoever,  of,  in,  to,  or  out  of  the  said 
closes,  &c.  eonelading  with  a  veiificalian.  Seplication  ta 
tlie  first  plea,  a  similiter,  and  to  the  second,  a  special  de. 
murrer,  assigning  the  following  causes  of  demnrrer.; — that 
the  said  plea  does  not  suflkiently  state  either  in  terms  or  in 
aubstao^e,  that  the  covenant  to  yufbich  it  purports  to  be  an 
answer  has  been  performed,  but  tenders  in  that  respect  a 
collateral  issue ; — that  the  said  plea  passes  over  the  several , 
mattecs  assigned  in  the  first  breadi  of  the  declaration,  aiid 
tenders  thereto  an  immaterial  issue;  that  the  said  plea 
attempts  ta  refer  matter  of  law  to  a  Jury,  its  import  and 
effect  being,  that  the  covenant  in  die  deed  ought  to  bear  a 
limited  ooastrnetion  as  attempted  to  be  put  upon  it  in  the 
aaid  plea;--^that  the  said  plea  attempts  to  put  in  issue  two 
aeveral  matters,  namely,  whether  the  party  named  therein 
had  any  claim  upon  the  premises,  and,  secondly,  whether 
bis  claim  was  lawful ; — and  that  the  said  plea  concludes  with 
a  verificatioa,  whereas,  if  the  matter  contained  therein  were 
pleadable,  it  ahould  hame  concluded  to  the  country.  Joinder 
in  demurrer. 

lAUkS^h,  in  support  of  the  demurrer.  These  pleas  are 
dearly  insufficient.  It  is  no  answer  to  this  declaration  to 
say  that  Henry  fVhiie  Panom  had  no  lawful  right  to  the 
estate,  nor  does  that  circumstance  at  all  affect  the  case. 
Hie  covenant  is  to  save  harmless  from  all  '<  claims  in  law  or 


IMt*  equity/'  that  is,  not  all  ''  lawful  or  equitable"  claims  only, 
^•^v^i^  but  all  claims  such  as  might  from  their  nature  be  attempted 
FewM  j^  j^  inforced  io  a  court  of  law  or  equity.  But  it  is  object- 
W^&cB.  ed,  that  the  acts  set  out  in  ^  breaches  are  not  **  claims  in 
law  or  equity/'  because  they  are  tortious  acts.  The  first 
may  perhaps  be  called  a  trespass,  but  an  act  of  trespass 
may  be  a  claim  in  law,  and  an  entry  upon  land  may,  from 
the  necessity  of- the  case,  become  a  inode  of  legal  redress. 
Then,  as  regards  the  attornment  of  the  tenant,  if  Parsom 
.  had.brought  an  action  against  the  tenant  for  not  attorning, 
that  would  clearly  have  been  a  claim  in  law,  and  by  perauad- 
iog  him  to  attorn  instead,  he  in  effect  only  took  a  more  simple 
mode  of  making  for  himself  the  same  daim  as  the  suit  at  law 
would  have  made  for  him.  llien,  as  to  the  detention  of 
the  title  deeds,  there  can  scarcely  be  a  more  eiplicit  method 
of  claiming  title ;  but  argument  on  that  point  is  unnecessary, 
because  an.  action  was  the  result  of  that  daim,  which  ift 
itsfilf  proves  it  to  have  been  a  claim  **  in  law."  Then  the 
general  principle  is  clearly  in  favour  of  the  plamtiff,  for  it 
has  always  been  held,  that  covenants  such  as  this  should  bo 
^tended  to  the  utmost  for  the  protection  of  the  covenantee, 
and  that  where  a  bond  is  special  against  the  acts  of  a  par- 
ticular person,  the  obligor  is  bound  to  protect  the  obligee 
against  the  wrongfu)  acts  of  that  person.  He  dted  WHson 
V.  Majfles  (fl),  SoiUhgut^  v.  QkapUn  (jb),  Perry  v,  EdwardM  (c). 
Jjh^d  V.  Jenkins  (d%  and  Niuh  v.  Palmer  {e}, 

This  l^st-mentioned  case  the  Court  had  in  the  outset  of 
the  argument  suggested  to  be  dedaivo  of  the  question. 

i{.  BaUjf,  contra.— Thb  declaration  is  manifestly  bad, 
because  the  breaches  do  not  assign  any  claim  or  denend 
"  in  law  or  equity ;"  which  words  being  Cound  in  the  dedb 

(«)  Cro.  fifo.  su.  Hob.  35,  and         (c)  i  Stra.  400. 
Vaugb.  Xt7.  (d)  1  T.  R.  6ru 

(b)  I  ConL  Rep.  «30.  («)  5  M,  &  5.  574. 
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ought  also  to  be  found  in  the  declaration  founded  upon,  and  Ittt* 
setting  out  that  deed.  The  cases  cited  in  support  of  a  dif- 
ferent argument  on  the  other  side,  are  all  materially  distin- 
guishable from  this ;  for  in  them  the  covenants  are  one  and  W«lcb. 
aU  of  them  to  indemnify  against  acts,  not  against  claimi ; 
and  although  it  is  perhaps  too  late  now  to  argue  against  the 
principle  laid  down  in  the  case  of  Na$h  ▼.  Palmer,  still, 
giving  that  principle  its  fullest  operation,  it  does  not  control 
the  present  case,  because  the  breaches  here  are,  that  claims 
have  been  made,  whereas  in  that  case  they  were  that  acts 
had  been  done,  in  disturbance  of  the  covenantee.  The  word 
*'  claims"  does  not  stand  alone  in  the  deed ;  the  words 
*'  actioas"  and  ''  suits"  accompany  it;  nosdtur  a  sociis,  the 
cont^t  explains  its  meaning,  which  clearly  was  made  by  an 
action  or  suit,  in  law  or  in  equity,  llie  intention  of  the 
parties  miist  be  considered,  and  it  is  quite  clear  that  the 
defendant  at  least  intended  only  to  indemnify  against  lawful 
claims*  The,  circumstances  of  the  case  are  so  peculiar,  that 
it  is  in  vain  to  look  for  any  case  precbely  in  pomt  as  a  direc- 
tion for  the  decision  of  the  Court,  but  arguing  upon  general 
principles  of  law,  and  the  Aur  acceptation  of  terms,  the 
judgment  of  the  Court  must  be  for  the  defendant. 

Abbott,  C.  J^— Upon  the  authority  of  the  case  of  Nadk 
v.  Paltner^a),  which  has  been  referred  to,  and  which  is  otAj 
in  confirmation  of  the  older  case  of  fViUon  v.  Maples  (b), 
and  perhaps  of  some  others,  it  is  clear  that  this  covenant  is 
not  in  its  import  confined  to  lawful  suits,  that  is,  suits  or 
claims  biougbt  by  a  person  having  a  right  either  in  law  or 
equity,  but  extends  also  to  those  which  may  be  without  right. 
That  being  so,  the  next  question  is,  whether  sufficient  ap- 
pears Hpon  the  face  of  this  declaration  (the  defendant  having 
pleaded  pver,  and  not  demurred)  to  shew  that  the  claims 
which  are  made  by  Henry  White  Parsons,  are  ''  claims  and 
demands  in  law  or  in  equity/'  I  think  it  is  impossible  tp 
(a)  d  M.  &  $.  374.  (6)  Cro.  Elix.  S12. 
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IMS.  ^  thftt  tfae  words  ^*  daims  ^d  denatidty*  whidi  are  foafid 
in  this  covenant,  can  be  taken  to  be  sjnonomoui  to  **  suiis 
in  law  or  b  equity,''  and  if  bo,  we  must  pve  effect  to  the 

Wsusm.  words  "  chimn  and  demands,"  according  to  thdr  ordinary 
eignification.  Those  words,  I  think,  most  be  understocxi  to 
mean,  something /more  than  actions  or  suits.  Hiey  are 
words  which  are  extreiMly  well  known  and  understood  in 
this  Court,  are  in  constant  use  in  covenants,  and  are  always 
understood  to  mean  somelbitag  more  than  actions  or  suits* 
Then,  is  there  enough /in  this  case  to  shew  that  there  was 
any  claim  in  law  J  Now,  the  first  breach  alleges,  not  merely 
4bat  Htnry  Wfaie  PMrmns,  ^  made  daim  and  demand,  wad 
ckimed  to  haiw  a  right  and  title  of  and  in,  to  and  upon,  the 
-said  closes/'  which  a  >  mere  trespasser  or  wrong  doer  might 
do ;  but  it  also  alleges,  that  he  **  entered  into  and  upon  die 
same,  and  cat  down  grass,  and  felled  trees  there  growing, 
add  converted  diem  to  his  own  use."  Entiy  is  one  legal 
mode  of  redress,  properly  belonging  to  the  person  who  has 
title,  and  if  he  enters  and  obtains  possession,  may  he  not  do 
so  without  having  recourse  to  a  Court  of  law  f  Of  that  I 
think  there  can  be  no  doubt  whateifer.  The  second  and 
third  breaches,  I  confess,  adout  of  more  doubt,  but  I  think, 
they  are  well  assigned,  there  being  no  special  demurrer. 
The  second  breach  states,  **  that  tfae  said  Henry  White  Par^ 
eons,  caused  and  procured,  and  sufered  and  permitted  one 
If.  £.  who  dien  held  and  enjoyed  the  said  doses,  to  attorn 
to  him,  and  to  ^lAhold  the  payments  of  the  rei|ts,  issues, 
and  profits  frodi  Ae  testator  in-  bis  ViSt-iim^,  and  from  the 
plaihtiff  since  th^  testator's  detiease."  Now,  that  is  one 
mode  of  enforcing  title  to  the  estate,  and  of  insisting  upon 
the  right  of  possession «  Surely  the  man  who,  by  his  repre- 
sentations to  a  tenant,  of  his  own  title  to  an  estate,  induces 
the  tenant  to  treat  him  as  his  landlord,  does  an  act  which 
amounts  to  a  claim  in  law  to  the  estate  itself.  I  am  clearly 
\3S  opinion,  that  this  act  also  .amounts  to  a  chim  in  law. 
llie  diird  and  last  brench  is,  '« that  Ann  Welch  kept  and 
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detkined  the  tide  deeds  at  the   instance  and  through  the        l8tt. 

means  of   T*  B.  W.  Par9om,^*    m  the  deed  mentioned. 

Though  that  is  an  act  done  by  her,  still  it  is  an  act  done  by 

the  procurement  of  T.  B.  W.  P^sons,  and  it  is  the  same  as      Wblc*. 

if  it  was  done  by  himself.    Withholding  the  title  deeds  of 

an  estate,  is,  in  its  nature,  oae  of  the  strongest  acts  which 

can  be  resorted  to  for  the  purpose  of  asserting  title.     All 

these  acts. are  ia  their  nature  daiasis  and  demands  at  law; 

and  although  these  breaches  might  be  more  perfectly  as- 

aigned,  yet  asr  they  are  oot  denMin'ed  to  apecialiy,  and  as 

the  defendant  has  pleaded  over,  I  am  of  opinion,  regard 

lieing  had  to  the  whole  of  this  record^  that  the  plaintiff  is 

entitled  to  judgment.    I  thiidL  this  case  is  to  be  decided  by 

the  principle  laid   down  in  Na$h  v.  Palmer,  namely,  that 

M^here  a  particular  individual  is  named  in  the  bond,  the  co^- 

Teoaotor  is  presumed  to  kuow  who  he  is,  a»d  is  therefore 

.expected  to  save  harmless  from  any  act   of  his,  whether 

founded  in  lawful  title  or  not.    Upon  the  grounds  I  have 

stated,  I  think  judgment  must  be  given  for  the  plaintiff. 

.  Bay  LEY,  J. — I  am  of  the  same  opinion.  This  being  a 
covenant  in  which  JoA»  While  Par$om  is  specially  named, 
jthe  defendant's  counsel  I  apprehend  concedes  that  the  woi^ds 
''  claims  and  demands"  would  apply  to  his  claim,  whether 
rightful  or  wrongful,  provided  "all  actions,  suits,  claims, 
.and  demands  whatsoever,  both  in  law  and  equity,"  extend 
%o  the  claims  ia  question ;  but  it  is  contended,  that  those 
words  do  not  extend  to  such  claims  as  are  alleged  in  the 
breaches  in  question.  Now  it  is  to  be  observed,  that  all 
covenants  are  to  be  taken  in  the  strongest  sense  against  the 
covenantor.  The  Court  certamly  is  bound,  if  po^ssible,  to 
come  at  the  meaning  of  the  parties ;  'but  the  rule  is,  where 
there  is  any  doubt  in  that  respect,  to  construe  the  language 
of  the  covenant  most  strongly  against  the  covenantor.  Here 
the  party  covenants  against  all  actions,  suits,  claims,  and 
demands  whatsoever,  both  in  law  apd  equity.    The  first 
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tens.  breach  assigned  is,  that  Henry  White  Panom  made  claim 
^^^^^  and  title  to  the  estate,  and  also  entered  upon  it,  and  did 
^^r.***  certain  acts  for  the  purpose  of  asserting  his  right.  He  coi>- 
Watca.  pies  his  claim  of  title  with  acts  in  assertion  of  his  claim. 
I  think  the  Court  is  fully  at  liberty  to  consider,  in  the  ab- 
sence of  any  special  demurrer,  that  this  breach  is  wdl 
assigned,  inasmuch  as  the  claim  made  amounts  to  a  claim  m 
law.  The  breach  is  not  merely  that  Henry  White  Partone 
claimed  to  have  right  and  title,  but  it  goes  on  further  to 
state,  that  be  entered  upon  the  premises  and  exercised  acts 
of  ownership.  Entry  is  one  of  the  legal  remedies  which 
the  party,  having  a  right,  vests  himself  widi,  and  by  exei^ 
cising  that  right  he  stands  in  a  better  situation  as  to  many 
of  his  remedies  than  he  did  before.  It  seems  to  me  that 
the  first  breach,  which  alleges  that  the  party  had  made  claim 
and  demand,  and  entered  and  exercised  acts  of  ownership 
upon  the  estate,  is  sufficient  (though  this  be  not  done  right'* 
fiiUy)  to  bring  the  case  within  the  meaning  of  this  covenant, 
as  being  a  claim  and  demand  made  in  law.  The  second 
breach,  to  which  objection  has  been  made,  does  not  speci- 
ally allege  that  that  which  was  done  was  done  under  a  claim 
of  title ;  but  it  is  alleged  that  Henry  White  Panons  had 
caused  the  tenant  in'  possession  to  attorn  to  him.  Why  then 
that  was  making  the  tenant  recognize  him  as  his  landlord^ 
and  if  a  man  compeb  or  prevails  upon  a  tenant  to  recog* 
nize  him  as  his  landlord,  I  think  that  must  imply  from  the 
nature  of  the  thing,  that  he  claims  title  at  the  time  when 
he  requires  the  tenant  to  attorn.  When  a  man  requires  a 
tenant  to  attorn  to  him,  we  must  assume  that  he  is  insisting 
upon  the  attornment  in  virtue  of  his  title  as  landlord  of  the 
premises.  The  act  of  attornment  has  this  effect,  that  it 
makes  the  possession  of  the  tenant  the  possession  in  law  of 
the  party  to  whom  he  attorns.  The  third  breach  is  rather 
larger  than  the  second,  for  it  only  states  that  the  title  deeds 
relating  to  the  closes,  were  '*  kept,  detained,  and  vnthholden, 
by  one  Ann  Welch,  at  the  instance  and  through  the  means^ 
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and  by  and  through  the  claim  and  demand  of  the  said       1B212. 

T.  B.  W.  Panomr     Still,  however,  that  is  an  act  dobe 

under  his  claim  and  demand,  and  it  is  a  claim  and  demand 

by  him  to  the  possession  of  the  title  deeds  belonging  to  the      V*u:h. 

estate.    But  although  Ilhink  this  breach  might  have  been 

bad  if  specially  demurred  to,  on  die  ground  that  there  was 

BO  distinct  allegation  that  he  did  that  under  a  claim  and 

demand  in  law,  yet  as  the  defendant  has  pleaded  over,  it 

eeems  to  me,  that  this  breach  is  suflkiendy  assigned.    On 

these  grounds  I  am  of  opinion  that  the  breaches  are  well 

assigned,  and  that  the  demurrer  is  well  founded. 

HoLBOTl),  J.-^I  am  of  opinion  that  the  breaches 
of  this  covenant  are  well  assigned.  The  objection  made 
by  the  defendant's  counsd,  and  the  construction  which  he 
puts  upon  the  covenant,  would  extend  as  well  to  the  case  of 
a  lawful,  that  is,  a  rightful,  entry  and  claim,  not  followed  up 
by  any  action  of  ejectment,  as  to  an  entry  under  daim  of 
right,  though  not  founded  in  right  But  it  is  clear,  from  the 
cases  of  Wibon  v.  MapUi,  and  NiosA  v.  Palmer^  that  the 
present  covenant,  whatever  may  be  the  import  of  the  words, 
extends  to  any  daim  or  demand  at  law  or  equity,  whether 
rightful  or  wrongful.  It  is  insisted,  however,  that  the  words 
*'  daims  and  demands  whatsoever,  both  in  law  and  equity,*' 
are  to  be  construed  to  mean  "  rightful  and  lawful  claims.** 
I  think  the  covenant  is  not  so  to  be  considered.  An  entry, 
for  the  purpose  of  claiming  right  to  premises,  whether  the 
daim  can  be  supported  in  law  or  not,  is,  in  my  opinion,  a 
claim  in  law.  The  entry  under  a  claim  of  title,  is  a  remedy 
whkh  is  given  by  the  law,  and  if  the  party  enters  and  gets 
possession,  it  is  an  ouster,  and  drives  the  other  party  to  his 
action.  So  that  if  a  person  enters  even  by  right,  instead  of 
bringmg  an  action,  that  case  would  not  be  within  this  cove- 
nant, if  it  is  to  have  the  limited  construction  which  is  now 
attempted  to  be  put  upon  it.  I  am  clearly  of  opinion, 
dierefore,  that  the  entry  alleged  in  the  first  breach  is  a  claim 
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ISM.        of  title,  and  amoantsf  to  a  **  claim  and  demand  In  law/'    The 
Mcond  breach,  by  which  it  is  alleged  that  the  party  procured 
the  tenant  to  attorn  to  him,  implies  a  claim  of  right ;  and  I 
Wblgs.      iJjJ^Ij  jg  ^  j^jjl  j^jjg  under  a  daim  of  right,  which  amounts 
to  a  chdm  at  law.    Then  as  to  the  third  breach,  I  likewise 
thkik,  that  is  well  assigned,  there  being  no  demurrer  to  it ; 
but  I  am  inclined  to  think,  that  it  would  be  good  in  either 
case.    I  certainly  can  conceive  no  instance  of  any  person 
being  entitled  to  the  title  deeds,  except  in  respect  of  his  right 
and  title  to  the  estate  itself.     They  are  always  claimed  as 
appendages  to  the  land,  and  necessarily  import  a  claim  of 
right  to  the  land.     It  has  always  been  considered,  that  a 
claim  to  title  deeds,  is  a  claim  and  demand  in  law  to  the 
estate  itself.     I  therefore  think,  that  the  third  breach  is  well 
assigned,  and  consequently,  the  plaintiff  is  entitled  to  judg- 
ment (a). 

Judgment  for  the  plaintiff, 
(a)  Best,  J.  was  absent 


Frid^,      Daniel  Habvey  and  Others,  Assignees  of  Matthew 
\^^^^         Barnard  Harvey  and  Another,  Bankrupts,  c.  Rams- 
bottom  and  Others. 

Where  an  aged  xIlSSUMPSIT  for  money  had  and  received  by  the  defen- 
banking  firm  dants,  to  the  use  of  the  plamtiiTs,  as  assignees  of  Matthew 
on"he"«5!h**or  ^omard  Harvey,  and  John  Whittk  Harvey.    At  the  trial 

Jfay,  at  his  pri- 
vate dwelling,  distant  several  miles  from  the  house  of  bvstness,  for  a  tiartiiersUp  debt, 
and  after  the  sheriff's  oflicer  was  prevailed  upon  to  withdraw,  upon  a  promise  of  his  ex- 
ecuting a  bail  bond  when  reqnired ;  be  reproached  his  servants  for  letting  such  persons 
into  the  bouse,  and  ordered  tliem  not  to  let  any  person  into  the  house  they  did  not  kaov, 
stating  that  he  was  afraid  of  being  arrested  agam ;  and  next  day  the  servants  did  not 
open  the  door  without  ascertaining  from  the  windows  what  persons  required  admisuMif 
and  the  outer  gate  of  the  house  was  kept  locked ;  and  it  further  appearing  that  on  the 
fist  of  May,  he  removed  from  one  apartment  of  the  house  to  another  te  avoid  being  seen 
by  a  person  who  called,  whom  he  supposed  to  be  a  creditor :— Held,  that  he  committed  an 
act  of  bankruptcy  on  the  morning  of  the  fist  of  ilfay,  within  the  meaning  of  the  words 
of  1  Joe.  1.  c.  15.  s.  f .  *•  to  the  intent  or  whereby  his  creditors  ekail  or  May  be  defeated  or 
delayed.**  and  which  are  to  be  read  ^*  to  the  intent  his  creditors  skaU,  or  whereby  (or  that 
thereby)  they  may  be  defeated,"  6tc. 
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Wore  Jbbotit  C.  J.  ftt  the  Loodan  a^bmied  Sittings  after       ^322. 
Hilary  TeriOy  it  was  conteoded  oa  the  part  of  the  pkiatiffa,      v^v^*^/ 
tfiat  both  the  bankrupts  bad  cominitted  acts  of  bankruptcy     KAavKT 
as  early  as  the  morning  of  th&SlstJfffyy  18 1 4.    The  JiMfji    Ramsbot- 
under  the  direction  of  the  learned  Judge,  found  a  verdict 
for  the  plaintiffs,  and  it  was  agreed  that  the  damages  should 
be  referred  ;  but  on  a  motion  'being  maQde  on  the  part  of  the 
defendantSi  in  the  following  Term  for  a  new  trial,  on  the 
ground  that  Matlhew  Barnard  Harvey  had  not  committed 
an  act  of  bankruptcyi  nnder  the  eircumstaneesi  the  Court 
directed  the  following  case  to  be  made  :— 

In  the  beginnmg  of  May^  1814,  and  for  some  years 
previonsly,  Matthew  Barnard  Harvey,  nnd  John  Whittle 
Harvey,  carried  on  business  as  bankers,  at  Rochfard  and 
Billericay.  Matthew  Barnard  Haroey  lived  at  Witham, 
which  is  miles  from  Roehford,  and  miles  from 

Billericay.  On  the  l6tfa  May,  in  that  year,  John  Whittle 
Harvey  committed  an  act  of  bankruptcy,  by  absconding 
with  a  large  sum  of  money  belonging  to  the  partnership; 
on  the  20th  of  the  same  nsonth,  Mattltew  Barnard  Har^ 
vey,  having  heard  of  his  partner^s  absconding,  sent  for  two 
of  his  private  tradesmen  at  Witham,  and  paid  their 
bills,  stating  to  one  of  them  that  he  was  ruined,  and  ditf 
not  wish  any  tradesman  to  lose  any  thing  by  him.  In  the 
evening  of  the  SOlh  May^  Matthew  Barnard  Harvey  was 
arrested  in  bis  own  house  at  Witham,  for  upwards  of  1400/. 
upon  a  writ  against  him  and  John  Whittle  Harvey,  by 
an  attorney  whose  name  was  in  the  warrant,  in  company 
with  another  person.  Matthew  Barnard  Harvey  said  it 
was  not  a  partnership  debt,  he  had  nothing  to  do  with  it, 
and  desired  the  officer  to  let  him  send  for  his  son  Daniel 
Whittle  Harvey,  who  was  a  professional  man,  and  he  pro* 
Bfiised  the  officer  that  he  should  have  access  to  him  on 
the  following  day.  After  the  departure  of  the  officer,  JMTa^ 
thtW  Barnard  Harvey  expressed  himself  angrily  to  his  ser- 
vanta  for  having  let  those  men  in ;  his  two  servants  assisted 
him  to  bed^  and  he  desired  them  not  to  let  any  person  into 
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1822.  Ae  lioase  they  did  not  know,  stating  that  he  was  afndd  of 
""•^^^^^  being  arrested  again,  and  that  if  he  was  ruuied  himself  he 
^^e7^  did  not  wish  to  rum  any  body  else,  and  did  not  wish  to  have 
*^JII"^^*  any  body  bound  for  him.  In  consequence  of  this,  on  the 
next  day,  the  21st,  the  servants  did  not  open  die  door  witb* 
out  ascertaining  from  the  window  what  persons  required 
admission.  The  key  of  an  outside  gate  was  deliveiaed  by 
one  Turner,  who  used  to  work  in  the  garden,  to  one  of  the 
servants  in  the  house.  The  servants  kept  the  house  in  this 
way  until  Daniel  Whittle  Harvey,  the  son  and  attorney  of 
the  bankrupt,  arrived  in  the  afternoon  of  the  next  day,  Sa^ 
iurday  the  21st,  but  no  person  called  upon  the  said  Mat" 
ihew  Barnard  Harvey  during  that  time.  On  that  day,  Sa* 
iurday^  after  Daniel  Whittle  Harvey  arrived,  he  went  to 
the  officer,  who  went  up  with  him  to  Matthew  Barnard 
Harvey's  house,  and  a  bail  bond  was  given  immediately. 
One  of  the  plaintiffs  came  that  day,  and  a  Mr.  Medina 
caUed  about  nine  o'clock  in  the  evening,  and  rung  at  the 
bell,  and  was  let  in.  He  asked  to  see  Daniel  Whittle  Hat 
vey.  Mr.  Daniel  Whittle  Harvey  had  directed  the  servant, 
in.  the  presence  and  hearing  of  Mr.  Matthew  Barnard 
Harvey,  not  to  let  him  (Matthew  Barnard  Harvey)  be 
seen,  and  desired  he  might  be  got  up  stairs  immediately. 
Daniel  Whittle  Harvey  was  told  that  Medina  had  asked  for 
him^  and  he  went  to  talk  to  Medina,  and  said  he  would 
keep  him  in  talk  while  the  servant  got  their  master  (who  was 
seventy  years  old,  and  paralytic)  up  stairs.  Matthew  Bar^ 
nard  Harvey  went  up  stairs  most  part  of  the  way  by  him- 
self, which  he  had  not  done  since  his  illness ;  he  went  with- 
out his  stick ;  he  had  been  ill  two  or  three  weeks,  and  had 
never  got  well  since.  Medina^s  dealing  with  the  bankrupts 
was  this ;  he  had  exchanged  an  acceptance  with  the  bankrupt 
for  his  accommodation  for  2000/.  a  few  days  before,  and 
he  went  to  inquire  about  the  acceptance.  He  inquired  for 
Daniel  Whittle  Harvey,  and  asked  what  was  become  of 
bis  bill,  as  he  wished  to  get  it  back ;  and  Daniel  Whittle 
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Haroey  knowing  the  nature  of  his  inquiries^  and  that  be  > 
had*  no  claim  upon  his  father,  and  thinking  his  father  too 
ready  to  communicate,  and  that  he  might  be  entrapped  by 
him,  wished  Medina  not  to  see  him.  When  Medina  was 
gone,  Mr.  Matthew  Barnard  Harvey  returned  down  stairs 
to  supper.  On  Sunday,  the  22d,  the  servants  left  the 
doors  open  as  usual,  understanding  that  no  arrest  could 
take  place  on  that  day.  Daniel  Whittlt  Harvey  went  away 
on  that  day.  On  Monday,  the  £dd  of  May,  the  doors 
were  kept  fast  all  the  day;  and  on  Tuesday,  the  24th,  Mat- 
thew  Barnard  HaHfey  left  his  house  at  fViiham,  and  went 
to  Bockford,  to  the  house  of  John  Wkiiile  Harvey,  for  the 
purpose  of  paying  the  notes  of  the  house,  and  he  continued 
there,  visible  to  every  body,  and  paid  all  the  notes  that  ap- 
peared until  no  more  were  brought  forward ;  he  then  re* 
turned  to  Witham.  On  the  £4th  the  defendants  made  a 
large  advance  of  cash  to  Matthew  Barnard  Harvey.  Ttie 
question  for  the  opinion  of  the  Court  was,  whether  Mat-- 
thew  Barnard  Harvey  committed  any  act  or  acts  of  bank- 
ruptcy under  the  circumstances,  and  if  he  did,  at  what  time 
the  interest  of  the  assignees,  by  relation  to  the  act  of  bank- 
ruptcy, accrued. 

P.  Pollock,  for  the  plaintiffs,  contended,  that  under  these 
circumstances  an  act  of  bankruptcy  had  clearly  been  com^^ 
mitted.  There  was  no  doubt  that  on  the  Saturday  aud 
Monday  the  servants  kept  the  house  secure  by  their  master's 
directions;  and  as  he  was  within  it  during  that  time,  it  would 
be  difficult  to  say  that  he  was  not  then  "  keeping  house.*\ 
'It  was  true  no  creditor  was  actually  delayed,  but  that  was 
not  material,  for  the  closing  the  house  upon  himself,  with 
the  intent  to  prevent  creditors  from  having  access  to  him, 
was  of  itself  an  act  of  bankruptcy,  even  though  no  cre- 
ditor in  fiM:t  applied  for  admittance.  The  statute  1  Jac.  1. 
c.  15.  s.  2.  was  to  be  read  "  to  the  intent  his  creditors  iW/, 
or  whereby  they  may,  be  defeated,"  and  left  the  question 

TOL.  II.  K 
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1822.        whether  they  art  defeated  as  unimportant.    But  in  tfab  caie 
^^"^^'^^       there  was  evidence  of  the  intent,  for  the  party  was  denied  ; 
V.  a  denial  might  be  for  honest  puiposes ;  but  unless  so  ex- 

^^xqwlV'  plained,  it  was  cogent  evidence  of  the  intent  with  whidi 
the  party  denied  ''  keeps  house  :"  nor  was  diat  all,  for  here 
the  party  actually  absented  himself,  by  removing  up  stairs 
with  greater  alacrity  and  ease  than  he  had  long  done,  ex- 
<  pressly  for  the  purpose  of  avoiding  a  person  whom  he  sup- 
posed to  be  a  creditor.  Many  more  arguments  might  be 
adduced ;  but  these  were  quite  sufficient  to  convince  the 
Court  that  Mr.  Harvey  had  began  to  keep  hpuse,  and  other- 
^  wise  absented  himself,  with  intent  to  avoid  his  creditors, 
and  therefore  had  committed  an  act  of  bankruptcy.  He 
cited  Robertson  v,  LiddtU(fi\  Bayly  v.  Schijfield(J))f  and 
Chenoweth  v.  Ilay  (c). 

J.  Parke,  for  the  defendant,  insisted,  that  the  true  con* 
struction  of  the  statute,  and  that  which  would  be  found  to 
be  supported  by. the  most  numerous  and  respectable  autho- 
rities, was,  that  both  an  intent  to  delay,  and  an  actual 
delay,  must  concur,  in  order  to  constitute  the  keeping  house, 
an  act  of  bankruptcy ;  and  in  the  present  case  neither  of 
these  requbites  had  been  clearly  or  satisfactorily  proved. 
Indeed,  the  evidence  of  a  keeping  house  at  all,  was  of  a  very 
questionable  kind.  Here  was  a  gentleman,  far  advanced  in 
y^ars,  in  an  infirm  state  of  health,  and  of  very  retired  habits, 
not  in  his  place  of  business,  but  at  his  country  house, 
anxious  to  avoid  the  intrusions  of  visitors.  This  was  all  that 
it  amounted  to.  It  was  said,  on  tlie  other  side,  that  he 
went  from  one  floor  in  the  house  to  another  to  avoid  a 
person  whom  he  supposed  to  be  a  creditor ;  but  even  if  he 
did  so,  that  would  not  make  his  removal  '^  an  absenting  ;'* 
the  party  avoided  must  really  be  a  creditor  to  make  the  avoid- 
ance of  him  an  act  of  bankruptcy.    Dudley  v.  Faughan{d). 

(a)  9  East,  48r.  (e)  1  M.  S?  S.  676. 

{h)  1  M.  &  $.  3;S8.  (<Q  i  Campb.  971. 
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It  bad  not  been  even  pretended  that  aiiy  actual  delay  of  any  1822. 
eieditor  took  place,  and  therefore  the  only  remaining  ques- 
kioa  was^  whether  Mr.  S,aroey\  conduct  vras  »uch  as  to 
juatify  the  conclusion,  that  he  had  an  intent  to  delay  his  ^^"J^^*" 
CBsditors  f  There  seemed  to  be  no  evidence  to  ground  this 
conclusion;  all  that  appeared  being,  that  feelbg  alarmed 
and  uneasy  about  his  own  situation*  he  was  solicitous- to 
postpone  every  interview  with  visitors  of  all  kinds,  until  he 
bad  seen  his  own  professional  adviser.  Upon  either  cott- 
structioR»  therefore^  of  this  statute^  no  satisfactory  or  com- 
plete act  of  bankruptcy  had  been  proved.  He  cited  Ueykr 
y.  HaUia),  Jackman  v.  Nightingale  (b),  Hawkea  v.  /Salt- 
^knie\  Garret' y,  Moiile(d),  (as  over-ruling  an  adverse^^ 
vision  in  Dickenson  v.  Foord{e),)  Fowler  v.  Paget  {f),  and 
Bernard-  v.  Vaughan  (g). 

Abbott,  C.  J. — ^The  question  before  the  Court  b  so 
perfectly  free  from  doubt  and  difficulty,  that  I  confess  I 
feel  some  isurprise  that  it  ever  was  suffered  to  form  the 
subject-matter  of  a  special  case  for  argument,  for  there  is 
really  nothing  to  argue  in  it.  The  words  of  the  statute  are, 
"  or  begin  to  keep  his  house,  or  otherwise  to  absent  him- 
self, to  the  intent  or  whereby  his  creditors  shall  or  may  be 
defeated  or  delayed,"  &c.  I  think  the  true  construction  of 
this  clause  is,  that  the  keeping  the  house  fastened,  and 
svfiering  no  person  to  come  in,  for  fear  a  creditor  might 
come,  is  keeping  house  with  intent  to  delay  that  creditor, 
and  that  (if  an  absenting  be  necessary^  which  perhaps  it  b) 
the  removal  from  one  room  to  another,  for  the  purpose  of 
avoiding  a  person  5ii/>po5e(2 /o  be  a  creditor,  is  an  absenting 
with  the  like  intent.  Then  what  are  the  facts  of  this  case  ? 
Mr.  Harvey  is  arrested;  he  tells  his  servants  that  he  is 

(«)  Palmer,  StS-  (0  Barnes,  160. 

{b)  Bal.  N.  P.  38.  (/)  7  T.  R.  509. 

{c)  Cooke,  94.  Cf)  >  Ibi<^- 1^^* 
\d)  >  T.  &.  i7^. 
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Mdi,  afraid  of  being  arrested  again^  and  orders  theni  to  admit  no 
^'^^'^^       person  whom  they  do  not  know.  The  house  in  consequence 

*"J['^  is  kept  guarded;  the  key  of  the  outer  gate  is  brought  in; 
^^rou^'  and  when  a  person  does  obtain  admission,  Mr.  fiaroejf 
precipitately  retires,  and  his  son  goes  to  keep  Ibe  nsitor 
in  talk  while  his  father  effects  his  retreat.  Hie  house  s 
thus  yarded  on  Saturday  in  a  new  and  unusual  mode ;  is 
left  unguarded  and  in  its  usual  state  on  Sunday;  and  on 
Monday  is  guarded  again.  I  think  it  is  utterly  impossible, 
upon  these  facts  found,  to  doubt  that  Mr.  Harvey  cEd  fear 
arrest,  and  that  he  kept  in  his  house  (it  being  locked),  and 
removed  from  one  part  of  it  to  another  for  the  putpose  of 
preventing  that  arrest,  and  of  avoiding  any  crecEtor  wh« 
might  call  upon  him ;  and  I  am  equally  decided  in  my  opi- 
nion, tliat  in  so  dobg  he  committed,  at  the  least,'  one  ait 
of  bankruptcy.  Under  all  the  circumstances  t  fhink  the 
interest  of  the  assignees  may  properly  be  considered  as 
accruing  on  the  Saturday  morning. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff*. 


S*^7>  Brooks  r.  Clark. 


AilidavU<<that  \jAMPBELL  moved  for  a  rule  to  shew  cause  why  the 

mod  truly  in.     bail  bond,  in  this  case,  should  not  be  given  up  to  be  can- 

dcponen? In**  Called,  and  all  proceedings  in  the  action  set  aside,  on  two 

the  ium  of  grounds,  first,  that  the  affidavit  of  debt  did  not  state  any 
44t  iu.,beiiic  ^  ^ 

theuBOonC  of 

a  eertain  Inland  bill  of  excbange,  drawn  by  the  said  W.  C.  on  thii  deponent,  and  by  him 
accepted  for  the  honour  of  the  said  W.  C,  payable  to  the  order  of  the  said  W,  C,  at  n 
day  now  past,  and  which  said  bill  of  exchange  was  paid  by  this  deponent,"  discloses  a 
snihcient  eaose  of  action  to  hold  the  defendant  to  bail ;  and  held,  that  a  declantion  con- 
taining the  money  counts  only,  for  the  amoaot  of  the  bill,  wu  no  variance  from  xh% 
affidavit  of  debt. 


Clark* 
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sufficient  cause  of  action;  and,  second,  tfiat  there  was  a        1823. 

variance  between  that  and  the  declaration.    The  affidavit      ^T^^^ 

of  debt  was  in  these  words,  "  that  William  Clark  is  justly       ^  9, 

and  truly  indebted  to  this  deponent  in  the  sum  of  44/.  lis., 

being  the  amount  of  a  certain  inland  bill  of  eichange^ 

drawn  by  th^  said  WilUam  Clark  on  this  deponent,  and  by 

him  accepted  for  the  honour  of  the  said  JVUUam  Clark, 

payable  to  the  order  of  the  said  WilUam  Clark  at  a  day 

now  past,  and  which  said  bill  of  exchange  was  paid  by 

ibis  deponent.''  The  declaration  was  upon  the  money  counts 

only. 

HoLBOYDi  J.(<i)^I  do  not  think  these  objections  pre- 
sent any  sufficient  ground  for  setting  aside  the  proceedings. 
Tlie  requisites  of  an  affidavit  of  debt  are,  that  it  shall  be 
certain  and  explicit  as  to  the  nature  of  the  cause  of  action, 
and^  as  it  seems  to  me,  the  defendant,  upon  reading  this 
affidavit,  could  not  have  any  reasonable  doubt  upon  that 
subject;  nor  do  I  perceive  any  material  variance  between 
the  affidavit  and  the  declaration,  because  it  is  clear  that 
money  paid  on  a  bill,  under  circumstances  such  as  the  pre- 
sent, may  be  recovered  on  a  count  for  monef  paid  to  the 
defendant's  use. 

Rule  refitted. 

<«)  The  only  Judge  in  Court. 
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1822. 

^^y;  Gi!ti)L»sTONB  c.  Allak. 

It  b  discre.    Jn  last  rnirtVy  Term  a  rule  was  obtained,  driKng:  on  Ae 

tionary  with  •^ 

the  Coart,       plaintiff  to  shew  cause  why  ceitam  deeds,  whereby  «i  te- 

wm  give  relief  nuity  of  1050/.  was  granted  to  him  by  the  defendant  for  the 
the  AMui^^  life  of  the  latter,  and  the  bond  and  wai^ant  of  attottiey  for 
Act,i7Gcv.s.  securing  the  payment  of  the  same,  and  all  otfaer'securities 
*  Where,  af-  relative  thereto,  should  not  be  delivered  up  to  be  cancelled, 
deration  of°iiB  and  why  the  judgment  entered  up  thereon  should  not  be 
b§""'*^d*^  Vacated,  on  the  ground  that  part  of  the  considerAtion*motiey 
the  grantor,  for  the  purchase  of  the  annuity,  was  returned  to  th6  plidn- 
mediately  paid  ^^^-  Cause  being  shewn  last  Term,  it  leas  suggested  by  the 
*^t^  ^ho  ^^^^  ^^^^  *®  annuity  should  be  reduced  frtttoi  \5  to  10|*er 
was  in  part-  y^ent.,  to  be  computed  from^  the  time  then  i]i€ftitioned,>8iid 
attorney  with  <^ontinue  at'sQch  reduced  rate  fdr  the  rest  of  thte  defend«Dt*8 
wnV^sn'i^o'r"  ^^^'  ^^  *"  ^^^  plaintW  ^toelifed,  bat  in  fte  absfenceof 
procuration      Ihe  defendant,  the  rule  was  enlarged  until  the  present' Tertn, 

money,  in  pnr-   ,  ,  ^  \  ' 

suance  of  an    ih  Order  to  gite  hiny  an  6pp6rtun9ty  of  adopting  s^^  ^\igr 

^hat  pnrposet'  gestibn,  if  he  thought  proper ;  but  the  defendant  having 
pearing'to'be  ^®^'^^^*^  ^''^  proposition,  the  rule  now  came  on  t6  be  dls- 
no  fraud  or  cuskctf  upoff  the  merits.  It  appeared  from  the  affidavit  of 
collusion  •—,..,  ^      ,,•     ^T  .        •  • 

Held,  that  the  the  defendant,  that  in  November,  1810,  he  was  desrrous  of 

not  voiYb^       raisii^  a  sum  of  7000/.  by  way  of  annuity,  to  be  charged 

timi*of  the'     ^^  <^ertain  freehold,    copyhold,    and  leasehold  estates,  of 

statute,  and     \vhich  he  was  tenant  for  life,  in  possession,  in  the  conntyof 

inlglit  impose  ^'''"^^''»«     Th®  plaintiff,  who  is  an  attorney  of  this  Court, 

iipon  thepar-    ^""J^^o  ^"*  business  in  co-partnership  with  two  ofter  attorr 

ties  as  seemed  nies,  named  James  and  John  Bellamy,  agreed  with  another 

sooable.       '    person,  named  James  Watson,  to  purchase  of  (be  defendant 

a  life  annuity  of  1050/.  in  consideration  of  the  sum  of  7000/. 

to  be  secured  on  those  estates,  in  the  proportions,  of  4000/^ 

to  be  paid  by  the  plaintiff,  and  3000/;  by  Pf'aifOTt.  •  By  in- 

'  dentures  of  lea^e  and  release,  of  the  24th  and  C6th  day 9  of 
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November,  1810,  (reciting  the  contract  entered  into  by  the 
plaintiffy  and  James  Watson,  with  the  defendant^  for  the 
purchase  of  the  ahnutty,  the  security  for  the  payntent  of 
which  was  to  be  taken  in  the  name  of  the  plaintiff  only,  and 
reciting  also  an  agreement,  that  defendant  should  pay  all 
ike^xpencee  atiending  the  procuring  of  the  money,  and  the 
prepetrulioMof  th6  securities),  the  defendant,  in  consUcu'atioa 
«f  tbe  sum  of  7000/.  paid  to  him  by  the  plaintiff,  granted  to 
the  plaintiff*  the  annuity  in  question  in  trust  for  himself  akid 
James  Watson,  secured  upon  the  defendant's  estates,  llie 
plaintiff  and  his  partners,  Messrs.  James  and  John  Bellamy 
were  the  only  attornies  engaged  in  transacting  the  business 
of  the  annuity  with  the  defendant,  and  in  preparing  tht 
ii€€uruies  for  the. same;  and  as  such  attornies  acted  as  well 
.l«r  >tlKs  plaintiff  as  for  the  defendant  in  the  transaction. 
7b9  parties  met  on  tlie  26th  of  Novemberj  1810,  when  the 
idaintiff  paid  to  the  defendant  7000/.  the  consideration* 
mofeieyof  thfe  annuity/ upon  which  the  defendant  immediately 
returned  to  the  plaintiff  out  of  the  7000/.  the  sum  of  286/. 
being  the  amount  of  the  bill  of  the  plaintiff  and  his  partners^ 
chained  to  the  defendant,  relative  to  the  procuring  of  the 
money,  and  the  preparation  of  the  securities  for, the  annuity.^ 
In  the  bill  was  the  followiug  item  of  charge,  viz.  **  Fee  on 
negociating  the  annuity,  and  for  many  letters  to.  you  and 
Mr.  Cotfield,  and  attendances  on  Mr.  fVatson  thereon,  at 
10s.  per  cent.— 35/. :  Oy.  :0(/."  ITie  affidavit  of  the  plaintiff 
stated,  that  the  defendant  had  expressly  agreed  to  pay  all 
the  charges  relaUng  to  the  negociation  of  the  annuity ;  that 
at  the  timiB  of  such  agreement,  the  defendant  knew  that  the 
plsdntiff  was  then  a  practicing  attorney  and  solicitor ;  that 
previous  to  the  preparation  of  the  securities  for  the  annuity, 
defendant  wrote  to  plaintiff  as  follows  : — *'  I  have  no  ob* 
jection  to  your  drawing  the  deeds,  and  it  will  not  be  neces- 
sary for  any  soKcitor  on  my  part,  as  having  belonged  to  the 
profession,  I  have  alvrays  taken  that  upon  ihyself.  The 
expence  of  an  annuity  redeemable  is  of  cour9e  paid  b;  the 
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gmntoi:;"  thai  the  negfKMtMm  for  the  apauity  was  carried  on, 
aod  the  teTeral  securities  for  the  same  were  prepared^  per- 
fected, and  memorialiaad  bjf  plaintiff  as  a  soUcitor.iM  part- 
nership with  James  and  JainJMbm^^  io  the  vaKalar^coiirse 
of  j>Msi9tffl6 ;  that  the  deed  of  the.26tfa  of  Mbomfetv  1810* 
neciled.  thie^  agreement  by  which  the  defbndaat  boaod  hiinaelf 
t0.pi9  aU  the  expenoes  attending  the  procuration  of  the  an- 
nuifj^  mod  .the  pieparatioii  of  the  securitiea  for  the  same ; 
that  the  f  uU  consideration-money  was  paid  te  the  defendant, 
aod  that  ao  part  <tf  it  was  held  or  retained  from  him ;  duA 
alter  the  money  was  paid,  and  the  ^ecmitiesjexncut^  the 
deiendont  pi^  to  the  pUiQtiff  the  ball  of.chaagesiaf  hia 
and  bii  partners  relating,  to  bis  arniuilyi  but  deponevtiipaHld 
not.  x|ow,  say  whether  the  same  was  actually  paidioatt.^f  Ihsi 
Gan8idenition*BH»ey»  or^^t  of  olher  moniea  oS-the  4ekalh 
ant.  The.  affidavit  then  went  on  to  deteil  negodatiodt  inAifJ^ 
had  afterwfifda  taken  pla^  betiveen  the  .plaintiff  and  the 
defend90t»  for  dia  rediACtioa  or  mkajiptioQ  of  this.  auiinitj> 
aiHl  othar annuities gr^ntqd  by  th# defeodapt  to otherpendps 
by  transferring  diem  to  oth^  seoniitieSp  and  that  until  witJM 
the  last  tiyelve. months  eo  eiyectloa  whatever  woe  taken  by 
4he  defendant  to  the  validity  of  tliia  transaction }  th*t  the 
purchase  of  the  annqity  in  question  win  a  (hir  and  booi-fide 
tsaiisaotiony  a^d  without  any  firai^d  or  colhisicHi  on  the  pari 
of  JfBipH»,Waiiio»9  or  the. plaintiff;  that  the  bill  of  phat)^» 
amounting  to  Q35L  was  made  out  by  plaintiff  i|i  tbe  aam^f 
of  his  partners  and  himself,  and  was  justly  due  to  th^m  as 
partners ;  that  the  sum  of  235/*  vf»  paid  by  the  plaintiff  to 
the  account  of  the  partnership,  and  di^t  no  part  fjiereof 
was  retained  by  him  otherwise  than  as  oi^  of  the  partners; 
and  that  the  defendant  did  not  at  the  time  of  the  delii^ery  or 
payoient  of  the  bill,  or  at  any  other  time  since^  make  amy 
ol^ecdon  thereto^  er  to  apy  of  Ae  charges  therein  contaiaed. 
The  objection  to  the  annuity  was«  that  inasmuch  as  part  of 
the  consideration  had  bean  thus  returned  to  the  plaintiff  by 
defendant,  it  was  absoluteljr  void  by  1*7  Geo.  3.  c.  26.  «,  4, 
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.  Sairleit  and  Camfbill  shewed  cause  against  fte  rule,  and 
oontieiidcd,  that  this  was  not  such  a  retainer  of  the  con- 
sidcntieiHinooej  as  was  contemplated  by  the  legislature. 
Taauppokt  Jfae  objection  taken  in  this  case,  it  must  be  diik 
tincd;  riitfWD  that  fraud  and  collusion  eiisted.  Thh  is  the 
mnkmction  to  Iwput  upon  17  Geo.S.  e^86.  s. £4,  as  weli 
as  npoo  liK4ii^  statute  5S  Gto.  S.  e.  Ul  •  s.  6.  The  words 
f '.  prstanqi*''  osedin  the  fine-mentioned  statute,  and  ^  prac* 
tioes?  initbe  latter,  olearly  mean  such  pretences  and  practices 
fui.are  of  a  fitnuduleipt  nature,  and  where  the  money  retain^ 
ed  IS  kept  back  fot  a  dishonest  purpose.  Nodiing  of  diat 
kflul  can  be  imputed  in  this  case.  On  the  contrary,  all  fraud 
i^mtgBtti»Bd  by  the  pliontiff 's  affidavit,  and  it  distincdy  ap- 
pearsiin  botb  aCdairits  that  the  bfil  of  charges  was  paid  in 
parsuancaof  an  unpVQSs  agreement;  and  it  does  not  even 
af^eor  that  tfie.4noaey  W9s  nBtained  for  die  plaintif  's  own 
adiTantage.  Upon  this  part  of  the  easp  Ex  parte  Maeken-' 
2ie(4i)^  and  Coare  ▼•  GiikNib)^  are  authorities.  But  eren 
suppofing-  the  fptainer  of  so  «nmll  a  sufn  of  money  was 
iUc^  smU-  it  ip  noe  f mpefimive  on  the  Coyrt  to  vacate  die 
deedp  absolntelyy'becaase  tbeycleatly'havea  discretion  upon 
the  suljiect,  aa  appears  by  the  case  of  Cook  r^  Tower  {e)i' 
In  die.  €i)ses  oi  Berry  r.BaUtiy{d\  Pooh  v.  CeAtmei{i)^. 
Dticotfe  t.  ^oger${fy,  and  Baf6er  y.  Oamsan  (g)>  the  Court 
exercised  a<  discretion  by  only  s^ttpg  aside  the  annuity  upon 
cectatn  teinia.  In  the  present  case  the  whole  of  the  transao**. 
tion.  wa$'  perfectly  &iv  \  the  money  was  paid  in  pvrsuanoe  ct 
an  agreeniept  1^  t^e  defendant,  who  was  ^iolsdff  a  member 
of  die  profession,  and  therefore  a  eooipetent  judge  of  hiS' 
own  intevesta ;  die  annuity  ^^  h^i^  paid  for  several  jieasf 
WidH>Ht  otpectiDn,  aad  it  is  not  ipdl  a  Iaps9  of  twelviB  years, 
that  thia  objection  is  suggested,  and  therefore,  under  aucb 
circiufistences,  it  is  an  oLjoction  which  is  entitled  to  idr 
favour., 
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ib)  \  Ea»t,  8.5. 
(f )  1  Tannf.  .V?. 
{H)  /»  T.  R.  ejoo. 
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Moore,  402. 
U)  i  Bain.  A:  AUI.  -^at. 


1022; 
Oianui* 

STOMB 

V. 
AlXAVf 


&  C.  4  0. 


164 
1822. 


QlRDLB- 
•TOXB 

V. 
ALX.AN, 


•      CASES  IN  THB   KlNG^S  BSNCilp 

Martyat  and  Abraham^  contrd,  relied  upon  the  eipress 
words  of  tfae  statute^  and  contended  that  fliis  was  an  at- 
tempt to  e^ade  the  wholesome  provision  of  a  law  made  for 
the  protection  of  needy  persons,  who  might  otherwise^  from 
neoessitjy  be  compelled  to  accede  to  anylenns,  however 
unreasonable,  which  the  grantee  of  an  annuity  might  think 
proper  to  impose.  By  statute  17  Geo.  3.  c*M.  a*  4.  it  is 
enacted,  that  if  any  part  of  the  consideration  money  be 
returned,  to  the  person  advancing  it»  8lc. ;  or  if  any  part  of 
the  consideration  be  retained  on  atiy  pretence,  the  grantor  of 
the  annuity  may  apply  to  the  Court  to  stay  proceedings  on 
Ihe  judgment  or  action,  and  the  Court  may  order  the  .deed, 
lie.  to  be  cancelled.  Now  these  words  are  yery  general, 
and  clearly  include  the  present  case.  The  words  "  retained 
on  anff  preterKeT  exclude  the  consideration,  whether  the  mo^ 
tive  of  the  retainer  be  fair  or  otherwise ;  and  it  aeaxkap  that 
if  the  moo^y  be  in  fact  retained  out  of  the  purchase  mmey. 
tb^  smallness  of  the  amount  is  no  answer  to  the  objection. 
Here  there  is  a  sum  of  55/.  expressly  retained  for  pro^ 
euratton  money.  The  plaintiff  is  himself  the  grantee 
of  the  annuity,  and  though  the  bill  is  made  out  in 
his  own  name,  and  the  names  of  bis  partners,  that  makes 
no  difference,  because  he  participates  with  them  in  the 
amount  of  the  money  so  retained.  If  this  be  not  a  retainer 
within  the  meaning  of  the  statute ;  there  is  no  saying  where 
the  line  is  to  be  drawn,  because  upon  the  same  principle  the 
whole  consideration  might  be  retained*without  any  objection 
Mhatever.  Unless  full  effect  is  given  to  the  words  of  the 
statute,  the  intention  of  the  legislature  roust  be  frustrated. 
In  the  case  of  Broomhead  v.  Eyre  {a),  the  annuity  was  set 
aside,  on  the  ground  tliat  part  of  the  consideration  for  the 
annuity  had  been  paid  back  to  the  grantee  for  the  procura^ 
tion.  The  only  difference  between  that  case  and  the  pre-r 
sent  is,  tliat  in  this  it  was  paid  back  to  the  partnership  of 
BtUumtfy  Girdlestone,  and  Bellamy^  of  wliich  firm  thf  plain-* 
(n)  b  T,  R.  b07, 
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tiff  was  ft  member*  But  still  the  principle  is  the  same* 
becoose  the  plaintiff,  who  is  the  grantee,  participated  in  the 
chaige  for  procunitioiii  The  case  of  Hurd  v.  Girdl€stoneia)f 
does  totafiect  tUs  arguraenty  because  there  the  charge  for 
proeumtion  hiid  been  inadvertently  made,  and  had  been  paid 
hf  Hitstake ;  but  here  the  charge  is  deliberately  made^  and 
expressly  paid  out  of  the  consideration-money.  Unless, 
therefore  the  Court  is  prepared  to  say  that  the  words  of  the 
statute  afe  not  to  receive  dieir  ful)  effect,  the  annuity  ought 
to  beset  atiide.  I 
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Abbott,  C.  J. — ^Admitting  the  fact  to  be  clearly  esta- 
Mished,  that  die  sum  of  55l,  was  retained  out  of  the  con- 
sideratfon,  is  a  chaise  for  the  procuration  of  this  annuityi 
the  <iUestion  tfien  corned  to  thi^,  whether,  (regard  being  had 
to  iht  language  of  the  statute),  it  is  imperative  on  <he  Court, 
absdlhtt^y  to  v&esfe  the  annuity,  or  whether  diey  may  nojt 
order  that  to  be  done,  which  sp|jears  to  be  right  and  just 
between  the  parties.     I  am  of  opinkm/  that  it  is  not  impe- 
rative upon  us  to  vacate  the  nmiuity  altogether,  but,  that  we 
may  impo^ie  such  terms  npon  the  parties,  as  the  justice  of 
the  case  seems  to  require.     In  the  case  of  Cook  v.  Totrer  (6), 
Which  came  before  die  Court  of  Common  Pleas,  upon  the 
construction  of  the  4th  section  of  17  Geo.  3.  c.  126.  the 
language  used  by  two  of  the  learned  Judges,  warrants  us  in 
putting  this  construction  upon  the  statute.  There  Mansfield, 
C.  J.  says,  '*  the  4th  section  of  the  act  gives  relief,  if  any  of 
the  bilfo;  with  the  privity  and  consent  of  the  person  drawing 
them,  Shalt  not  be  paid  when  due,  or  shall  be  cancelled  with* 
'  out  being  paid ;  or  if  the  consideration,  or  siny  part  of  it,  is 
paid  in  goods,  or  if  any  part  of  the  consideration  is  retained 
nnder  pretence  of  answering  the  futare  payments  of  the 
annuity,  or  any  other  pretence.    The  rest  of  these  expe- 
dients a^e  every  one,  a  manifest  fraud  upon  the  grantor :  but 
i}kt  non-payment  of  the  bills  may  happen  either  without 
(4)  1  Mdrsb.  407.  5.  C.  6  Tauut.  8.  {h)  I  Taunt,  372. 
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182d.       fnnd  or  with  fraud.    The  ststuCe  proceeds  to  enact,  that  if 
^^"^^^      upon  application^  it  shall  appear  to  the  Court,  that  such 
iToNB  *     pradieei  have  been  used|  the  Court  omij  order  the  secniitiee 
A^,.      tobec«celW.    Iti.diffi<uItaoCto«i>pa.«,ti>.tli»l». 
gishture,  in  using  this  ezpreasidn,  had  in  new  aoonething 
fraudulent,  and  Aat  the  law  was  meant  to  punish  somalhing 
dishonest  and  base.*    It  ought  to  be  obserred  in  this  case, 
diat  the  statute  itself  does  not  make  it  imperative  on  the 
Coon  to  vacate  the  securities,  for  it  only  says,  that  the  Court 
mojr  order  the  deeds,  fltc.  to  be  cancelled ;  and  upon  4m 
point,  Chambrtj  J,  makes  these  observsftions  >*«^  A  dfartino- 
tion  is  to  be  remarked  in  the  language  used  in  the  act.    The 
espressioQ  in  the  three  preceding  sections  is,  duit  die  inslra* 
ment  shall  be  wholly  null  and  void;  the  fourdi  only  says, 
that  it  shall  and  may  be  lawful  for  the  Court  to  cancel  the 
deeds ;  which  is  (^  a  very  different  imp<Mrt.    Wheiu  those 
words  have  been  omstrued  to  be  imperative,  they  hate  bean 
so  held  from  the  nature  of  the  case :  it  is  in  this  case  dhs- 
cretionary  with  the  Court,  whether  Aey  will  enlerlaiu  the 
application/*    Since  that,  there  have  been  four  cases,  in 
which  Ae  Court  has  exercised  a  discretion,  by  only  setting 
aside  the  annuity  upon  certain  terms,  namely,  the  cases  of 
Berry  v.  Bentky^  Poole  v.  Cabanes^  Drake  v.  lioger»,  and 
*  Barber  v.  Gamson.     The  last  mentioned  case  was  deter«^ 

mined  by  two  of  the  learned  Judges  of  this  Court  only;  my 
Brother  Best  and  myself,  being  absent  when  it  was  aigued. 
The  question  there  arose  upon  the  55  Geo.  3.  c*  141.  s.  6. 
an  act  of  parliament,  framed  in  terms  nearly  ttmilar  to  that 
upon  which  this  point  arises.  I  entirely  concur  in  the  opi- 
nion eiqpressed  by  the  two  learned  Judges  vrbo  decided  that 
case.  I  think  the  Court  has  a  discretion  in  cases  of  this 
kind ;  and  it  would  be  a  monstrous  thing  to  say  that  the 
Court  had  not.  Adverting  to  the  several  instances  mentioned 
in  this  act  of  parliament,  a  power  is  given  to  the  Court  to 
order  the  sccuiities  to  be  vacated  ;  but  I  can  hardly  suppose 
that  the  legislature  intended  that  in  any  one  of  these  in* 
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Itancea  it  should  be  imperative  on  the  Court  to  vacate  the  IMS. 
almuityy  and  declare  the  deeds  absohitdy  Toid^  upoQ-  molioD^  ^^^^^^^ 
without  any  regard  whatever  to  the  special  circamstaaots  of  »tomb 
the  case.  I  thmk  it  ■  inpoasible  to  suppose  that  the  legoH 
latare  meant  -to  make  it  imperative  on  the  Court  to  Vaeate  the 
aanmlpdeedi  on  a  summary  application,  witfiout  SMhrertiBg 
to-the4acts  and  oofcumstances  of  the  case*  1  entirely  concur 
in  tho  opinion  eipressed  by  my  Brother  Bayltff  and  nqr 
Brother  Hobn^yd,  in  Barber  v.  Gamsan,  in  tins  eonatruetioti 
to  be  put  upon  the  statute.  Here  is  a  most  cndeal  <h^^o^ 
Uaa  tahen,  and  we  are  called  upon  to  suatain  it,  and  thereby 
vnclite  an  annuity  now  of  twelve  years  standisgy  merely  k^ 
cauae»  at  Jho^lime  it  was  purchased^  d5/«  waapmd  out  of  the 
coQSid^fatioBt  as  a  chaige  for  procuration^  Owsidering 
who  the^^  parties  were,  an  attorney  in  partnenhip  on  the  on^ 
wks^and  -a  genthwan  at  the  bar  on  the  otbefi  we  think  it 
wwU  bn  too  severe  •  penalty,  to  declare  tUs  annuity  nuU 
and  veidf  merely  because  so  small  a  sum  was  charged  and 
paid  out  of  the  consideration,  as  the  price  of  procuring  the 
annuity.  We  are  more  especially  led  to  this  conclusion^ 
from  the  circumstance  that  the  plaintiffh  ad  offered  to  give 
np  in  the  outset^  a  considerable  -portion  of  the  annuity. 
Under  all  die  circumstances  of  this  oase«  we  think  this  rule 
ought  to  be  discharged  on  these  terms,  namely,  that  the  an* 
nuity  shatt^  reduced  to  700/.  to  be  computed  from  the. 
month.pf  Afoy,  1818. 

The  reat  of  the  Court  concurred. 

Bule'  discharged  accordingly. 


Samb  «•  Samje* 

J[  HIS  was  a  similar  application  to  set  aside  another  an- 
nuity far  300/.  granted  to  the  plaintiff  for  the  life  of  the 
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i822,  defeodant,  on  thegroniid^  that  a  sum  of  10/.  had  been  ro- 

^"^^^^^^  taioed  out   of  the  conaideratioiiy  as  procuratioa*  monej* 

MToi'u'  This  nik  was  also  discharged,  on  the  terms  of  the  annni^ 


V. 


being  reduced  to  9001.  to  be  computed  from  May,  1818. 

Rule  discharged. 


Mondajf^  WooLLEY,  Ezecutrix  V.  Clabk  and  Others. 

Nw.  IB* 


Where  a  vcr-    X  HIS  was  an  action  of  trover,  for  certain  articles  of  stock 

diet  was  foaod  . 

for  the  plaintiff  m  trade,  tools,  and  implements,  the  property  of  plaintiff's 

for"^e%^'  testator  in  his  life-time,  which  the  defendants  had  wrongfully 

d?  Uration'*  Converted  to  their  own  use.     On  Not  Guilty,  the  plaintiff 

subject  to  the  recovered  a  verdict  before  ^65o/^,  C.  J.  at  the  Middle9ex 

gentleman  at  sittings  after  last  Michaelmas   Term,  when  the  danjiages 

the  arbitrator  ^^'^  referred,  by  an  order  of  nisi  prius/to  the  arbitration  of 

declined  pro-    a  gentleman  at  the  bar,    A  rule  nisi  for  a  new  trial  had  been 
eeedinginthe      ^   .  .  -     -r*  m 

reference :—    obtamed  in  Hilary,  which  was  argued  in  Easter  Term,  and 

plaintiff  was     ^^^^  discharged  (a).    Ibe  arbitrator  declined  proceeding  in 

judirmentand   ^^^  reference,  from  motives  of  personal  delicacy,  having  been 

execution         originally  consulted  by  one  of  the  parties,  and  having  ao- 
forthwith,  un-  ,  ^.  ,  ,  .  r    ,  •  • 

leas  the  defen-  swered  a  case  sent  to  him  upon  the  subject  of  this  action, 

lorcfcMhe  ^*    On  a  ^former  day  in  this  Term,  a  rule  nisi  was  obtained,  to 

^""?R^*  ^b*     *^®w  cause  why  the  plaintiff  should  not  be  at  liberty  to  issue 

trator.  execution  against  Kelly,  one  of  the  defendants,  for  the  value 

of  the  goods  for  which  the  action  was  brought,  or  why  the 

arbitrator  named  in  the  order  of  nisi  prius,  should  be  at 

liberty  to  name  another  arbitrator,  or  why  another  arbitrator 

should  not  be  named  by  the  Court  ? 

jlrchboldnoyf  shewed  cause,  and  contended  that  the  Court 
had  no  authority  to  grant  a  rule  in  any  of  the  terms  prayed, 

(c)  Vide  ante^  Vel.  i.  pace409. 
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Tbe  verdict  was  takfn  for  the  damages  in  the  d^cUntioq^ 
subject  to  the  award  of  a  g^ntiemao  at  the  bar,  specificalif 
oained.  In  the  first  place  then^  the  Court  could  QO^  ord^ 
execution  to  issue«  until  tbe  damages  ba4  been  ^certained  Clar^ . 
by  the  arbitrator ;  and  the  officer  of  the  Court  could  not 
enter  up  the  judgment  until  the  terms  of  the  order  of  ni|i 
prius  had  been  complied  y^ith ;  unless  th^]re  was  a  perfect 
judgment,  the  Court  could  not  order  execution.  Taking  this 
to  be  clear,  what  authority,  in  the  second  place,  had  this 
Court  to  order  the  arbitrator  chosen  at  nisi  prius,  to  name 
another  arbitrator,  or  what  power  had  they  to  sitting  in  banc^ 
to  name  another  arbitrator  i  The  defendant,  against  y\'h<a^ 
this  application  was  made,  complained  that  his  case  had  not 
been  beard,  and  tliat  he  had  no  opportunity  of  calling  his 
witnesses  at  the  trial.  He,  therefore,  had  good  reason  to 
object  to  the  reference,  and  had  a  right  to  have  his  case  fully 
considered  by  another  Jury. 

Brougham,  contrd,  was  stopt  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion,  that  we  may  give  the 
plaintiff  leave  to  take  out  execution  forthwith,  or  the  de- 
fendant must. consent  to  go  before  soipe  other  arbitrator  to 
assess  th^  damages.  This  case  has  been  decided  by  a  tii- 
bunal,  the  most  competent  to  decide  it,  namely,  the  Jury. 
Where  there  has  been  a  trial,  and  the  verdict  has  been  as- 
certained by  the  Jury,  and  the  parties  agree  that  the  damages 
shall  be  settled  by  an  arbitrator,  and  if  by  any  accident  thb 
is  prevented,  the  Court  has  a  right  to  look  into  the  case,  and 
see  what  the  damages  are,  and  allow  execution  to  be  taken 
out.  This  is  a  case  of  that  description,  and  therefore,  unless 
the  parties  agree  to  name  another  arbitrator,  we  will  order 
execution  to  issue. 

HoLBOTD,  J.  (a>— It  is  admitted,  that  a  verdict  has  been 
(«)  B^fUiff  J.  wai  abient. 
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1829.  taken  in  this  case  for  some  damages*  By  the  practice  of  the 
^^v*^^  C^ttrtf  judgment  and  ezecntion  follow  in  ordinary  cases  as  a 
WoouBT  njjtter  of  coorse.  Where  a  verdict  is  tidLen,  sulgect  to  a  re- 
Clabx.  ference,  and  the  plaintiff  enters  op  jo<%ment^  and  takes  out 
execution  in  the  ordinary  course  of  practice^  then  the  appli- 
cation of  the  defendant  will  prevent  his  domg  so,  in  order 
that  the  justice  of  the  case  may  ht  answered,  and  Aat  the 
plaintiff  shall  not  have  his  judgment  and  execution  for  more 
than  the  arbitrator  finds  to  be  due.  But  if,  according  to  the 
practice,  judgment  and  execution  follow  as  a  matter  of 
course,  some  ground  must  ^be  shewn  by  the  defendant,  why 
execution  should  not  issue,  llierefore,  it  is  for  the  ^kfen* 
dant  in  dus  case,  to'make  an  application  to  the  Court,  to 
prevent  execution  going  for  more  than  the  justice  of  the 
case  will  warrant.  If  the  defendant  ^1  now  agree  to  refer 
the  damages  to  some  oth^  arbitrator,  such  an  applicatioa 
will  become  unnecessary,  and  the  nde  may  be  moulded  ac* 
cordingly. 

Bbst,  J.  concurred. 

Bnmgham  for  the  plaintiff,  wnAJnhbold  for  the  defa»- 

dant,  then  agreed  to  refer  the  damages  to  another  gentleman 

.ut  the  bar,  to  ascertain  the  amount  for  which  execulioa 

should  issue^  and  the  order  of  reference  was  made  a  i^ule  of 

court. 


tticttASUiAsi  «nai^  Tnnu>  eBOi  rt.  161 


JJECLARATION  in  covenant  upon  a  lease  of  the  tn)all  A  ditch  u  a 

thfaes  of  certun  garden  gix>iind|  in  the  pariah  of  East  Moul-  the^iii>aniDg  of 

«^  in  the  countgr  ot  Surrey.  Plea,  6nt,  non  est  factum ;  £^,0^^;^^'^*^^^ 

aecond,  that  by  a  certain  indosure  act  for  inclosing  the  waste  4iG€o.3.c.i09» 

of  the  said  parish,  of  which  plaintiff  was  perpetual  curate,  where  tbeiMae 

Ifae  coaaiisabners  therein  naned  were  empowered  to  aUot  I^'ruin^uot. 

te  the -curate,  in  lieu  of  all  tithes,  a  certain  proportion  of  the  ^^„\j^t, 

mstet  about,  to  be  enclosed,  and  did  so  allot  the  same,,  mfficient /eiwt 

whereby  the  tithes  and  the  rent  before  payable  thereon,  meanine  of  a 

tettsed,  and' were  extinguished;  similiter,  to  the  first  plea;  i^A^Lwhlk 

mad  to  the  aecoad,  replicaticm,  that  it  was  provided  by  the  required  that 

-1    «  \  r        .,     t.    .^  the  allotments 

said  aoti  that  the-said  allotments  so  made  to  the  said  plaintitF  « should  be 

^  ahottld  be  enclosed  and  fenced  on  all  such  parts  and  sides  ^^  qq^i 

aa  ahouU  not  be  directed  to  be  fenced  by  any  other  pro-  ;"!f**  P**"**  ^^ 

.,,,,,       Bides  as  should 

piriecor,  or  as  should  not  atyoin  to  any  mdosed  land«  or  be  not  be  directed 
bounded  by  afty  river  or  other  sufficient  fence,  in  the  judg-  by  any ^o£r 
sMBt  of  die  owmiissioners,  (free  of  expence  to  the  plaintiff,  ^[Xuld  no^ 
9tnA  averring  that  the  said  allotment,  &c.  was  not  fenced  or  ^^pin  to  any 

enclosed  land* 

ittdoaedacooidiog  to  the  sud  ac^  and  in  the  OKumer  therein  or  be  bounded 
psaaeribed  in  4liaers  puts  thereof,  which  were  nddier  di-  Jha^Uj^^^ 
lacted  to  be  frncjed  by  any  other  proprietor,  nor  adjoined  any  p^/^*"^*?  * 
incl6sed  lands,  nor  were  bounded  by  a  river  or  other  sufficient  part  of  the 
fence  in  the  judgment  of  the  said  commissioners/'    Issue  was  bounded 
theildon.    At  the  trial  before  Abbott,  C.  J.  at  the  Middlesex  & i!l?He'i? 
a^otimed  Sittings  after  last  Hilary  Term^  the  only  question  th^  this  was  a 
wasw  whether  the  allotment  to  the  phiintiff,  being  partly  fence  wtthm 
bounded  by  an  old  deep  ditch  or  drain  only,  was  ''bounded  ^e  sutatsf 
by  a  sufficient  fence"  within  the  meaning  of  this  indosure 
act.    It  was  proved  that  the  commissioners  had  adjudged  it 
to  be  sufficients  but  the  learned  Judge  told  the  Jury,  that  in 
his  opinion,  a  ditch  was  not  a  fence  within  the  meaning  of 
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1822.  the  Local  biclcNnire  Act,  nor  ^Urithin  the  meanii^  of  the  Ge- 
neral Indosute  Act^  41  Geo.  S.  c.  109*  m«  19^  19*  24^  €5, 
&  £6,  and  tfaerefote  a  verdict  was  taken  genially  for  the 
Aaviioir.  plaintiflF,  with  liberty  to  Ae  defendant  to  move  to  enter  a 
verdict  for  him  on  the  second  plea,  if  the  Court  should  b« 
of  a  different  opinion, 

D.  jP.  Jones  m  EasierTerm  last  ohtaitied  a  rule  nisi  ie» 
cordingly,  and 

CcpUy,  S.  6.  now  shewed  cause  agaitet  the  rule,  and 
contended,  that  according  to  the  universal  acceptation  and  use 
of  the  word  *^  fence",  it  must  mean  someAing  erected  upon, 
and  extending  above  the  surface  of  the  ground.  The  local 
act  of  Parliament  required  that  the  fence  should  be  a  good 
thriving  quickset  hedge,  unless  the  allotment  was  bonded 
by  a  river  or  other  sufficient  fence.  Hie  question  is,  whe- 
ther a  ditch  is  a  fence  i  It  is  perfiaps  impossible  to  find  any 
judicial  decision  upon  such  a  question  as  this,  and  in  the 
absence  of  such,  recourse  must  be  had,  for  a  proper  defini« 
tion,  to  etymologists  of  authority.  lA  JvhmotfB  Dictiomuy, 
under  the  word  ''fence**  (de6nition  S),  are  found  these  ex« 
pletives — **  inclosure,  ground,  hedge,  fdrtified  boundsry". 
Now  these  are  all  dearly  erections  upon  the  sarfeoeof  Am 
earth,  and  it  is  obvious  therefore,  dbat  the  learned  lenoogra* 
pher  applied  that  description  to  a  ''  fence''.  He  submitted 
therefore,  that  the  rule  must  be  discharged. 

X>.  JP.  Jones,  in  support  of  the  rule,  innsted,  that  the  defi*-^ 
mtion  suggested  was  quite  irrelevant  Inclosure  of  the  bnd 
and  exclusion  of  intruders,  are  the  objects  proposed  by  a 
fence,  and  does  not  a  ditch  effect  diose  objects  as  ^ell  a» 
any  hedge  or  erection,  be  it  never  so  high  ?  A  dictionaiy  can 
hardly  be  considered  as  an  authority  in  thb  case,  but  there  is 
a  respectable  authority  die  other  way,  for  CMs  (ja),  on  his 
(a)  Caliis^  tit  Dhckes,  Si. 
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feading  on  the  statute  <tf  Bewers^  expressly  calls  a  dkck  a 
fence,  and  treats  them  as  synoniinous  terms.  The  defen- 
dant tfierefore  on  lliis  issue  is  clearly  entitled  to  a  verdict. 

i^BBOTT,  C.  J. — I  was  of  opinion  at  the  trial,  that  a  ditch 
of  the  description  proved  in  this  case  to  have  existed,  was 
not  a  fence  within  the  meaning  of  the  Local  Act,  nor  of  tlie 
General  Inclosure  Act.  It  appeared  to  me^  that  the  word 
**  fence,"  which  is  a  general  term  in  the  General  Inclosure 
Act,  imported  something  more  than  a  mere  ditch,  and  my 
opinion  appeared  to  be  fortified  by  the  language  of  the 
25th  section,  which  declares  '^  that  it  shall  be  lawful  for 
Ae  beveral  proprietors  of  die  allotmehts,  to  be  made  in  i^ur- 
•tiance  of  any  sach  act,  at  «By  seasonable  time  or  times^  ^hin 
tbe  space  of  seveD  years  next  after  the  fedcing  of  aiiy  allots 
inent  or  allbtmetiis,  to  set  up  and  erect  posts  and  rails,  ot 
other  dead  fences,  on  the  outside  df  the  diteh^  faoimfling 
their  ^espedtivc  aUotments,  not  etceedtftg  three  feet  from 
indk  ditehes,  for  the  preservation  of  their  quickset  hedges  ( 
and  at  any  seasonable  ti'me  or  times^  before  the  expiration 
of  the  sdd  terrk,  to  take  and  cariy  away  the  materials  of 
auch  outside  fences  when  they  shall  think '  projier."  Upon 
reference  to  this  section,  I  thought  that  a  mere  ditch  was 
not  siifficieol:;'  bnt'wkerfe  there  was  a  riv^,  I  thouj^t  diat 
iHi^hit  be  deemcUl  a  sufllcieiit  fence*  'That  was  my  opinion 
at  the  trial,  and  I  confess  my  nlind  is  not  free  from  d^ubt 
upon  die  subject  at  di^  present  mooent.  My  learned  Bro* 
Ihera,  however,  are  unanimously  of  opinion,  that  a  ditch  is 
a  fence  to  satisfy  the  requisites  of  this  statute.  I  shall 
therefore  only  observe  further,  that  it  is  much  td  be?  re« 
gritted  that  this  point  has  not  been  settled  sooner/  because 
m  the'coiirse  of  the  last  thirty  years  some  hundreds  of  tfaou-^ 
ttdds  of  pounds  might  have  been  saved,  which  have  been 
expended,  if  it  had  been  thought  suflScient,  instead  of  rioifig 
thaf  whidi  has  been  constantly  done,  namely,  planting 
quickset  hedges,  aad  puttmg  up  posts  and  rails  to  protect 
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1823.  the  fences  for  a  certain  number  of  years^  merely  to  dig  i^ 
ditch,  and  where  there  was  a  pre-existing  ditch  to  have  that 
alone,  as  part  of  the  fence.  But  the  migority  of  the  Court 
ARNitoa*  being  of  opinion  that  this  is  the  construction  to  be  put  upon 
the  act,  the  verdict  must  be  entered  for  the  defendant  \oo 
this  issue- 
Rule  absolute^ 


El.LIi 


tJf*"'*  Hakt  v.  Taylor* 


Whoe  ptein**  JjmEREIVETHER  moved,  on  the  part  of  die  defendant^ 
apoB^jpffo^  ^^  change  the  venue  horn  London  to  LancoMUrt,  upon  an 
^IdtT?  ^ant  ^^yit,  stating  that  the  declaration  contained  two  counta  ) 
for  goods  8oM  ^e  first  upon  a  pronussofy  note,  and  the  last  for  |0od» 
and  laid  his  *  sold  and  delivered ;  that  the'  biU  of  particulars  reversed  the 
]l^"^d  ttft»w  Older  of  the  counta,  stating  that  for  gooda  sold  an^  deli« 
T?"**fj2Sl'  ^^^^  *"^'  ^^  that  upon  the  promissory  note  last;  diat 
lar,  reverslw  the  real  cause  of  action  was  a  sale  of  gooda;  and  that  it 
his  demuids,  ux)se  b  Lancashire,  and  not  elsewhere.  Under  these  cip* 
^^^^^J[^  cuautances  he  submitted  that  this  was  a  proper  motion. 

the  Teniie  to 
yftfifiifAtff  I  on 
anaiBdaWt  Batlbt,  J.(a>-The  case  of  Gmn  v.  Shqfherd{b)  w 

^^i[^a  «>^»^«  «g«n«^  this  application.    It  was  thera  decided  that 

a^SoulV!^  the  Court  could  not  separate  the  causes  of  action.    If  the 

arising  in  the'  defendant's  affidaidt  had  stated  that  the  promissory  note 

and  not  ebe^*  '^'j  ^  i^t  exist^  and  that  the  count  upon  it  was  inserted 

bf^^f  ^  wcrely  for  the  purpose  of  pieventing  him  from  changing 

promissory  the  venue^  the  Court  perhaps  might  have  granted  th\s  rule  i 
note  not  being  •       i.        «    ,  ,  •  .  •   .       •    . 

negatived,       bii.t  for^afj  that  appears  the  nota  does  enst,  and  that  bemg 

the  case,  the  Court  will  nqt  restrain  the  plaintiff  from  pro- 

ceedii^  in  the  venue  he  has  chosen,  on  account  of  anothev 

I  of  actiopi» 

Sttle  refived^ 

(a)  The  oaly  Jadge  in  Court.  (h)  5  Tanntr  57d. 
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N9V.  fU 


^aL^DREfVS,  on  a  fonner  day,  obtained  a  rule  nisi  for  A  pruooer,  in 
Imnging  np  th«  defendani,  a  prisoner,  charged  in  execution  STrairoA 
A^r  debt^  to  compel  him  to  make  an  assignment  of  his  ^eb^nlee^T 
estate  and  effects  for  the  hmmAt  of  his  creditors,  in  pursu*  sooi.,  is  not 
«nce  of  the  (compulsive  clauses  of  the  Lord's  Aei,  39  Geo.  2.  bnmgbt  np 
^.  «8.  Si.  1«&  17,  and  the 33 Geo.  3.  c,5.    Theapplica-  j^lli^^'u^ 


tion  was  made  at  the  instance  of  the  pbdntiff  alone,  and  ^^^^^^^ 
thecaseof  CAii{ipeUv,j|«Uey(a)ws8  cited  as  anantb^iity  c.5.tomske 

•     •  t  sn  atticnnm 

^npnnaple.  ofktocState 


CXt^y  now  shewed  cause,  and  eaid  the  answer  to  this 
motion  was,  that  the  plaindff 's  debt  amounted  to  nool. 
and  upwards,  and  the  operation  of  the  compulsory  dausea 
of  the  I/Md*s  Act  was  confined  to  the  case  of  a  prisoner 
committed  or  charged  in  execution  for  any  debt  or  damages 
not  exceeding  300/.,  besides  costs.  It  was  cleari  there- 
fore, that  if  the  debt  or  damages  exceeded  300f.>  the  cre- 
ditor had  no  remedy  under  the  compulsive  clauses.  By  no 
construction  of  this  act  would  the  Court  be  authorised  in 
fexercisiug  the  jurisdiction  now  sought  to  be  ihlerposed* 
Indep^dently  of  the  express  limitation  of  ihe  statute,  nd^ 
diing  could  be  more  unjust  in  principle,  than  to'  alfow  a 
creditor  to  adopt  one  remedy  by  charging  a  prisoner  in  exe- 
cution, and  confine  his  body  peihaps  for  twelve  months, 
and  then  compel  him  to  make  an  asrignm^nt  of  liis  Estates 
and  effects.  The  legislature,  by  32  Geo^'  2.  'c;  98, '  had 
limited  the  jurkdiction  of  the  Court  to  cases  where  the  debt 
was  only  100/. ;  but  by  33  Geo.  3.  c.  5.  it  had  been  et- 
te'nded  to  500/. ;  but  it  was  evident  that  the  intention  of 
this  legislature  was  not  to  carry  it  any  further. '  If  the  C6ilit 

(a)  Ante,  vol.  i.  S5t 
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could  eicercise  the  jurisdicticm  to  the  extent  urged  by  thie 
application,  it  would  per  saltuni  repeal  the  general  Inaol* 
vent  Debtors'  Act,  and  supersede  the  necessity  of  any  fur- 
ther  measure  respecting  msolTent  debtors. 

Andrews^  contrA,  argued  upon  the  principle  laid  dowB 
in  Gkappdlv.  AMey,  that  as  the  chief  object  of  the  Lord's 
Act  wu  to  oblige  the  debtor  to  do  justiee  to  his  creditors, 
he  might  be  broaght  up  to  make  an  assignment  of  his 
property,  whatever  the  wukowaX  of  his  debts  might  be;  He 
had  understood  that  case  to  go  the  whole  length  of  saj^, 
that  the  debtor  might  be  compelled  to  make  satisfaction  to 
his  creditors,  though  the  debt  exceeded  300/.  If,  contrary 
to  the  principle  there  laid  down,  the  Court  were,  to  limit 
the  relief  to  cases  where  the  debt  was  300/.  only^  it  would, 
in  a  great  measure,  defeat  that  liberal  construction  which 
the  Court  wai  always  disposed  to  give  to  the  Lord's  Act  in 
ftivour  of  creditors.  It  was  no  answer  to  this  application, 
that  having  the  body  of  the  debtor  in  execution  was  a  satis- 
faction of  the  debt. 

Abbott,  C.  J. — ^The  case  of  Chappell  v*  Ashley  does 
i^ot  go  to  the  extent  which  we  are  required  to  carry  the 
Lord's  Act.  The  effect  of  that  case  is  no  more  than  thb, 
namely,  that  it  is  competent  for  any  one  creditor  whose 
debt  dots  not  amount  to  3001.,  to  avail  hiauelf  of  the  1  Ah 
and  I7th  clauses  of  the  act,  and  to  compel  the  debtorto 
assign  his  property  whatever  maybe  the  whole  amount  of 
the  debts  for  whidi  he  is  charged  in  execution.  We  cannot 
^anry  the  construction  of  the  statute  farther  than  that.  It 
must  be  limited  to  the  case  of  a  creditor  whose  debt  does 
not  exceed  300/.     Here  the  debt  is  1700/.  and  upwards* « 

Baylrt,  J. — I  think  this  rule  ought  to  be  discharged 
with  costs.  It  was  moved  before  me,  and  I  entertained  a 
very  strong  doubt  at  the  time,  whether  I  ought  to  grant  it,  but 
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beiag  told  that  Chapfdl  ▼.  JMmf  had  decided  the  very       18dS. 
potato  I  yielded  to  the  application.  ''^/^^ 

BARKBR 
V. 

Bbbt,  J.~The  Court  would  gladly  make  this  rule  abso*      Si^^br. 
lute  if  it  had  authority,  eopsideriug  the  policy  of  the  act. 

Abbott,  C.  J.*^Upoii  the  whole  we  thkik  the  rule  ought 
to  be  discharged  widiout  costs.  The  Court  dees  not  ap« 
prove  of  a  man  living  in  priaon  and  refiiaing  to  give  up 
ids  efects  which  might  probably  discharge  all  his  debts. 

Sttle  discharged^  wilboul  Costs* 


In  the  Matter  of  Joabph  Annia^l  ^!l3f/ 


JD  Y  an  order  of  bastardy,  made  by  two  Justices^  on  the  ^^^  ^^ 

4th  of  AprU  last,  Joseph  Addis  was  directed  to  pay  to  the  made  until 

parish  oflkers  of  Stiaresione,  in  the  county  of  Leicester,  two  afterdiei^tii 

aeveral  sums  of  U.  and  17^  lOs.  die  one  fcM*  the  costs  ^^u^uf^L^^* 

wnere^y  tbe 

lOtemfing  the  lying-in  of  the  molherj  and  of  apprehending  pnutiTe  fa- 

and  secnriag  hissself ;  and  Ae  other  lor  the  maintenance  of  in  ae  mean 

the  child  from  its  birth  on  the  90th  Niwmber,  1808,  to  its  ^(.''^d^: 

death  on  the  l6th  JprU,  1812.    In  default  of  paying  these  ed  to  pay  two 

several  snms* 
several  snms  the  Justices  immediately  committed  him  to  one  for  the 


the  county  gaol  **  until  those  .sums  should  be  duly  paidy  or  niLtntraance, 
imtil  he  shouU  he  otherwise  dsUveredby  due  course  of  law/'  ^^""^^^ 
At  the  last  Jgosfer  Sessions  no  appeal  was  entered  against  the  h  Toid;  and 
order  of  filiation,  bat  the  Jiistices  at  the  Midsummer  SeiB*  fiiuitmg  Jos. 
sionsdischaiged  Jiriis,  on  the  ground  that  the  warrant  of  ^f^^^^ 

opon  an  illegal 
warrant,  froni  which  he  is  discharged  at  the  next  Sessions,  still  they  may  afterwards  issae 
a  fresh  warrant,  fooaded  on  the  original  order;  hat  if  tbe  case  ^Is  within  49  Geo.  5. 
c.  68.  s,  5.  as  an  order  nnappealed  from,  the  commitment  for  non-payment  of  mainte- 
nance must  be  for  three  monms,  onleMS  the  money  is  sooner  paid.  A  general  commitment 
until  the  putative  father  pays  two  setenU  smns,  one  for  mainteoaacei  and  the  other  for 
costs,  is  bad  in  toto. 
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coBnnitment  ivas  infiormal,  inaanuch  as  it  diiected  hkn  to 
be  impvitoiied  quousqw,  iastad  of  being  for  duee  mouthy 
iDraAflDit.  ^^j^^  ^^  49  Geo.  3-  c.68.  s.  3.  After  Addis  had  been 
thus  diacbargMb  bs  wtf  again  apiMdModed  on  the  4th  of 
September  Ust,  and  c<»Qmitted  to  the  connlgcgnl  'by  the 
filiating  Justicea,  under  a  fresh  warrant,  founded  on  the 
oriigpnal  onkr  of  filiatioii  and  nuuntenancsD.  The. warrant 
dwoled  <the  ga<^  ^*k>  reoaive  the  a«id<  Joa^iA  ^(Mb 
inlahis  ci$Atodf,  and  commit  himto  wand,  thoe  toxemain 
without  bail  or  mainpriie,  except  he  shpuld  put  in  suflbsiant; 
surety  to  perform  the  said  order^  or  dse  peiaonaUy  appear 
at  the  ae!Xt()uar(er  Sessions ;  and  also  to  abide  such  order 
as  the  Justices  there  assembled  should  take  in  that  behalf, 
and  if  thqr  shquld  take  no  or^eTi  then  to  abide  aod  perform 
tho. order  before  them.''  At  the  last  Jlftc^&iias  Sessions 
fhere  was  no  appeal  i^ainst  the  order  of  filiation^  and  oi| 
a  seoond  motion  to  dischaigs  him  from  the  commitment,  the 
G>urt  refused  to  mterfere,  because  his  ranedy,  if  nay,  ij^fs 
inthi»Couct» 

S*  M*  Phiiiips,  on  aformcr  day  b  this  Term,  obtained  a 
rule  nisi  for  a  habeas  corpus,  to  bring  up  the  body  of  Addk 
to  bedisdbarged  om^of  enstodyv  and  he  made  three  points. 
Ist.  That  the  Justices  had  no  authority  to  make  an  order  of 
maintenance  for  abye^one  time»  the  child  bengdeadnp* 
wards  of  twelve  years  at  the  time  the  order  was  made« 
2d.  Thai  the  second  commitment  should  hare  been  for  three 
months  under  the  49  Geo.  3.  c^fiS.  8.3,  instead  of  under 
the  1,8  Jl/u.  e*  3,  s.2.»  inasmuch  as  the  order  of  filiation 
must  be  considered  as  an  order  unqipealed  against,-  by  rea« 
son  of  the  first  commitment^  which  put  it  out  of  the  power 
of  Addii  to  appeal,  and  therefore  it  became  a  case  within 
the  first-mentioned  statute;  and,  3d.  That  this  commitment 
was  clearly  bad  in  form,  being  until  the  putative  father  paid 
two  several  sums  instead  of  one,  the  Justices  having  no 
power  to  commit  for  an  indefimte  period  for  non-payment  of 
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-mainteiiance,  that  power  ^steading  only  to  eases  ivhere  tbe        18!22* 

{Mutative  fadier  refuses  to  pay  tbe  expencea  of  filiation*  v^v^^/ 

la  re  AooUi 

When  die  case  came  on  this  day,  ^  first  pobt  was  pven 
up  as  untenable  (a). 

G.W.  MarriM  now  abewed  catwe,  and  contendedy  tbat 
there  :was  no  fonodation  for  tbe  remaining  objections.  The 
order  of  bastafdy  in  this  case  is  made  ooafomaUy  to  the 
It  JS&R  c.  S,  and  is  thfemfore  perfectly  good;  and  the  oiily 
question  is^  whether  the  second  warrant  of  commitment  is 
correct  in  point  of  form,  it  is  quite  dear  that  the  49  Geoi.  S. 
c«68«  s.  3,  has  no  bearing  upon  this  question^  because  that 
clause  has  reference  only  to  subsequent  maintenance  under 
un  order  of  bastardy  already  made  and  confirmedf  but  not 
to  enforcing  the  order  in  the  first  instance,  under  the 
statute  of  Jgtf  A  Ci  3. '  It  »  in  the  event  of  the  putative 
fsdior  refiismg, /rom  time  to  timet  to  obey  the  order  so  ^ 
made  and  confirmed,  that  the  Justicesi  for  the  purpose 
of  enforcing  it,  are  empowered,,  by  the  49  Geo.  3.  s.  d, 
to  commit  the  father  ior  three  months,  or  until  the 
mamtenance  money  is  paid.  Unless,  therefore,  it  can  be 
shewn  that  thb  is  a  case  witfiin  that  stututei  the  objection 
falls  to  the  grounds  Hiis  is  clearly  not  to  be  considered  as 
an  order  unappealed  against,  so  as  tp  briiig  it  within  that 
statute*  It  cannot  be  said  that^A&  was  deprived  of  hi« 
appeal  under  either  the  first  or  the  second  commitment; 
Supponi^  the  first  commitment  to  be  illegal,  still  there  was 
nothing  to  prevent  his  appealing  againlt  the  order  of  filia- 
tion* It  is  clear  that  the  Sessions  had  no  right  to  discharge 
him  ftom  die  first  commitment^  the  order  itself  being  per* 
foctly  regtthur,  and  no  appeal  q;ainst  it ;  but  having  dis- 
chaiged  him,  it  was  competent  for  the  filiating  Justices 
to  commit  him  again,  as  they  had  done  under  the  second 

(a)  See  Regina  v.  Odam,  1  Salk.  124.  Rex  v.  Fodi,  1  Bott.  5th  edit. 
477^  l?f«  V.  £re,  Id.  471.  Rex  v.  Murmai  Id.  492.  Rex  v.  Mike^  I4« 
473.    Rex  y.  HtU^  1  Sid.  3S6.    Rex  v.  Stceetj  9  East,  25. 
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I88S.  wtmat.  Even  then  he  mig^  have  appealed  to  the  Mk 
^^^^  chaelmai  Sessions  against  the  order»  Bts  ▼•  Hill  (a)^ 
Ju  re  A9Diti  gjjj  jj^  neglected  so  to  do,  and  therefore  the  order  waa 
condiisive  against  him,  and  he  remained  omnmttted  <m 
that  order.  This  case  then  being  out  of  the  purview  of 
the  statute  49  Geo.  3,  the  only  remaining  question  is. 
tifhether  the  commitment  is  bad  in  pcmit  of  form*  Sup* 
poung  this  to  be  a  caae  within  the  bitter  statute^  and  diit 
the  eommitment  should  have  been  for  three  months  instead 
of  for  an  uncertain  time,  for  not  paying  the  maintenance 
money,  still  the  commitment  would  be  good  quoad  the  SL 
.for  eosts,  by  force  of  the  4th  section  of  the  49  Geo.  3;  mid 
the  Court  might  reject  the  ]?/•  lOt.  as  suiphimge.  There 
is  no  doubt  that  the  Justices  may  commit  generally  for  the 
non«fAyment  of  the  expenoes,  and  therefore,  though  they 
had  no  such  power  with  respect  to  the  maintenance,  still 
the  commitment  here  would  be  good  pro  tanto,  according 
to  the  authority  of  many  deddecf  cases.  It  woidd  lead  to 
the  greatest  inconvenience  in  practice  if  there  were  to  be 
two  commitments,  one  for  maintenance,  and  the  other  for 
the  expenoea  of  apprehension,  8cc« 

PkUlipt,  contrft,  was  stopped  by  the  Court 

Abbott,  C.  J. — The  quesdon  ua  this  caise  is,  whether 
a  warrant  in  this  form  is  good.  If  it  is  not  good,  theremay 
be  another  warrant  made  out  to  commit  the  party  for 
three  months,  if  dus  is  now  to  be  considered  as  an  order  un* 
appealed  agamst,  which  I  am  inclined  to  diink  it  is.  A  de« 
feet  in  die  warrant  will  not  vitiate  the  order,  which,  in  Ibis 
case  appears  to  be  perfectly  correct;  but  the  difficulty  I  have 
is  in  saying  that  the  warrant  is^  correct.  If  there  has  been 
a  good  order  made  for  maintenance,  and  there  has  been  no 
appeal  against  it,  then  the  Justices  are  to  proceed  under  the 

(a)  1  Sid.  3S6.  See  Rex  v.  Messmtger,  1  Bott.  5Ui  edit.  474.  and  Rex 
V.  Smth^  Balst  542. 
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49  Geo.  3.  c.  68.  s.  S.  This  k  m  good  order  of  mainteoaace,  leat^ 
but  the  Justices  have  no  right  to  issue  their  warrant  to  com-  ^-^v^^ 
init  the  pi^rty  for  the  maintenance,  and  also  for  the  expences  ^  ^  Aooit. 
of  apprehending,  &c.  for  an  indefinite  period.  The  ob- 
jeetion  to  the  warrant  is,  that  the  party  is  committed  gene- 
rally, until  he  pays  two  different  sums,  when  it  should  hai^ 
been  a  commitment  for  one  onlj.  The  commitment  under 
the  statute  of  Elizabeth,  is  only  until  the  next  Sessions,  in 
default  of  the  party  entering  into  recognizances,  and  ^viag 
security ;  but  here  be  ia  committed  not  merely  for  the  main- 
tenancoi-money,  but  also  in  respect  of  the  expencea  of 
apprehending  him,  and  making  the  order  of  filiation,  which 
iatter  are  only  given  by  the  49  Geo,  3,  in  die  cases  men- 
tioned in  the  third  section.  The  order  may  be  good,  but 
the  commitment  is  bad,  being  for  two  siims,  and  as  the 
commitment  is  illegal  as  to  one,  it  is  bad  in  toto. 

Bat  LET,  J. — ^I  am  of  the  same  opinion.  We  cannot 
hold  the  commitment  to  be  bad  in  part,  and  good  as  to 
the  rest.  Hie  commitment  here  ia  until  he  pays  two  dif- 
ferent sterns,  whereas  it  shouM  be  until  he  paid  one  only. 
'This  commitment  is  bad  as  to  the  17/:  1  Of,  and  therefore 
St  is  bad  as  to  Ae  rest.  The  orjer,  however,  being  good,  it 
may  still  be  enforced. 

HoLBOYD,  J.,  was  of  the  same  opmion  (a)» 

Rule  absolute. 
(«)  BmI,  J.,  was  absent 


m  CAWS  0|  TMM  MPKQ'B  BXHpH, 

ins. 

^T^  The  Kmo  r-  The  Bailiffs  and  Corporatioit  of  th© 
JVM.S5/  Borough  of  Eye. 


The  words  iS^C  JjRLETT  (with  whom  was  H.  Cooper)  moved  for  m 
flr'^frlMni'*^*  rule  to  shew  cause  why  a  mandamus  should  not  issue  to  die 
foittd  to  te  defendants,  commandii^  them  to  admit  George  TaiicheU 
corporatioB,  to  the  freedom  of  the  borough  of  Bye.  The  aflSdavit  upon 
contteocd  u  wfaich  Ae  motion  was  founded  stated,  that  die  borough  of 
2^*||^^^  Eye  isi  and  has  been  from  time  immemorial  an  ancient  bo- 
hm  ordaini.  rough,  and  both  by  prescription  and  charters,  and  letters- 
wliere  ft  bye-  patent  successively  granted  by  Hen.  6,  Hen.  8.  Bdw.  & 
rcra^  ^Eye  ^^^*  ^^'  ^-  ^°^  ^  ^*  ^*  ^'^'  incorporated '  under  the  name 
r^*^l!^^  and  tide  of  ^'The  Bailiffs,  Bui^gesses,  and  Commonalty  of 
peoing  of  any  Eyef  diat  it  consisted  of  twelve  capital  buigesses^  out  of 
"^H^^  ^  ^  whom  the  bafllffs  were  dioien,  twenty-four  common  ooun- 
!!!!l!!2[f^«  cihnen,  and  an  indefinite  number  of  freemen.    The  charters 


ciimen,  such  and  letters-patent  did  not  point  out  who  were  entitled  to 
•lioeid  be  fitted  he  admitted  freemen,  bat  in  the  SElis*  the  corporatioa 
^fa^biuirKX"  P^^^^  *  ^^  ^^*  "^^^^  ordained,  diat  as  oftep  as  any 

town,  and  that  Vacancies  sboidd  happen,  by  deadi  or  otherwise,  in  the  num«- 
ft  great  court  rr     *    ^  » 

sboaid  be  ber  of  the  twelve  capHal  burgesses,  the  number  renumung 
every°qoarier,  should  ckct  oUiers  ottt  of  the  Common  council  of  t^venty- 
•hcM^d^belaw.  ^^^'  ^^  ^^  ^p  such  vacancies,  and  tfiat  upon  the  happen* 
fni"  for  tfie  jitg  of  My  tacaodes  in  die  niiqiber  of  twenty-four  common 
MittoUiefree- cooncilmen,  such  vacancies  shdtdd  be  filled  by  freemen 
to^  rach'^r.  ii^hitiiqr  widdfi  tfie  town,  and  who  had  b^n  rendent  and 
ions  as  had  dweNifig  therein  for  die  space  of  one  year  at  least,  to  hi 
therein  for  one  elected  by  a  majority  of  those  remaining  of  die  tw^ty-four, 
Hehit^aTthU  ^^  ^hat  once  in  every  quarter  of  a  year  the  bailiffs  should 
oniV!optlonaf    ^^  ^  S""^*  Oourt,  for  the  purpose  of  granting  admission  to 

and  coald  not  die  freedem  of  the  borough.    The  bye-law  then  ran  thus:— 

be  enforced  by 
mandainns  to 

m*iXi?f'qnt  **  '*«'».  t^t  «<  e«ry  of  the  said  general  Courts,  tir  shaR 
Med  inhabit-   be  latpful  for  the  Wliffs  to  »dmit  into  the  freedom  of  the 

ants  to  tiic  "^ 

freedom  of  the  borough. 


town  such  penoa  or  pervons  as  ahall  be  suitors  for  tbe  sune^       18ftl< 
and  withal  shall  be  thought  honest  and  weUrdisposed  men^      S^s^^^ 
and  being  such  as  are  resiant  and  dwelling  widiin  the  town  ^^ 

of  Eye,  by  die  space  of  one  whole  year  at  the  least,  so  that  ^^"^ 
Ae  said  person  or  persons  so  admitted^  do  take  such  oath, 
presently  there,  at  the  time  of  Us  admittance,  as  in  tbe 
book  expressed  to  be  taken  by  him  or  them,  and  so  that 
the  same  freeman  do  pay  there  presently  for  such  bis  ad* 
mittance  to  the  said  bailiffs,  or  one  of  them,  six  sbilUn^^ 
of  hwful  EngK$h  money,  and  four-pence  for  the  steward 
for  recordiiig  his  name  and  admission/' 

The  aflUayit  then  proceeded  to  state  that  George  TwU^ 
ehett  imd  .b<^  .resident  and  dwelling  in  the  borough  of  jE^ 
for  the  space  of  9ne  whole  year,  on  tbe  27th  Odober,  1820^ 
being  the  day  when  one  of  the  great  courts  was  held  by  tbo 
bailiffs  of  the  town,  and  attended  the  said  cour^  and  r»* 
guested  and  demanded  of  the  bailiA  to  be  admitted  to  ibe 
freedom  of  the  borongh,  by  reason  of  hb  resid^cy  lUid  in« 
babitancy,  and  then  declared  himself  ready  to  take  the  re* 
quisite  oaths,  and  to  pay  his  admission  fees;  but  the  faailiib 
whoUy  refused  to  admit  him  to  his  freedom.  The  aflMayin 
proceeded  further  to.stete,  that  he  had  carried  on  die  busH' 
aess  of  a  tallow  chandler  in  the  boroqgh  duiing  a  period  of 
six  years,  and  had  always  been  ready  to  take  up  Us  freedom, 
and  comply  with  all  the  laws  and  customs  of  the  borough, 
and  that  neverdieless  he  had  not  only  been  refused  his  free* 
dom,  but  had  been  fin^  and  amerced  by  die  courts  of  Tiew 
and  fraok-pledge,  held  by  the  bailiffs,  and  had  been  twice 
aenred  with  summonses  to  pay,  or  shew  cause  why  he  should 
not  pay,  such  fines  or  amerciaments,  for  camyi^g  on  trade 
in  the  town,  not  bemg  a  freeman.  Under  these  circunH 
stances,  the  question  was,  whedier  the  bye-law  set  out  in 
llm  aflidavits  was  compulsoiy  on  die  defendants  to  admit' 
the  prosecutor  to  his  freedom*    The  learned  counsel  co»- 


i6$2.  tended,  ^  the  woids,  '^  it  sktU  be  lawful  for  the  bdil&f 
\^v-^  to  adimti"  -were  to  be  tolisibriiied  as  imperative  upon  the 
Rn  bailiffs  to  admit  any  person  who  was  ^pnltfied  to  be  a  iriee^ 
£ts,  mai^  by  Tesidency  and  inhabitancy,  accordipg  to  the  tenna 
of  the  bye-law.  He  relied  upon  Rex  t«  The  Mayor  and 
Jurats  of  Hastkigs  {a),  as  an  aathority  to  shew  diat  if  there 
ere  words  of  permissioo  in  tui  act  of  Parliament  tending  t6 
promote  die  public  benefit,  they  are  always  fadd  to  be  com* 
'  pnlscry.  If  diis  doctrine  applied  to  an  act  of  Parliament 
which  idRscted  the  whole  kingdom,  there  seemed  to  be  no  aen-» 
Bible  reason  why  the  same  principle  should  not  be  applied  to 
the  bye^law  of  a  coi^oration,  if  onjained  for  the  benefit  of  the 
-pttfalid  within  the  local  limits.  The  same  reascm  Vras  appli- 
cable in  bodi  cases.  In  tins  casfe  'die  byisJaw  was  obviously 
calcolated  for  the  benefit  of  die  idiabitants  of  the  borough 
of  Eye.  In  the  first  place,  no  person  could  carry  on  trade 
unless  he  was  a  freeman,  and  in  this  very  case  die*  prosecutor 
had  beeta  fined  for  canying  on  trade  'without  taking  tip  hia 
fireedoffl.  But,  in  liie  second  place,  u  respected  the  elec«< 
tive  firinchise,  the  bye-law  was  of  the  greatest  importance, 
and  i£  not  enfistced,  it  would  lead  to  this  necessary  conse- 
quence; that  the  right  of  vofing  for  members  of  Parliament 
would  remain  solely  in  die  bailiffs  and  capital  btugesses^ 
instead  of  being  extended,  to  the  freemen  at  large,  whose 
numbers  might  be  limited  at  the  discretion  of  die  baHifv 
and  burgesses.  If  then  the  words  ^'  shall  be  lawful/'  wbre 
to  hdwe  the  same  import  as  they  are  considered  to  have  in 
ft  public  act  of  Pariiament,  this  applicadon  could  hardly 
be  denied. 

Abbott,  C.  J. — It  is  not  our  province  to  decide  whe* 
dier  the  exclusion  of  persons  from  th6  freedom  of  this 
borough  be  lawful  or  unlawful,  but  we  nre  called  upon  to  say 
whether  this  old  bye-law  is  to  be  considered  as  imperative 

(■)  Ante,  Tol.  1.  page  148. 


inCHABlillA*  ISUIM,  9HIKD  «X0«  tV.  175 

Vpon  the  btiliflb  and  coqporatioii  of  the  bonmg^  becauaa  1828. 
it  ifl  declared  '<  that  it  shall  be  lawfur  for  them  to  admit 
qualified  inhabitants  to  their  freedom.  It  is  not  suggested 
that  there  is  any  charter  of  this  corpoi^atioii  coqtaining  si-  £*■« 
milar  words,  shewing  in  what  manner  the  freemen  are  to 
be  elected,  and  as  recourse  has  been  had  to  this  ancient  bje- 
law,  we  have  a  right  to  suppose  that  no  such  charter  existed* 
However,  it  is  said,  that  we  ought  to  give  the  same  force 
and  effect  to  this  bye-law,  as  we  should  give  to  a  public  act 
of  Parliament.  I  am  of  opinion  that  we  cannot  go  that 
length.  The  words,  '^  it  shall  be  lawful,**  when  they  are 
ibuned  in  a  charter  of  a  corporation,  or  in  a  bye-law,  evi* 
dently  import,  diat  those  who  are  to  act  upon  it,  are  to 
exercise  a  discretion,  whether  they  shall  choose  so  to  do,,  or 
whether  it  is  advisable  so  to  do.  These  wofds  occm*  in 
many  charters,  with  reference  to  the  power  of  filling  up 
corporate  body  in  case  tt>f  vacancies,  but  they  do  not  carry 
with  them  the  force  of  an  imperative  law.  I  recollect  in 
one.  case  Mr.  Justice  Chambre  has  said,  that  whether  the 
words  ^' shall  be  lawful,"  are  to  be  expounded  impera^ 
tively  or  not,  most  depend  upon  the  sutgect-matter ,  to 
which  they  apply.  I  think  the  words  give  a  discretionary 
power  tp  the  bailiffs  to  admit  to  the  freedoqiy  a^d  that  no 
absolute  right  is  given  to  the  qualified  inhabitants.  It  can 
hardily  be  supposed  that  the  corporation  meant  to  bind  tbem- 
selves  imperatively  by  this  bye*law,  more  especially  as  these 
words  are  not  to  be  found  in  any  of  the  charters.  The  prac^ 
tice  has  always  been  to  construe  these  words  optionally, 
t  think,  therefore,  we  cannot  grant  this  application* 

Batlbt,  J.— The  words  "shall  and  may  be  lawful" 
may  be  obligatoiy  in  an  act  of  Parliament,  but  it  is  impos- 
sible to  say  that  they  are  obfigatory  in  a  bye-law.  The  case 
of  Rex  V.  The  Mayot  of  Hastings,  was  an  application  for  a 
mandamus  to  hold  a  court  of  record  for  the  recovery  of 
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188S.       debtt  puramint  to  the  terms  of  the  charter  of  the  corport* 
don,  bat  this  case  is  distb^uhable  from  that. 


Res 

^*^  The  rest  of  the  Court  eoncuired. 


Rate  fefused  {JJ. 


If  a  royal  («)  Vide  Drttgg  ▼,  Brand,  t  Wib.  S77.    Pmtt  v.  Uogen,  5  T.  R-  540« 

clwrter  con-     p^us  r.  JtertoeO,  Idem.  538.    Woole«t  r.  d/Mingf  «  T.  R.  H6.    In  thef 

So  an  act  ■  ^®i™>  ^  ^^*  ^  *a  application  was  made  to  thii  Court  for  a  mandamvA 
which  ia  clear-  to  tho  stewards  and  suitors  of  tiie  codrt  of  the  lordship  or  manor  of 
1v  for  the  pnb-  HmmkifAUB  Bmoer^  in  the  ooonty  of  £Mtx^  to  receite  the  phunt  of 
^  ^"'^^IV.,  <»«  i^osdt  afa&nst  another  perMn  named  Bwieher,  and  to  iisae  process 
nitotY^tto^*  ^'^^J  •■***  ^  proceed  to  hear  and  deteimine  the  plslnt  pursuant  to 
fhKwhm  a  *  ^^  charter  t  Joe.  i.  In  that  caa«  the  chittter  granted  to  fli«'  sCeward 
charter  of  and  aailsrs  of  tba  coart,  bdoaghig  to  the  maaor  (which  was  of  aifcicat 
Jar.  1,  granted  deaiesne)^  pswcr  aatf  aaliksrt^  to  hear  and  determine^  hy  piaintiy  to  be 
tothe iteward  levied  and  prosecuted  in  the coutt,  piotf >  deMs,  accounts,  coTcnants^ 
^MM^'^l^  tvaspaisaSf  as  weft  by  force  and  aims  committed^  as  otherwise,  det(ntk» 
mSf^^jhT  ^^  chattelis  aad  all  other  contracts  whatsoever,  within  the  lordship,  Sec 
to  liold  a  court  inade,  done,  or  arising,  although  the  same  debti,  accounts,  &c.  amount- 
for  the  por^  edtaarc»aadedMty  ddlUngs.  It  appeared  that  this  charter  had  been 
pose,  (amongst  co«stafrt|y  acM  apoiit  the  court  having  been  regular^  held  once  in  three 
^Si^^^^^  weeks;  but  it  also  appeared  from  the  records,  that  there  had  been  no 
de^miaLc  pMat  ftv  a  debt  or  contract  heard  and  detemdned  since  the  ycariTM. 
pleas  of  dent,  ^^  ■*^  ^  mplevia  had  been  instituted  since  1790,  and  the  hist  instance 
Ac.  bat  the  of  a  suit  in  ejectment  was  in  1803 ;  bat  for  other  business,  such  as  for 
court  had  levying  flaes,  and  sniTering  recoveries,  respecthig  tends  vMda  the 
been  disused  nanor,  thaaaart  had  since  then  been  constantly  held.  In  Jomury  last 
TOM  dnruMT'  ^  prcceeutor,  FFood,  had  appeared  before  a  court,  duly  held  by  the 
MhTyean!-*  staw«rd  and  suitors,  and  demanded  to  levy  a  pfadnt  against  BafcAsr,  Ibr' 
H  JdLthat  the  recovery  of  a  debt  nndar  forty  shilUngs,  arising  within  the  awaar, 
MMinaamos  of  which  both  were  tenants.  It  was  contended,  in  answer  to  the  motion 
would  lie  to  for  a  mandamus,  that  as  there  had  been  no  plaint  of  this  kind  levied  hi 
^rt  to  be  ^^""■^'^  eovrtforaperlodof  fifty  years,  the  steward  and  saltonhaA 
held  agabi,  '^^  '^  aathority  to  hold  snch  a  court  for  the  reooveiy  of  debU,  and  that 
notvrithstand-  the  disuse  of  it  was  conclusive  upon  the  subject ;  bnt, 
ing  the  non-     • 

ttserforsoch         jke  Omit  refoifing  to  the  case  of  B«  v.  IVJfiyor  mdJmwit  ^ 
parpose.  H«sHi|gf,  said,  that  a  court  of  this  khid,  being  estoblished  for  the  public 

benefit,  the  words  of  permission  used  in  the  charter,  were  obligatory, 
and  tiia  right  ^f  determining  saiti  of  the  dascriptton  mentioned,  caald 
not  be  lost  by  the  disuse  relied  upon;  and  therefore  the  rule  was  j 
absolute. 

dtflf  was  for  the  Crows,  aad  GaidM  for  the  deftadaati* 
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Paterson  v.  Reay.  f/irlrs.' 


^ThE  plaintiff  had  ohteini^  a  judgment  against  the  de-  Certiorari  wUl 
fendant  in  the  County  Palatine  of  Durham,  and  defendant  move  the  re* 
being  now  a  prisoner  for  debt  in  the  custody  of  the  mar-  Sentobtiuie^ 

ahal  of  this  Court.  agaipula.  de. 

»u«^  w  uiw  WWII,  fcodent  in  Om 

conn  ty  palatine 

E.  Lama  applied  for  a  certionui  to  r«move  the  proceed*  thepnriMHe  «f 
ings  against  the  defendant  in  that  caiise^  from  the  PaUtiop  baU  io  fCDte 
Co^rt  into  this  Couufi,  for  the  purpoae  of  enabling  ikm  bail  Wmln  m^ 
below  to  render  the  defendant  in  their  own  discbarge*    ^e  he  1^  a  pii^ 
had  no  express  authority  for  the  w>tioo»  but  h%  uqdarjitoori  {nbecnatttdf 
the  Court  h^d  sometime  since  expressed  an  optmoo  thi^t  ^i^  ^'^^ ' 
after  judgmenti  they  had  power  to  grant  such  aa  apBlic^Uon 
under  the  19  Geo.  S.  c.  70.    It  was  clear  that  the  bail  might 
have  rendered  the  defendant  in  the  county  p«\j[atii^,  h)|d  |ia 
not  been  confined  within  the  prison  of  this  Courts  aod  tbeie  •  • 

seemed  no  good  reason  why  the  record  of  the  judgment 
below  n^ght  not  be  r^|Dove4  tf>^  eoftbje  tbepi  to  nudor.faioi 
ber^v  , .  ♦  I  .     «.  ,• 

0      t  ,     *'        t  »       ■  . .  . 

P$r  Curkm. — ^Thie  application  is  without  precedient^  and 
ire  have  no  authority  to  graut  }tf  .This  wQ^id.be  tat»M 
away  i^oip  the  pontiff  below  his  remedy  against  the  ba3,  if 
ih^  shQuld  npt  cpmply  with  the  terms  of  their  recogty- 
2|i|nc^^  The  plaiotfff  pmy  choosy  Co  proceed  ^against  the 
gopds  of  tlie  defendant,  if  h^  has  any  in  the  county  palatini. 
Shoifld  he  i^su^  9,,writ  of  .ca,  sa^the  return, will. i^ohably 
b^  aon  est  iipeptiis,  anid  ^n  the  plamtiff  will  hate  his 
repi^dy  against  th^  bail.  It  would  be  aa  anomaly  in  the 
law  if  we  were  lo  enable  the  defendant  or  ibe  bail  to  te- 
iQoye  the  record  i^  opposition  to  the  wishes  of  the  plaintiff. 
T^jB  statute  referred  to,  was  passed  in  relief  of  plaintifffi, 

VOL.  II.  M 
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18^.  but  not  of  defendants.  Unless  you  can  produce  an  affidft-> 
vit|  that  the  plabtiff  consents  to  this  application,  we  cannot 
interfere* 


PATsaioa 


»»^^-  Bttlerefiised. 


Atfunfff^         The  Kino  v.  The  Matob,  8cc.  of  West  Loob. 

Now.  S3. 

MaBdumu  .ol ERSVUETH^R  moved  for  a  mle  t6  shew  oiuis  why 
aamit^aa  In^  ^  mandamus  should  not  issue  to  the  Mayor,  SteWaid,  and 
Wtfch  by*    ^'^  fittrgesses  of  Ae  borough  of  Wm  Looe,  io  (he  county 

pmcrtptionto  of  Cornwall,  and  to  the  Jury  at  the  next  Court-leet,  com- 
'be  %  free  bar-   ...         -  ..  . ;  .   •      •       •      .  i     * 

aeti«  ttirieis  it  mandmg  them  to  hear  evidence,  and  to  mquire  whether 

tKTbe  bitt  ra  Thomas  BeHdte  U,  and  for  the  last  year  add  upwards  haa 

hwAoete  right   |,een,  an  inhabitant  of  the  said  borough,  and  if  found  $f> 

to  be  a  free  *  •         i.- 

bargen,  and,    to  be,  and  not  to  be  otherwise  disqualified,  to  present, 

STofliee  o/    swear,  itad  adimt  him  to  be  ^  free  burgess  of  the  said 

StJSSSe    bo^-gh- 

attce  by  pre- 

scfiotkuu  ^ 

Tlie  motion  was  founded  upon  long  affidavits,  Ae  mate- 
rial facts  in  which  appeared  to  be  the  following : — The 
borough  of  Wett  Looe  u  an  ancient  borough  by  prescrip- 
tion, sending,  as  well  before  the  charter  of  EUiaheih  aa 
after,  two  members  to  parliament ;  the  right  to  elect  whom 
is  In  tlie  mayor  and  bui^esses.  By  a  charter  of  lUchard 
Barl  of  Poieiier  and  Cornwall  to  Odo  de  Treverlen,  his  bo- 
rough QfPorifyan  or  tVest  £ooe  was  made  a  free  borou^li, 
and,  amongst  other  things,  the  burgesses  of  the  same  ware 
to  be  free  and  quit  of  all  customs;  and  if  any  one  should 
'  reside  for  a  year  and  a  (iNiy  in  the  same  borough  without 
just  claim,  he  should,  according  to  ^e  law  of  odier  frte 
burgesses,  be  quit  from  neifty  and  sen^de.  By  charter 
of  16  Elizabeth  the  inhabitants  were  incorporated  by  the 
name  of  **t1ie  Mayor  and  Burgesses;"  and  it  appears  by 
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thai  charter  and  the  recorcjs  of  the  borough,  that  the  ioba- 
bitahts  of  the  borough  were  the  burgeaaea  thereof;  but 
neither  the  charter  nor  any  surviving  bye  law  contains  any 
.provision  for  the  election  of  burgesses.  There  is  a  pre- 
acrip^ve  Court^je^t  in  the  boroughs  and  a  steward  thereof, 
.which  the  charter  of  JEHzaffelk  recognizes  and  directs  to  be 
held  before  the  in^yor  and  steward.  Records  of  the  Court 
in  the  reign  of  H^nty  8.  are  extant,  from  which  it  appears 
.that  the  #ury  p^^ented  4he  defai^  of  9uitors  \  and  by  other 
records  of  the  Court  it  appears  that  lists^  in  which  the 
/esiants  Wjere  inroUe^i  ^erfein&de,  ct^led  OTer»  and  pre- 
sented at  the  Court,  and  aiperciamipnta  made  for  defaults. 
4n  1&13  one  was  pvpra  as  an  iphabitanti  and  duly  put  into 
t^en^t.li^t  of.reshmts,  and. afterwards  filled  oflSces  in  the 
bQrou|;h  wh^G^  require  the,pr^vio\is  qualifia^tion  of  being 
a.bui;g^^;s.  The  list  ofresiants  w.^  cpntinued  down  to 
1651,  ?irh(^n.a.^st  pi  censores,  and  at  other  l,imes  of  free- 
men, wa9  substituted  in  its  stes^d.  In  1652  eleven  persons 
.w^rej>resented  by  the  Jury  at  the  Courtrleet  for  not  being 
freemen ;  in  1653  three  for  dwelling  in  the  town  not  being 
,ni>orn  freemen ;  and  afterwards  many  others  for  not  being 
awo/n^^ceemen  <or  (oo^^^imeit ;  ai|d  in  165^  one  was  prc^ted 
.l^y  the  Jury,  and  sworn  a  freeman,  ^n  1660  the  list  of 
resiants  was  resumed,  and  that  of  freemeh  spitted;  and  m 
^1662  the  same,  and  so  down  (;p,l678,  when^  at  a  Court, 
.held  before  ^  mayor  aud  ^ur  capital  burgesses,  three 
pepsops  were  sworn,  free  burgesses,  from  which  time  a  list 
ff  free  burgefs^s  vas  mbstitt/Uedfor  the  list  of  r^sianU^  a|id 
the  mayor  find  cj^pital  burgesaes  a^umed  to  then^selves  the 
right  of  nominating,  admitting,  and  swearing  free  buigesses; 
and  the  Courts  were  very  irregularly  held,  and  often  alto-* 
^getber  onfitted,  down  to  1708,  when  the  Jury  presepted 
^*  that^no  ope  ought  to  be  sworn  free  of  the  borough  unless 
presented  by  the  Jury,"  and  they  then  accordingly  presented 
one  who  was  sworn  and  long  acted  as  a  free  burgess.  In 
1710  die  Juiy  presented  **  all  their  ancient  customs  to  be 

Hi 
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1822.  good  and  laudable,  and  all  who  owe  suit  and  service,  and 
have  made  default  ;**  and  they  presented  five  persons  as  fit 
to  be  sworn  freemen,  and  a  like  number  in  1712;  bat  in 
Wa»T  Look,  the  middle  of  the  page  of  the  book  containing  die  latter 
presentments,  a  piece  is  cut  oat*  In  1714  the  mayor 
assumed  to  himself  to  propose  to  his  brethren  persons  to 
be  sworn  freemen,  and  contfaued  so  to  do  till  1762,  when 
the  major  for  the  time  being  was  removed  by  qao  warranto. 
In  1763  thirty-nine  inhabitants  were  admitted  free  bur- 
gesses, and  one  free  burgess  was  removed  by  quo  warranto 
for  not  beings  an  inhabitant;  and  in  1764  thirty- two  bur- 
gesses resigned,  and  several  others  were  removed  by  quo 
warranto.  No  Court-leet  was  held  for  many  years,  but  in 
1765  a  Court-leet  was  held,  and  seventy-seven  persons  re- 
signed as  burgesses.  At  a  Court  held  22d  October,  1822, 
before  the  mayor  and  eight  capital  burgesses,  but  no  steward 
present,  several  resiant  householders,  paying  scot  and  lot, 
appealed  and  claimed  to  be  presented,  admitted,  and  sworn 
free  burgesses.  They  protested  against  the  absence  of  the 
steward  ;  but  the  mayor  persisted  in  proceeding.  A  written 
notice  of  their  claim  was  tendered  to  the  Jury,  but  ,by  the 
'  mayor's  direction  rejected;  and  the  Jury  also,  by  the  mayoi^s 
direction,  declined  to  present  the  claimants.  Thomai  Rendle 
was  one  of  the  persons  then  claiming  to  be  presented*  &Qd 
rejected.  There  are  now  only  thirty-two  free  burgesses  of 
the  borough ;  twenty-two  of  them  live  out .  of  the  borough  ; 
and  there  are  eighty  resiant  householders  in  the  borough, 
paying  scot  and  lot,  entitled  to  be  made  free  burgesses,  and 
whom  the  mayor,  steward,  burgesses,  and  jury,  arbitrarily 
refuse  to  admit. 

Upon  these  facts  it  was  contended,  that  this  being  a  bo- 
rough by  prescription,  whatever  the  ancient  mode  of  ere* 
ating  burgesses  was,  the  same  it  must  be  now.  From  these 
affidavits  it  appeared  that  free  burgesses  and  resiants  were 
the  same;  and  that  the  resiants  were,  in  this  boroMgh,  in 
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canforiDltj  with  the  common  law,  presentedi  emt>lleclj^  called  1822. 
over,  and  sworn  by  the  Jury  at  the  Court-leet.  By  the  an-  ^^^^^^"^ 
cient  practice  of  the  borough,  as  well  as  by  the  law,  it  was  ^^ 

the  duty  of  every  resiant  to  attend  at  the  Court-leet,  and  ^""  ^®^"* 
to  be  enrolled  and  sworn  there,  and  give  his  pledges,  otlier- 
wise  he  was  subject  to  be  imprisoned,  and  was  in  effect  an 
outlaw  (a).  It  was  the  practice  of  the  Juiy  in  this  borough, 
and  their  bounden  duty  by  the  law,  to  present  all  resiants 
to  be  enrolled  and  sworn,  and  to  give  pledges,  and  if  not 
done,  to  present  any  default  in  any  of  these  respects  (fr). 
Hiis  duty  was  so  imperative  that  the  King  could  not  grant 
to  any  man  that  he  should  be  exempt  from  this  suit(c); 
and  consequently  no  subsequent  charter  of  the  crown  could 
liave  affected  this  mode  of  presenting,  &c.  the  free  burgesses, 
KO  08  to  exempt  any  resiant  from  his  obligation  to  be  pre« 
sented,  or  the  Juiy  from  presenting  him ;  and  therefore  the 
Jury  should  be  compelled  by  mandamus  to  do  their  duty  in 
that  respect,  particularly  as  there  was  no  other  legal  mode 
prescribed  for  making  burgesses  in  this  borough,  the  pro- 
ceedings of  the  mayor  and  capital  burgesses  being  clearly 
illegal,  not  being  supportable  by  the  charter  of  Elizabeth, 
if  put  upon  that  ground,  and  being  an  usurpation,  as  indi- 
cated by  its  irregularity.  {Bayley^i.  Surely  a  free  burgess 
is  a  corporate  officer.)  Not  ex  vi  termini ;  a  free  burgess 
.is  a  free  inhabitant  of  a  borough ;  he  may  in  some  4:ases 
also  undoubtedly  be  a  corporator,  as  he  is  in  this  case  by 
the  charter  of  Ettzabeih,  which  superadds  the  corporate 
character  to  that  of  a  free  burgess  presented  and  inroUed  at 
the  Court-leet ;  a  free  burgess  therefore  is  not  necessarily  a 
corporator,  for  there  are  many  boroughs  which  are  not  cor- 
porations. {Bayla/t  i.  Then  the  Court  cannot  interfere  by 
mandamus.  Abbott,  C.  J.  A  free  burgess,  under  a  charter 
of  Elizabeth,  is  certa'mly  a  corporator ;  but  he  is  a  corpo- 

(a)  2  Inst  rs.    Com.  Dig.  tit.        (6)  Kitcbeo,  on  Court  Leets,  It. 
Leet.    Kiteheo,  on  Court  LeeU,     19. 103. 
^-7.  (r)tRoL5. 
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1922.        ^^^^  without  prescriptive  right;  the  CourtJeet  may  be 
s^^v"^      prescriptive,  but  it  does  not  therefore  follow  that  there  i$ 
^^^         a  prescriptive  right  to  admission ;  and  it  appears  here  that 
:Wur  LooB.   there  is  not.     So  that  this  difficulty  arises.    If  a  firee  bur- 
gess under  this  charter  is  not  a  corporate  officer,  we  cannot 
interfere  by  mandamus ;  if  he  ii,  still,  as  h^  has  no  prescrip- 
tive right  of  admission  to  the  office,  we  aft  equally  pre- 
vented from  interposing.    I  am  not  aware  of  any  authority 
to  shew  that  the  Court  has  ever  granted  a  mandamus  in 
either  of  these  cases.)    The  free  bui^^stes  of  this  borough 
are  not  under  the  charter  of  Elizabeth;  there  were  free  bur- 
gesses there  three  centuries  before  the  date  of  that  charter, 
which  is  sufficient  evidence  of  their  having  existed  time  out 
of  mind ;  and  the  common  law,  which  clearly  existed  before 
that  period^  required  every  resiant  to  be  inroUed  and   to 
take  his  Oath  of  allegiance  before  the  sheriff,  if  he  was  a 
i*esiant  6f  inhabitant  of  the  county  at  large ;  and  before  the 
reeve  6f  the  borough,  if  he  was  a  resiant  or  inhabitant  of  a 
"borough.    A  right  and  obligation  to  be  inrolled  was  there- 
fore cast  upon  every  inhabitant  of  the  borough  before  the 
time  of  legal  memory^  and  a  free  inhabitant  of  a  borough 
being  so   inrolled,  was  thereby  admitted  a  free  burgess  'of 
the  borough.    (Boy/ey,  J.  No;  that  is  not  the   necessary 
consequence.    The  effect  of  it  is  merely  this,  that  they  be- 
come freemen  and  cease  to  be  considered  vileins.    The  re- 
sidence for  a  year,  as  necessary  to  make  a  man  free,  applies 
only  to  vileins.     There  were  many  other  modes  of  becoming 
free;  and  all  freemen,  whether  they  became  free  in  that  wtj 
or  otherwise,  were  bound  to  be  enrolled  wherever  they  were 
free  inhabitants ;  if  in  a  borough  they  were  free  bnrgeises.) 
No  other  mode  of  admission  is  prescribed  by  any  charter  or 
bye  law  of  this  borough,  nor  attempted  to  be  put  in  prac- 
'tice  till  1678,  when  the  admission  is  clearly  illegal,  being 
by  the  mayor  and  capital  burgesses  only.    The  Court  then 
will  interfere  by  mandamus  to  have  the  law  put  in  force 
and  justice  done,  though  the  matter  do  not  relate  to  a  cor* 
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foia^  office*    The  inatiyicefl  in  wJhick  i^rits  of  m^Qdimua  1B29* 

l»ve  been  yraote^  fqr  corporate  o%aea  i^re  vijry  few  com;  ^"^"^^^ 

{Mred  with  the  oth^r  occa^on^  to  ijvhich  th^y  hitve  beefi  t. 

apfilH^d/  «e  cit^M^  v.Th^  Pormk  iif^i^rma),  Wwi^oii. 
1^  JBfis  V.  Imi  JtfiMtf0K»^($)* 

.  Jper  C«'*i|fm.*-'^Tho  <wes  cU^  will  not  ^oppor^  the  pre* 
afpift  ejipUaitlon.  In  )^Ah  thofip  casep  there  wa^  a  fre^old 
ipl^i^  in  lao^  and  there  was  considered  to  be  a  pre9ciip^ 
tinre  light  in  the  parties  to  vote  for  the  election  of  meinberii 
9f  Parliiinenly  and  it  wa$  up<Hi  tbose  ground^  that  th<) 
^Qurt  there  granted  the  writ.  Those  ground^  are  wanting 
here;  at  leest  the  aflSdavits  do  mt  state  them;  if  thejf 
did,  this  case  might  appear  in  a  very  different  light  before 
us*  The  object  here  if  to  persuade  the  Courf  to  ordfr  a 
B^IRty  to  b^  idmitted  to  an  office  n^jiich  is  to  confer  some 
benefit  upon  him,  without  shewing  that  he  has  any  iochqate 
title  by  prescription  to  fill  that  office,  or  rec^ve  that  bene- 
fit. A  firee  burgess  in  this  case  is  a  corporate  officer ;  but 
he  is  a  corporate  officer,  without  a  prescriptive  right,  and 
in  favour  of  such  a  party  mandamus  will  not  go.  If  the 
other  ground  is  taken,  the  impediment  is  equally  strong,  for 
if  he  is  not  a  corporate  officer,  we  cannot  interfere  in  the 
mode  suggested. 

Rule  refused. 

Merewether,  the  next  day,  moved  for  a  rule  nisi  for  an 
infonnation  in  the  nature  of  a  qnio  warratUo  against  the 
mayor  of  the  same  borough,  upon  affidavits,  stating,  in  ad* 
ditipQ  to  some  of  the  former  facts,  that  the  mayor  is  the 
returning  officer  of  the  borough,  and  that  the  charter  of 
Blixabith  directs  that  there  shall  be  twelve  principal  bur- 
gesses  to  assist  the  mayor,  and  that  the  mayor  and  principal 
hurgesses  shall  every  year  name  two  principal  buigesses 
(«)  1  Wils.  ses.  (h)  1  Sir  W.  Bis.  GO. 
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before  tfie  other  inhabitants  of  the  borough,  who  are  t6 
elect  ode  of  those  two  to  be  maydt*  for  the  yeir  ensuing. 
It  appeared  that  the  persons  to  whom  their  nomitiation  "wni 
given,  and  by  whom  the  subsequent  election  was  made^ 
were  variously  named  b  the -corporation  books,  being  eome* 
times  called  burgeaes,  and  at  other  times,  common  burgtisegf 
freemen,  eomfhons,  commonalty,  and  «ince  1676,  J^ee  'bur- 
gesses;  all  which  terms  appear  from  the  records  of  die  bo-' 
rough  to  describe  the  same  class  of  persona,  and  to  shew 
that  the  inhabitants  were  the  freemen,  commonalty,  or  com-* 
mon  burgesses ;  and  that  at  the  last  election  of  mayor,  the 
inhabitants  tendered  Aeir  votes,  but  were  rejected.  This^ 
he  contended,  was  contrary  to  the  charter;  but 


The  Court  said,  that  the  word  ''  inhabitants''  in  die  char- 
ter, clearly  meant  the  burgesses,  ahd  therefore  refused  the 
rule. 


West  v.  Andrews. 

MJEBT  on  the  statute  55  deo.  3.  c.  137.  s.  6.  for  penal- 
ties. The  declaration  contained  sixteen  counts.  The  first 
count  stated,  that  defendant  on  the  Ist  of  June,  1820,  was 
overseer  of  the  poor  of  the  parish  of  fVesthampnett,  in  the 
county  of  Su89ex,  duly  appointed  in  that  behalf;  and  that 
while  he  was  such  overseer,  he  furnished  and  supplied  in 


Sdiurday, 
JVov.  S3. 

An  acting 

gaardian  of 

the  poor   is 

liable  to  the 

penalties  of 

the  statnte 

55  Geo.  3, 

c.  137.  8.6. 

for  sopplyine 

the  poor  or 

the  parish  with 

provisions,  though  there  be  no  proof  of  h\»  ai^pointment.    If  a  patiih  officer  ia  liable 

to  the  penalties  imposed  by  SS  Geo.  3.  c.  83.  s.  4?,  stiU  he  may  be  proceeded  against 

under  the  general  act  55  Geo.  3.  c.  137,  without  regard  to  the  former  statute.    Where' 

the  dechiration  alleged  that  the  defendant  was  a  person  having  the  providiBg  for,  order-* 

ing,  management,  control,  and  direction  of  the  poor  of  the  parisn  of  9V.,  and  that  he 

had  supplied  the  poor  of  the  parish  with  provisions ;  and  it  appearing  that  9V.  w«i  one 

of  five  united  parishes,  whose  poor  were  jointly  maintained  by  all  the  parishes  in  one 

common  worlchoine :— Held,  that  the  offence  was  weH  laid.    Semble,  that  the  declara* 

tion  need  not  have  alleged  that  the  provisions  were  supplied  '*  for  the  use  af  the  work" 

house"  in  order  to  bring  the  case  within  the  statute. 
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his  own  nanie  And  for  bis  owta  profit,  eeftain  goods  and  p>o- 
viflions  for  the  support  and  maintenance  of  th^  poor  of  the 
said  parish.  Hie  second  count  described  him  as  collector 
t>f  the  rates  of  the  jiarish ;  the  third,  as  a  person  having 
the  providing  for,  ordering,  Management,  control,  and  dU' 
rection  of  the  poor  of  the  parish ;  the  fourth,  fifth,  and 
sixth  counts,  were  framed  upon  the  three  first,  Mfith  slight 
variations ;  there  were  then  two  setts  of  counts  charging  ' 
the  defendant  with  supplying  goods  for  the  workhouse  of 
the  parish ;  and  the  remaming  four  charged  him  as  a  person, 
amongst  others,  in  whose  hands  the  providing  ibr,  &o.  the 
poor  of  five  nnited  parishes  was  pkced,  WettktmpnM  hc^ 
ing  one,  and  supplyii^  the  goods  in  question*  Plea,  not 
guilty,  and  issue  thereon^  At  the  trial  before  Wood.B* 
at  the  last  Ijtnt  Assises  for  the  county  of  SuMtex,  it  ap- 
peared that  the  defendant  acted  as  one  of  the  guardians  of 
the  poor  during  the  year  1820,  but  there  was  no  evidence  of 
his  appointment  to  the  office,  and  objection  being  taken  that 
his  appointment  should  have  been  produced,  it  was  over« 
ruled.  The  poor-hottse  was  under  the  control  of  the  guar- 
dian of  the  united  parishes,  but  was.  managed  by  one  Grif^ 
fithSf  who  was  appointed  by,  and  received  directions  from 
them,  and  who  supplied  the  provisions  at  a  certain  rate  per 
head.  In  the  year  1820,  he  purchased  some  ewe  sheep  of 
the  defendant  for  the  use  of  the  poor-house  and  of  himself, 
and  paid  him  for  them.  It  was  then  objected  for  the  de- 
fendant, that  this  evidence  was  insufficient  to  support  the 
declaration,  but  the  learned  Judge  thought  the  evidence  was 
such  as  brought  the  defendant  within  the  statute,  and  the 
plaintiff  had  a  verdict,  by  his  own  election,  upon  the  third 
count  only. 

Marryattj  in  Easter  Term,  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted. 
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IMS.  Guney  and  Lin^  bow  i^ipewed  to  Acw  cmm^  hul  wev^ 

"^^/^      slopt  by  the  Courts  who  cdUed  upcw 

W«ST 
V. 

AiiDMwt.  Manjaii  and  Courthcfe  ia  ««ppoft  of  th»  ruk.  Aa  fha 
plaintiff  has  elected  to  enter  the  verdict  upon  the  third 
eountottly^  the  argument  in  this  caae  may  he  confined  to 
that  count.  There  are  ae^mal  ol^iectioni  lo  it.  Ftfst^tho 
atatute  npon  which  this  action  is  faronght  ia  not  iip|dicahlc 
to  the  case.  The  pariah  in  questiony  ia  one  of  aeferai 
nnited  pariahea  under  one  and  die  aame  managcaitfint,  having 
one  joint  poor«houae«  and  theneibie  all  offences  connected 
widi  the  poor,  are  properly  punidiabk  under  dm  focnmr 
atatute  M  Geo.  S*  c.  83.  a.  48.  the  penalty  in  which  is  onlj 
£0/.  But  aecondi  the  defendant  is  described  as  '<  a  peraosi 
in  whose  hands  the  pnmdmg  for,  oaderingp  management 
control  and  direcdon  of  the  poor  of  the  aatd  parish  ia 
placed",  which  is  a  misdescription  ef  him  i|i  taro  pnrticn* 
Itaes,  for,  as  guardian  onlyi  he  baa  no  share  in  the  paoriaiea^ 
management,  or  control  of  die  poos  at  all ;  dicy  are  in  the 
hands  of  the  overseers;  die  guasdians  have  only  to  supetin* 
tend  die  conduct  of  those  who  have  die  management  of  dm 
poor ;  diey  have  nodiing  to  do  with  die  poor  themadvea  ; 
and  if  the  defendant  has  any  share  in  die  management  of 
the  poor,  still  it  is  not  of  the  poor  **  of  die  mid  pariah,** 
for  die  poor  of  that  parish  are  managed  joiody  with  dmae 
of  four  others*  Then,  third,  to  bring  die  case  widiin  diia 
statute,  it  should  at  all  events  have  been  alleged,  diat  dm 
provisions  were  supplied  for  ''  the  use  of  the  workhouse,'* 
and  not.for  the  use  of  die  poor  of.  the  pariah;  die  ot^t  of 
die  aizth  aectbn  of  the. statute  beingi  to  prohibit  the 
churchwarden,  8cc.  from  supplying  provirions  ''  for  the  use 
of  any  workhouse  or  workhouses."  On  diese  grounds  the 
defendant  is  entitled  to  a  new  trial. 

Abbott,  C.  J.— According  to  what  took  place,  at  die 
trial  of  this  cause,  if  there  is  any  one  count  in  the  declara- 
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don  ftttglanied  by  the  evidence,  Ike  planitiflF  is  entitled  to        18^. 
retain  hit  verdict,  and  I  Aink  we  dnght  not  to  yield  to  any      ^tT'^^ 
Direction  m  point  bf  form,  not  AMde  before  the  learned  v. 

Judge.    One  oljection  is,  that  die  defendant  is  not  properiy     ^*'^*"*'" 
described  in  the  declaration.    In  some  eonsts  he  is  de* 
scribed  as  a  person  hatttig  the  pfoviding  for,  management^ 
Sec.  of  the  poor  of  the  particular  parish  of  fTes^Aampnel^  by 
ttame.    If  that  description  of  him  is  sustained  by  the  evi- 
dence, the  otjectfcNi  Anil.    I  take  it,  that  where  parishes 
are  united  under  8S  Oeo.  3.  c»  83.  guardians  are  to  be  ap- 
minted  for  each  parish,  who  are  constituted  overseers  of  die 
poor  of  die  particular  parish  for  which  they  are  appointedf 
and  have  many  exclusive  dudes  to  perform  respecdog  their 
^wn  parish,  but  also  for  several  purposes  become  gvardisns  of 
the  united  parishes;  and  therefore,  that  as  regsfds  their  own 
particular  paririi,  their  oflSce  is  several,  but,  as  respects  the 
united  parishes,  it  is  jomt    That  being  so,  I  am  of  opinion 
that  this  defendant  must  be  conmdered  as  a  person  having 
the  management,  control,  and  direction  of  the  poor  of  that 
parish  for  vritidi  he  4s  appointed.    Though  the  declaration 
may  contain  one  or  more  words  descriptive  of  the  duties  ot 
die  defendant,  which  are  not  sustwhed  by  the  evidence,  yet  I 
think  such  im  objection  ought  not  to  prevail,  it  being  sufi»- 
cient,  in  my  opinion,  that  the  idlegation  shoidd  in  substance 
be  made  out.    Another  objectioQ  taken  is,  that  all  the 
counts  of  the  declaration  charge  the  defendant  with  having 
supplied  'these  provisions  for  the  maintenance  of  die  poor 
of  the  parish  of  Wttihampnett  generally,  whereas,  aocor^ng 
to  die  evidence,  they  were  supplied,  not  for  die  muntenance 
of  the  poor  of  this  parish,  but  for  the  supply  of  the  work" 
*h&U9e  in  which  the  poor  of  the  united  parishes  are  main- 
tained.   And  dien  it  is  contended,  that  as  the  statute  con- 
tuns  two  particular  classes  of  cases  to  which  it  is  to  npply, 
namely,  Where  the  provisions  are  supplied  *'  for  the  use  of 
any  tporkhouse  or  otherwise,**  and  as  these  sheep  were  sold  to 
be  used  in  the  workhouH,  those  counts  of  the  declaration 
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1823.  'wUcli  aHege  them  to  have  been  sold  for  the  muotenaoee  of 
the  poor  uf  thepariA,  are  not  proved,  because  the  allepK 
tion  ought  to  have  been  that  they  were  supplied  for  the  use. 
Aii0aBwt.  ^f  ^^  workhouse.  This  objection  was  not  taken  at  nisi 
priusi  but  if  it  had  (been  taken,  I  am  by  no  means  satisfied 
^t  it  ought  to  have  prevailedi  because  the  language  of  the 
sixth  sectbn  is  ^*  for  the  use  of  any  workhouse  or  work^ 
houses,  or  otherwise,  for  the  support  and  maintenance  of  the 
poor.^  Nowy  to  supply  provinons  for  the  use  of  the  wQik* 
house,  is  one  mode  of  supplying  for  the  support  and  naia  : 
tenance*of  the  poon  I  am  not  satisfied  that  this  olgection 
ought  to  prevail,  but  not  havmg  been  made  at  the  trial,  I 
think  it  ought  not  to  prevail  now*  It  is  of  great  importance 
that  these  objections  in  point  of  form,  which  are  often  Idcen 
contrary  to  the  justice  of  the  case,  should  be  presented  dis- 
tinctly to  die  Judge  at  the  trials  for  if  tenable,  then  great 
ezpence  to  the  parties  would  be  saved.  This  is  an  olyec- 
tiottof  form  and  not  of  substance,  and  I  think  we  ought  not 
to  give  efiisct  to  it,  especially  where  it  is  a  matter  of  sa 
much  doubt*    I  think  this  rule  ought  to  be  dischaiged. 

Batlbt,  J. — I  am  of  the  same  opinion.  The  55  Geo.  3 
t.  lS7«was  intended^  as  it  seems  to  me,  to  establish  one 
general  provision  throughout  the  kingdom,  in  cases  of  this 
description^  and  that  it  was  not  the  intention  of  the  legisla 
ture  ^t  there  should  be  one  rule  under  the  22  Geo.  S» 
G.  bSi  as  to  those  parishes  which  were  united  under  that  act, 
and  another  rule  as  to  diose  parishes  not  so  united.  There 
is  a  provision  in  the  latter  statute  under  wUch  this  case  might 
havefidlen,  prodded  the  65  Geo.  3.  had  not  been  passed; 
-but  that  would  have  been  a  provision  local  in  its  nature,  and 
only  applicable  to  particular  places ;  but  in  the  general  pro* 
vision  which  was  afterwards  made  by  the  55  Geo.  3.  there  is 
no  exception,  as  to  those  places  comprehended  in  Mr.  Gil^ 
'  berths  Act.  I  do  not  think  it  was  the  intention  of  the  legys 
ture  to  except  those  cases  which  were  previously  made  liable 
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to  penalties  under  the  'provision  of  the  «2  Geo.  3.    I  can        ^^^* 
'aee  no  reason  for  such  an  exception  ;  nor  can  1  comprehend 
>iphv  a  provision  should  be  made  as  to  one  description  of  v. 

poor-house,  different  from  that  applicable  to  another,  if  they  - 
are  bodi  of  the  same  nature.  There  being  no  exception  in 
the  55  Geo.  3.  and  the  provision  being  general,  I  think  we  are 
bound  to  consider  this  case  as  coming  within  the  operation 
of  that  statute.  With  respect  to  those  persons  wbo  are 
guardians  of  the  poor  under  the  22  Geo.  3.  and,  who  have 
the  order,  management,  control,  and  direction  of  the  poor 
of  the  parish  in  which  they  are  appointed ;  it-  seems  to  nc^ 
that  they  fall  most  strictly  under  the  provisions  and  are  witb* 
in  the  range  of  those  mischiefs,  which  the  55  Creo.  3.  wa^ 
Intended  to  remedy.  They  have  tfie  power  of  app<Mnting  die 
person  who  is  to  provide  for  the  poor,  and  make  contracts 
for  the  diet  and  clothing  of  the  paupers  in  the  workhouse. 
That  person  is  placed  under  the  strict  inspection  and  contrdl 
of  the  overseer^  guardians,  and  governors  of  the  poor.  Whjr 
then  each  guardian  has  a  distinct  duty  to  perform.  -He  is 
carefully  and  strictly  to  see  that  the  diet  supplied 'jKm:  the 
poor  is  good  and  wholesome ;  but  all  that  strict  care  and 
inspectionywill  be  liable  to  be  •  superseded,  if  the  person 
who  is  to  make  the  inspection,  is  also  to  supply  the  articles 
which  tfa6  poof  are  to  «it.  I  thinfk  liierefore,  that  this  case 
comes  clearly  witfiin  the  mischiefs  %?hich  the  statute  intended 
to  remedy.  As  to  the  objection  that  die  declaration  in  this 
case,  ought'to  have  described  this  as  a  shpply  *'for  die  woric^ 
'  house,"  aud  not  for  the  poor  of  the  parish,  I  think,  it  is 
not  tenable.  If  the  poor  of  this  particular  parish  are  main- 
tained in  a  workhouse  which  is  common  to  the  united 
parishes,  still  this  would  be  a  supply  for  the  poor  of  the 
particular  parish.  But  whether  the -poor  are  supplied  in 
the  vn>rkhouse  or  out  of  it,  seems  to  me  to  be  quite  imma- 
terial for  the  purpose  of  this  case.  It  is  said  that  this  is 
not  a  supply  for  the  poor  of  this  specific  parish,  because  it 
^9  united  with  other  parishes.    This  is  a  very  fallacious  ar« 
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IfUM.  gumeut,  for  if  I  supplj  provUioiis  for  ji.  J3«  and  C.  w4 

^^^/^^  they  dine  joiDtly  together,  I  supply  each  apd  eveiy  of  theiift 

"VnT  iodividually.    It  ^sqeoif  to  me  therefore,  dutt  Qpne  of  the 
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Ahdkbws.     ot|jeatioii0  IB  this  ease,  am  well  fonod^. 

HoLBaY9«  J^-^I  am  ako^f  the aame  opimon,  I  thiafc 
it  quite  dear  that  the  55  Geo.  3.  heing  a  general  law,  is 
aufficitot  to  comprehend  the  caaea  to  which  Mr«  GUberff^ 
Afst  applies;  and  I  ^m  of  opinion  rthat  this  case  is  dearly 
MTitbio  the  words  as  well  as  the  spirit  and  meaning  of  the 
gcper^l  act  As  to  the  objection  that  the  ,c|efendant  in  this 
xfi$e  h^d  not  '.^tbe  providing  foo  ordeiuvE*  management, 
:CO|itrol  and  direction  of  the  poor"  of  this  pamh,  I  ijuvaii 
he  had  such  a  control  as  hnngs  him  within  the  operation  of 
^  act»  aiyl  at  aU  evepts  within  the  aUernative  part  of  the 
.siath  ac^D,  ^t  it  is  ji^id,  that  inasmuch  as  lie  was  gmir- 
4Sm  oi.  Ihp  .pov  of  dpe  ^mUmt  jmrisku,  he  is  not  propo^ 
dey^.bed  in  .ibe  dedaration  aa  being  the  guardian  of  tliia 
§9a^f  h^caifie-bis^nty  wfs  not  confined  to  this  particular 
pfurisli^ooly.  Xt  is  contended,  diereforei  that  ti^  fUegaticvn 
a9.th§  ci^edarationjth^.Jie  ]i¥as  giiardian  of  the  poor  of  this 
jNurticul^.  parish  is  ,i^  proved.  .\l  howevfir.^am  of  a  dif- 
ferent opipipn^.  JL  ^Ketlhis  dedai3»%ii  to-be  difawp^nai^ 
tently  vi^  aound  ndes  (iff  pl^djiigr  ;lt  J)a  ^a  eaVd»Ush§ci 
ndeof  pleading  that.it  is  utft  nece^f^  lo.ipake  the  aUegf^ 
tioPrtO'thefuU  eatent  (o.iyhidi  the  pcqof  ^willgo,  Si^pos^« 
in  the:  case  of  a  prescqptt^n .  for  ,a  right  ^ ^ciqaafif/m  S^r 
;aheep9  ajad  ^e  proof  is  of  a  right  /or  all  ifif^qf  tmium^" 
iiShcutUei  it  has  hee^ 'expressly  hdd,  ti;int.$he,i4l%f^tion.js 
m^dei  out»  and  that  it  ia,  not  ii^cemi?  to  jpiakeL  the  allega^cp 
co-extensive  with  the  right,  lihis  applies  directly  to  j^e 
prindple  of  this  case.  But  th^e  is  ,no  occaf^ipn  to  r^oft 
to  any  roles  of  lawjupon  ^e  aubject,  for  it  seems  to  be  p^- 
fecdy  clear^  tli^t  if  it  was  the  duty  of  the  defendant  i^s 
guardian,  to  superintend  the  maintenance  of  the  poor  of  U^e 
united  parishes,  the  fdlegatioQ  that  h^  h<ld  ,the  control  aiyt 
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•uperiDtendance  of  the  poor  of  the  pcrtkukr  ptihiflk  n       18tt. 

sufficient  to  siMtaiD  diis  action.    Aa  to  the  other  oh^tion, 

that  it  is  not  alleged  dint  the  Mpply  was  for  the  workkoMe, 

but  for  die  poor  gener^,  I  am  by  no  means  aauified  that   .  AMnnsm* 

it  would  have  bete  n  good  objection  if  taken  at  the  trial ; 

but  not  having  baentAan  then,  1  think  we  ong^t  set  lo 

give  anj  weight  to  it  now,  conceiTing,  as  I  do,  that  die  ^most 

naisdiievoos  and  nigust  consequences  would  result  if  parties 

were  allowed  to  keep  back  objections  in  point  of  fonai,  and 

nAer  taking  the  chance  at  the  trial  <upon  the  merits,  than 

briiq;  them  foiwnrd  nftar  the  meriu  are  found  agaiast'tham. 

I  therefore  lUnfc  tbnt  thb  verdict  ought  not  4o  be  dis- 

tubed. 

Best,  J.— tOlQeotiolis  in  point  of  fona  are  not  nt  any 
ttiie  entitled  to  much  enconraganint,  but  certaiiily  ndt 
nAev  trial,  and  for  thn  obvious  renson,  that  if  tb^  are  taken 
at  the  trial,  lliay  may  be  inmiediately  answered  by  foen, 
perhaps  within  the  f>ow6r  of  the  trther  party  to  give  In 
evidence.  The  first  obgeotion  taken  in  this  case  at  ike  tM 
Was,  that  the  defendant  was  a  guanlian  of  the  poor  of  -fine 
parishes,  knd  ^rafofe  that^  idecbontion  was  insuffieieBt; 
but'tbeanswur  1(0  thtt  Wni,  tint  he  aeted  in  :tbe  manage- 
ttient  of  the:  poor  of  the  )Mirtioular  parish  mentioiied  itt  the 
declaration ;  ilnd  >I  ihiflk  that  was  a  suffirient  answer  in  point 
«f  Hut  so  as  *to  nmove  4he  objedson.  Hht  next  obfeolion 
tukeu^vAis,  that  it  was  aecessaiy  to  prove  the  dafondant^s 
appointment  as  a  guardian.  That  I  thhik  vms  not  necessary. 
It  was  suffieiMt  to' prove  him  adtiUg  in  the  •  character  of 
guardkm ;  for  it '  has  been  decided,  that  if  a  man  is  charged 
wMi  doing  a  particular  thing  whilst  he  is  cfoathed  with  a 
IMrticuhur  chaiuc^ter,  if  he  acts  in  tfiat  diareoter  the  Court 
will  presume  that  he  is  legally  appomted«  That  was  laid 
down  by  Mr.  Justice  Butter  in  the  case  of  a  Custom-house 
officer.  If  a  man  acts  in  the  character  of  rector  or  vicar  of 
a  parish,  is  it  necessary  to  prove  his  induction  and  institu- 
tion i    Until  the  coutrary  is  shewn  it  is  sufficient  to  prove« 


West 
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18^2.        that  the  party  acts  in  the  character  to  justify  the  Court  in 
presuming  that  he  is  properly  appointed.    In  this  case  £ 
think  it  was  no  objection  that  this  defendant  was  employed 
•AAdrbws.     in  the  management  of  the  poor  of  five  united  parishes;  for 
if  he  was  employed  in  the  management  of  them  all^  he  was 
employed  for  eveiy  one,  and  therefore  the  dedaratioo  pro- 
.  perly  describes  him  as  the  guardian  of  the  particular  parish. 
There  are  many  parishes  in  London  which  are  united,  but 
still  they  eiist  as  separate  parishes  for  all  purposes  except 
that  which  relates  to  die  management  x>f  the  poor  under 
Jdi.  Gtibert's  Act    The  parish  of  fVestkampneit,  though  it 
is  united  with  other  parishes  under  that,  statute  still  may  be 
described  as  a  sepamte  parish,  and  therefore  a  man  who 
acts  for  the  five  united  parishes,  may  be  said  to  act  for  each 
of  the  five.    Then  it  is  said  that  this  defendant  ought  to 
have  been  proceeded  against  under  Mr.  Gilberfs  Act,  be* 
cause  these  parishes  are  united.    That  by.  no  means  follows. 
.  It  appears  to  'me  that  it  would  have  been  a  most  extRaordi-p 
nary  circumstance,    if,   when  die  legislature  passed    the 
55  Geo.  3,  and  thought  fit  to  make  a  general  regulation 
applicable  to  every  person  who  had  the  management  of  th^ 
poor  of  any  parish,  and  subjected  him  to  a  penalty  of  iOOl. 
for  selling  provisions  to  the  pioor,  they  shoidd  have  exempted 
united  parishes  (where  there  is  a  much  greater  latitude  for 
abuses  of  this  kind)  from  the  operation  of  the  statute.    It 
appears  to  me  to  be  impossible  to  shew  that  such  wns  the 
intention  of  the  legislature.    This  statute  impose^  ciimi|-t 
.  lative  penalties^  but  whether  th^  defendant  be  still  liable 
under  Mr.  Gilbert*s  Act,  it  is  not  for  us  to  decide,    It  is  ^ 
sufficient  for  us  to  say,  that  this  statute  is  manifestly  appli- 
cable to  every  description  of  parish,  whether  the  parish 
maintains  its  oym  poor .  separately,  or  is  united  with  ai^y 
other  parish.     I  am  of  opinion  t^at  this  case  is  (lepu-ly 
within  the  statute  upon  which  the  action  b  founded. 

Rule  discharged  (a). 

(a)  %'ide  3  Barn.  Sc  Aid.  145*    5  Ibid.  328.    3  J,  B.  Moore,  iSf. 
,  Ante,  Vol.  i.p,  397t 
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X82tL 


Pbimhosb  19.  Gibson.  Mmday^ 

Nov.  u. 


Ml  he  question  in  this  case  was,  whether  a  ca.  sa.  against  xfi.  fa.  and  a 
the  person,  and  ^fi,fa.  agamst  the  goods  of  the  defendant,  sae  at  the  same 
might  both  issue  at  tlie  same  time.    It  appeared  that  the  J|™*  ^*^"*^d 
sheriff's  officer,  having  both  writs  delivered  to  him,  went  to  the  person  of 
the  defendant's  house  for  the  purpose  of  taking  him  in  ex-  ^ 
ecution  on  the  ea.  sa.,  and,  not  being  able  to  find  him,  tool 
his  goods  in  execution  under  the  Ji.  fa. ;  and  on  shewing 
cause  against  a  rule  for  setting  aside  the  execution  f9r  this 
idleged  irregularity, 

The  Court  said,  diere  was  nothing  fa-regular  in  the  pro^ 
ceedittgs,  bodi  writs  might  run  together,  and  therefore 

Discharged  the  rule,  with  Costs. 
Campbell  for  the  plaintiff,  and  Chitti/  for  the  defendant. 


CAtLA  t.  EtOOOH.  Tu^ay, 

Nop.  36. 

VFN  shewing  cause  against  a  rule  for  setting  aside  an  Asnmof  mo« 

attachment  against  the  plaintiff,  for  not  paying  money  pur-  "o  ^^^  ^p^ij  by 

suant  to  an  award,  it  appeared,  that  after  the  arbitrator  had  ^^^'^/  ^ 

published  his  award,  the   plaintiff  was   proceeding  to  the  arbitrator  can- 

Dot  be  attach" 
chambers  of  the  attorney  of  the  other  party  to  the  refer-  ed  in  A.'» 

ence,  for  the  purpose  of  paying  over  the  money,  but,  on  ^^  Snt'^o?^*e 

his  way  thither,  he  was  served  with  an  attachment  out  of  ^J^r?^'".?^'*'' 
•^  '  of  the  city  of 

lj>tidonf  at  the 

snit  of  a  creditor  ofB. ;  therefore  where  a  mle  nisi  had  been  obtained  against  A.  in  tliis 

Court  for  contempt,  in  not  paying  money  pnrsnant  to  an  award :— Held,  that  it  was 

no  ground  for  opposing  a  rule  for  attachment,  that  by  the  process  of  the  Sheriff's  Court 

the  money  was  attached  in  his  hands  to  answer  the  debt  or  B/«  creditors. 

VOL.  II.  N 


]94 

18». 


Caila 

'     r. 
Elooold. 
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the  Sheriff's  Court  of  the  city  of  London^  by  which  the 
sum  of  money  thus  awarded  was  attached  in  his  hands,  to 
answer  die  debt  of  a  third  person.  Notwithstanding  this 
proceeding  the  plaintiff  was  attached  for  not  performing  the 
awards  and  the  question  was,  whether  the  foreign  attach- 
ment ^as  a  sufficient  ground  for  setting  aside  the  attach- 
ment of  contempt  i 

Chilty  shewed  cause  against  the  rule«  and  contraded^  that 
the  plaintiff  was  still  liable  to  be  attached.  It  is  clear  that 
where  money  is  adjudged  by  a  superior  Court  to  be  doe 
from  A,  to  B,,  it  could  not  be  attached  by  a  foreign  court. 
jSuch  mode  of  proceeding,  if  aIIowed|  would  render  the 
judgment  of  a  superior  Court  absolutely  nugatory.  Is 
there  any  thing  in  the  award  of  an  arbitrator  which  distin- 
guishes it  from  the  ordinary  judgment  of  this  Court  ?  Cer- 
tainly not.  Tlie  arbitrator  is  substituted  in  the  place  of  the 
Judge  and  Jury,  and  his  award  is  of  as  much  force  as  the 
judgment  of  the  Court.  In  Coppett  v.  Smith  (a)  it  was  ex- 
pressly decided,  that  if  a  sum  of  money  is  directed  to  be 
paid  by  A.  to  B.  by  die  Master's  allocatur,  it  cannot  be 
attached  in  A*s  hands  by  process  out  of  the  Sheriff's  Court 
in  an  action  against  B»  Hat  case,  by  parity  of  reason,  is 
precisely  in  point;  for  the  award  of  an  arbitrator,  who  is 
also  an  officer  of  die  Court,  is  of  the  same  force,  at  leasts 
as  the  allocatur  of  the  Master.  Besides  which,  in  this 
case,  there  is  an  affidavit  that  this  attachment  out  of  the 
Sheriff's  Court  was  obtained  by  collusion  between  the  par- 
ties. 

HoUf  contrd. — ^The  plaintiff  in  this  case  has  been  guiky 
of  no  contempt,  and  therefore  he  is  not  liable  to  an  attach- 
ment. It  is  true  that  the  money  awarded  was  due,  and  the 
plaintiff  was  prepared  to  pay  it.      For  that  purpose   he 


(a)  4  T»  R.  S12. 
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vent  to  ihe  other  party,  and  almost  iu  the  very  act  of  A82^ 
paying  it^  he  is  served  with  a  foreign  attachment,  and  the 
payment  is  suspended.  Under  these  circumstances  it  would 
be  extremely  hard  upon  the  plaintiff  to  say,  that  he  was 
liable  to  an  attachment  from  this  Court  for  a  contempt  for 
not  paying  the  money,  when  he  is  prevented  from  doing  so 
by  the  act  of  a  Court  of  competent  jurisdictiou.  lliere  is 
no  doubt  that  a  creditor  may  attach  the  money  of  his  debtor 
in  the  hands  of  a  banker  or  other  stranger ;  and  what  is 
there  to  take  this  case  out  of  that  general  rule?  This  is 
money  of  a  debtor  in  the  hands  of  the  plaintiff,  who,  as 
respects  the  creditor,  is  to  him  a  stranger.  The  party  who 
claims  the  money  is  not  concluded  by  the  foreign  attach* 
ment;  he  may  put  in  bail  and  defend  it  in  tiie  Court  out 
of  which  it  issues,  and  then  that  Court  will  determine  whe- 
ther the  money  be  due  or  not;  but  the  plaintiff  in  this 
case  has  no  such  remedy.  If  the  plaintiff  is  to  be  held  in 
contempt  under  these  circumstances,  he  may  be  compel- 
led to  pay  the  money  twice ;  first,  under  the  foreign  attach- 
ment; and,  second,  under  the  process  of  this  Court  by 
attachment  for  contempt.  The  Court  will  not  enter  iuto 
the  question  whether  the  foreign  attachment  issued  in  con- 
sequence of  any  supposed  coUusiou  between  the  parties, 
but  will  decide  the  pomt  upon  the  validity  of  the  proceed- 
ing in  point  of  law. 

Per  Curiam.^^Vfe  certainly  shall  not  go  into  the  ques- 
tion of  collusion,  nor  decide  upon  the  merits  of  the  case. 
The  result  of  all  the  decisions  upon  the  point  now  raised  is, 
that  a  judgment  of  this  Court  cannot  be  defeated  by  any 
intermediate  step  of  this  kind.  A  judgment  of  this  Court 
cannot  be  affected  by  the  process  of  the  Sheriff's  Court. 
Now  an  arbitrator  is  an  officer  of  this  Court ;  he  is  sub- 
stituted in  the  place  of  theJudge  and  Jury,  and  his  decision 
is  founded  upon  a  submission  to  arbitration,  which  has 
been  made  a  rule  of  Court,  and  thtrefore  it  is  in  effect  the 
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same  as  if  judgment  had  been  pronounced  upon  tbe  case 
by  the  Court  itself.  If  the  plaintiff  pays  the  money  under 
die  attachment  for  contempt,  that  will  be  an  answer  to  the 
proceedings  in  the  Sheriff's  Court.  We  think  the  case  ef 
Coppell  V.  Smith  is  directly  in  point,  and  therefore  the  rule 
fpr  setting  aside  the  attachment  for  contempt  must  be  dis- 
charged ;  but  let  the  attachment  lie  in  the  oflke  for  a  week. 


Rule  discharged. 


Nov.  t6. 


Where   the 
agent  employ- 
ed in  endea^ 
Tonring    to 
carry  through 
Parliament  a 
bill  for  making 
a  railway, sued 
the  chairman 
of    a   com- 
fliittee  of  snb- 
acribers  to  the 
undertaking, 
for  his  work 
and   lalionr, 
and  expenees 
incurred    as 
such    agent, 
and  it  appear- 
ed  that  the 
agent  himself 
wax    a   sub- 
scriber to  the 
nndertakinfi^  :■  • 
Held,  that  the 
actioa  would 
not  lie« 


Holmes  v.  Higgins. 

X  HIS  was  an  action  for  work  and  labour,  and  for  mo^ 
ney  laid  out  and  expended  by  the  plaintiff,  as  sunreyor 
to  a  company  formed  for  making  a  railway  fron>  fVamersley 
to  the  river  Dun,  in  the  county  of  York.  The  defendant 
pleaded  non  assumpsit ;  and  by  an  order  of  nisi  prius  the 
eause  was  referred  to*  the  arbitration  of  a  gentlemaa 
at  the  bar.  The  arbitrator  anvarded  to*  the  plaintiff  die 
sam  of  324/.  155.,  but  certified  that  it  was  proved  before 
him  '^  that  the  plaintiff  and  the  defendant  were  subscribers 
to  and  shareholders  in  the  undertaking,  for  the  benefit  ot 
which  die  work  and  labour  was  performed,  and  tiie  ex* 
pences  incurred  by  the  pkiintifF,  which  formed  his  demand 
in  this  action/'  It  appeared  that  the  defendant  had  acte^ 
as  chairman  of  several  committees  of  subscfibers  and  share- 
holdefs,  assembled  for  the  purpose  of  carrying  the  intended^ 
railway  into  effect,  and  that  the  plaintiff  had  selected  hin^ 
as  the  person  responsible  for  the  work  and  labour,  and  ex^ 
pences  incurred  in  endeavouring  to  caray  the  bijl  througb 
parliament.  The  bill  had  been  opposed,  and  in  conse- 
quence of  non-compliance  with  some  of  the  standing  prclers^ 
^f  the  House  of  Commons,  the  measure  was  nyitbdmwot 
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(h  shelving  cause  against  a  rule  for  setting  aside  the  award        i822. 
of  the  arbitrator^  the  question  was,  whether,  as  the  plaiotiff      ^-*^/^^ 
and  the  defendant  were  both  subscribers  to  and  shareholders      Hor.MBi 

Vm 

io  the  ttsdiertaking,  for  the  benefit  of  which  the  work  and     Hiooins. 
islbour  was  performed,  and  the  expeaces  in  question  by  the 
plaintiff  Muciuyed;  this  acdon  could  be  maintained. 

After  hearing  Brougham  for  the  plaintiff^  and  F.  Pol" 
lock  for  the  defendant, 

Abbott,  C.J.  said — lam  quite  satisfied  that  this  ac- 
tion is  not  mainlainable.  If  a  nnmber  of  persons  associate 
together  for  the  purpose  of  carrying  on  some  undertaking 
for  their  joint  benefit,  and  any  one  of  them  is  employed  as 
surveyor  or  agent  for  the  purpose  of  carrying  the  object  in 
^iew  into  effect,  the  question  is,  whether  diat  person  does 
not  stand  io  the  situation  of  one,  who  himself  is  to  be 
considered  as  an  employer,  and  liable  to  contribute  to  the 
jexpence  oi  his  own  employment?  I  think  be  is ;  and  on 
that  ground  I  tfaiok  this  action  camiot  be  maintained.  This 
action  is  brought  against  a  person  who  was  chairman  of 
,«uch  a«  association,  and  it  is  said  that  he  is  the  proper 
jperson  to  select.  If  he  had  given  any  personal  undertaking 
to  pay  the  expences  incurred  by  the  plaintiff,  that  might 
£ntail  a  liability  upon  him.  14o  such  circnmstanee  appears 
in  this  case,  and  consequently  I  think  he  is  not  liable  in  this 
action.  It  would  be  well  for  those  employed  as  solicitors 
or  agents,  on  occasions  of  this  kind,  to  say  to  the  chairman, 
*^  Su-,  if  I  am  to  be  engaged  m  this  work,  I  shall  look  to 
you  for  remuneration,  and  I  desire  you  to  give  me  some 
aeeuffity  for  my  remuneration  before  I  proceed.''  If  the 
chairman  of  a  meeting,  such,  as  this  has  been  described  to 
have  been,  chose,  after  such  a  notice,  to  act  any  longer,  he 
would  act  at  his  peril ;  but  as  no  such  circumstance  appears 
in  thia  case,  I  am  of  opinion  that  the  plaintiff,  who  is  a 
subscriber  to  this  undertaking,  cannot  maintain  his  action 
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against  a  co-subscriber,  in  the  absence  of  an  express  or  tdi^ 
plied  undertaking  to  pay  his  expences. 

Bay  LEY,  J. — I  am  of  the  same  opinion.  Suppose  aii 
action  were  brouglit  by  the  plaintiff  against  all  the  sub^ 
scribers,  would  they  not  be  entitled  to  plead  in  abatement 
that  the  plaintiff  was  himself  a  co-subscriber  to  the  same 
undertaking  ?  I  think  it  is  clear  that  the  plaintiff  being 
himself  a  subscriber  could  not  maintain  an  action  against 
his  co-subscribers. 


The  rest  of  tlie  Court  concurred. 

Ilule  absolute,  fur  setting  aside  the  award. 


Lee  r.  Shore  and  Anotb^r. 


Assumpsit   for  goods   sold  and  delivered,  with  the 
common   money  counts.      Plea^   non  assumpsit  and  Usue 


thereou.  This  was  the  second  trial  of  the  same  cause  of 
action.  Tlie  first  trial  took  place  before  Richardt,  C.  B. 
at  the  iSt/mmer  Assizes  for  Derbyshire,  1821,  when  a  Yer« 
diet  was  found  for  the  defendant.     In  the  following  Term 


>f.  in  let  into 
possension  of 
the  refnse  spar, 
produced  from 
a  lead  mine, 
Bttaate  in  land 
demised  to  B,, 
a  farmer  (as 
tenant   from 
yt^ar  to  year), 
and  pa,v8  an 

annual  Vent  for  the  spar  to  B.'s  landlord,  and  exercises  dominion  over  it  by  disposing 
of  it  as  Ills  property ;  C*  from  time  to  time,  enters  upon  the  land,  and  carries  away 
portions  of  the  spar,  and  A,  brings  assompsit  for  the  value  of  the  spar  so  talcen  awav : 
After  verdict  by  the  Jury,  finding  that  B,  the  tenant  of  the  land,  has  an  interest  in  the 
^par,  and  has  not  snrrenifered  it  to  his  landlord  : — Held,  that  the  landlord  cannot  convev 
8iicli  a  tiUe  to  A,  as  will  enable  the  latter,  (supposing  his  possession  is  clearly  establislied) 
to  waive  the  tortious  taking,  and  bring  assumpsit  for  the  value  of  the  spar,  in  the  ab-» 
8  >nce  of  an  express  contract  of  sale,  though  the  tenant  has  never  disturbed  his  pos- 
session. 

Where  a  defendant  on  two  sncces^ive  trials  of  the  same  cause  of  action  had  obtained 
a  verlict,  the  (^onrt  setainde  ttie  Iwtt  verdict,  and  entered  a  nonsuit,  in  order  tiMt  the 
plaintiff,  who  claimed  title  to  property  whic^  savoured  of  the  realty,  might  not  be  (qx 
ever  concluded  from  agitating  his  right. 
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die  plaintiff  obtained  a  role  for  a  new  trial,  on  the  ground        1892. 

tiiat  the  verdict  was  against  evidence,  and  at  ^e  hist  Lent 

Assizes  for  the  same  county,  before  Best,  J.  the  defendant 

again  had  a  verdict.    In  Easier  Term  the  plaintiff  obtained       Saoai. 

a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection  on 

the  part  of  the  learned  Judge;  and  now,  on  shewing  cause, 

the  case  was  this  : — 

The  object  of  the  action  was  to  recover  a  sum  of  23/.  12^., 
being  tfie  value  of  a  quantity  of  spar  (the  refuse  of  ore  taken 
from  a  lead  mine)  carried  away  by  the  defendants  from  time 
to  time,  between  the  years  1614  and  1817.  It  appeared 
that  the  land  from  which  the  spar  was  taken  was  let  by  the 
Rev.  Mr.  Hurd  some  years  since  to  a  former  named  Luke 
Bond,  as  tenant  from  year  to  year.  In  the  outset  of  the 
case  die  plaintiff  rested  his  title  to  maintain  this  action 
upon  a  written  agreement,  between  him  and  the  owner  of 
tl^e  land,  by  which  it  was  alleged,  that  the  Jatterhad  granted 
to  him  for  a  certain  term,  and  for  certain  consideration 
therein  spedfied,  all  the  spar  deposited  on  the  quarter  cord 
(the  portion  of  land  round  the  shaft  of  the  mine  allotted 
for  the  purpose  of  raining  operations)  after  the  mineral 
should  be' extracted;  but  this  agreement  not  being  pro- 
duced, recourse  was  had  tD  evidence  of  enjoyment;  and  it 
was  accordingly  proved  that  the  plaintiff  had  from  time  to 
time,  during  a  period  of  three  or  four  years,  exercised  a 
dominion  over  the  spar  so  deposited,  and  bad  paid  rent  at 
the  rate  of  20s.  per  annum  to  the  ground  landlord.  There 
was  no  evidence  of  any  sale  to  the  defendants  ;  but  it  was 
proved  that  they  hi^d  entered  upon  the  land  and  carried  away 
'  the  spar  which  was  the  subject  of  this  action,  without  the 
consent  of  the  plaintiff,  who  now  brought  assumpsit  for 
goods  sold  and  delivered.  It  was  objected  on  the  part  of 
the  defendant,  1  •  That  before  the  plaintiff  could  recover, 
be  must,  at  all  events,  produce  the  written  agreement  under 
which  be  derived  title  to  the  spar  in  question ;  fpr,  in  the 
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1823.  absence  pf  that,  his  ground  of  action  completely  faSed ; 
""^cv^  2.  Tbat  priin^  facie  the  spar  was  the  property  of  the  te* 
^'  nant  of  the  Imd,  who  had  at  least  an  interest  ip  it»  and 
3jiOBB.  could  not  be  disposed  of  by  the  landlord  to  a  strai^ar,  nor 
less  it  should  appear  that  by  the  terms  of  the  demise  to  th^ 
tenant  the  sps|r  wa^  expressly  reserved,  together  with  a  ri^t 
of  entry  upon  the  land  to  carry  it  away  ;  3.  Tb^t  there  wa« 
no  privity  of  contract  between  the  plaintiff  and  the  de^ 
fendant  to  entitle  him  to  msdntain  assumpsit  for  goods  sold 
and  delivered;  and,  4.  That  supposing  the  plamtiff  had 
such  a  possession  of  the  spot  whereon  the  spar  was  depo- 
8ited#  as  would  entitle  him  to  maintain  trespass  againat  a 
wrongdoer  for  taking  a  portion  of  the  sp«r  without  bis  leavf^ 
and  licencei  still  he  coujd  not  waive  the  tort  and  bring 
assumpsit,  unless  it  appeared  that  he  had  the  indisputable 
title  to,  as  well  as  the  possession  of^  the  property.  It  apr 
peared  in  the  course  of  the  trial,  that  the  practice  in  th^ 
mining  districts  of  Derbyshire  was  tot  the  tanant  of  the 
surface  of  the  soil  to  take  such  portions  of  the  refuse  apar 
from  the  quarter  cord  of  the  mine,  aa  he  tbougbt  necessary! 
for  the  purpose  of  making  walks  and  mending  roads  on 
the  fdiTm ;  apd  in  this  instance  it  was  said  that  the  tenant 
had  taken  portions  of  spar  for  such  purposes.  An  attenq>| 
had  been  made  on  the  part  of  the  defendant  to  establish  a 
custom  for  the  working  miners  to  take,  as  their  own  per- 
<quisite,  the  refuse  spar  after  the  mineral  had.  been  ei^tracted, 
but  in  the  result  the  custom  so  set  up  was  negatived  by  the 
Jury.  The  learned  Judge  told  the  Jury,  that  in  order  to 
entitle  the  plaintiff  to  recover  in  this  action,  he  must  make 
out  a  clear  and  indisputable  title  to  die  ^ar  produced  firom 
the  mine.  In  the  absence  of  the  written  agreement^  under 
which  the  plamtiff  derived  title  (and  there  being  no  prooi 
of  any  contract  of  sale  by  the  plaintiff  to  the  defendant  of 
the  spar  in  question),  they  would  have  to  say,  first,  whether 
the  plaintiff  had  any  title  whatever  to  enable  him.  to  main* 
fain  this  actiou ;  and,  second,  whether  there  was  any  thing 
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ia  die  case  froai  whick  a  ccntract  of  aaie  nugbt  be  implied.  16S8. 
A»  to  the  first  questioo  it  appeared  from  the  evkioice^  V'*^/^^/ 
that  tke  teiiaBt  of  the  land  had  been  accoatomed  to  take  ^" 
aiich  pofftioDs  of  the  re&we  spar  as  be  thought  proper  for  Shoui. 
his  owa  use*  A  preliminary  questbft  for  the  Jury  therefore 
was,  vhelhev  the  tenaoit  bad  in  this  instance  aurrendered  to 
|us  landlord  all  his  own  interest  in  the  spar ;  for  if  he  had 
not,  it  was  quite  dear  in  point  of  law,  tliat  without  the 
consent  of  the  forMer,  the  latter  could  not  dispose  of  the 
spar  to  a  stranger;  and  consequently  this  phdnliff  could 
have  no  title  which  would  enable  bim  to  maintain  an  action 
for  goods  sold  and  delivered.  The  mere  possession,  and 
such  acts  of  ownership  as  had  been  proved  in  the  jdaintiffy 
would  not  entitle  him  to  bring  this  fonn  of  action,  unless 
lie  had  a  clear  title  to  the  property ;  for  though  possession 
would  authorize  a  man  in  bringing  trespass  or  trover  against 
a  wrongdoer,  still  he  could  not  waive  the  tort  and  bring  an 
action  ex  contractu,,  unless  he  had  the  title*.  If  the  Jury 
should  be  of  opinion  that  the  plaintiff  had  ho  title,  and  diat 
the  tenant  had  not  given  up  bia  interest  in  the  spar^  then 
the  question  whether  theie  was  any  privity  of  contract  be-> 
tween  the  plaintiff  and  the  defendant  would  fall  to  the 
ground.  The  Jury,  after  long  oonsiderataon,  found  their 
urerdict  for  the  defendant;  expressly  stating  that  the  refuse 
spar  belonged  to  die  kndlord  (thereby  negativing  the  cus- 
touL  for  the  workbg  miners  to  take  it),  but  that  the  tenant 
had  not  given  up  bis  right  to  use  the  spar  for  such  pur- 
poses, connected  with  his  farm,  as  he  thought  proper. 
After  the  learned  Judge  had  read  hb  report,  he  said  he 
thought  at  the  trial,  as  he  thought  now,  that  he  ought  to 
have  nonsaited  theplamtiff. 

Demnan,  C.  S.  (vrith  whom  was  N.  G.  Clarke,  jun.) 
shewed  cause  against  the  rule,  and  coirteoded  that  the  ques- 
tion was  now  concluded  by  the  finding  of  the  Jury  upoa 
}fae^fiu:t  of  title  or  no  title.    As  the  plauitiff  had  allowed 
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1822.        ^^  <^^  to  go  to  the  Jury  in  the  manner  reported  by  the 

''-^/"^      kanied  Judge,  he  bad  no  right  to  complain  if  the  Jury 

^'*         found  their  verdict  againut  hiou    The  utmost  which  the 

Shori.  Court  could  do*  was  to  grant  a  new  trial  upon  payment  of 
costs,  inasmuch  as  the  defendant  was  now  in  possession  of 
the  verdict  found  by  the  Jury  upon  the  whole  merits  of  the 
cause.  Could  the  Court  say,  in  the  absence  of  the  written' 
agreement  under  whidi  die  plaintiff  claimed  to  have  title 
to  this  property,  that  there  was  any  privity  of  contract  be- 
tween him  and  the  defendant,  so  as  to  entitle  him  to  main- 
tain assumpsit  f  If  not,  this  verdict  could  not  be  disturbed. 
Upon  this  point  the  plaintiff's  case  entirely  depended ;  for 
without  proof  of  a  clear  tide  it  was  impossible  this  form 
of  action  could  be  maintained. 

The  Court  stopt  him,  and  called  upon 

N.  G.  Clarke,  sen.,  and  Reader,  to  support  the  rule. 
This  case  having  been  moved  on  the  ground  of  a  misdirec- 
tion, on  the  part  of  the  learned  Judge  who  tried  the  cause, 
the  plaintiff  is  entitled  to  a  new  trial  without  costs,  if  die 
Court  should  be  of  opinion  that  the  verdict  is  wrong.  The 
misdirection  complained  of  is,  that  the  learned  Judge  told 
the  Jury,  the  question  for  their  consideration  was,  whether 
the  tenant  of  the  land  had  given  up  his  right  to  the  spar 
forming  the  refuse  of  the  mine  in  question.  Now  that 
question  had  nothing  whatever  to  do  with  this  case.  The 
question  was,  whether  the  plaintiff  had  the  possession  of  the 
spar  so  as  to  constitute  him  the  visible  owner  and  proprietor 
of  it ;  and  upon  that  question  there  was  no  doubt  whatever. 
The  Jury,  by  their  verdict,  negatived  the  custom  set  up' 
for  the  working  miners  to  take  the  refuse  spar,  and  expressly 
found  that  it  was  the  property  of  the  owner  of  the  soil. 
If  so,  it  is  clear  that  the  ov^ner  of  the  soil  had  a  right  to 
dispose  of.it  to  whom  he  pleased.  To  whom  di4  he  dis^ 
pose  of  it  r  Why,  to  the  plaintiff.    How  is  that  evidenced  i 
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.Why  it  19  proved  tbat  the  plaintiff  has  the  possession  of  it        188S. 

for  four  years;  pays  «0«.  a  year  rent  fbr  it;  dealrf  with  it      ^*^v^-^ 

as  his  own ;  and  makes  a  profit  of  it  by  selling  it  from  time  «. 

to  time  to  diSere»t  ptfaons.    There  was  no  doubt  at  the       Shor*. 

trial  that  the  defendant  had  taken  the  spar  in  question,  and 

.that  he  ought  to  pay  somebody  for  it.    To  whom  was  he 

.primarily  liable  for  the  value  ?    Why,  to  the  plaintiffi  who 

had  the  possession  and   apparent  ownership.    Can  it  be 

doubted  that  in  this  case  the  plaintiff  had  such  possession 

as  would  have  enabled  him  to  maintain  trespass  for  disturb* 

ing  his  possession?    If  not,  wliat  is  there  to  prevent  his 

waiving  the  tort  and  bringing  assumpsit  against  a  person 

who  has  dispossessed  him  of  part  of  his  property  ?    Sup* 

posing  it  to  have  been  properly  left  to  the  Jury,  whether 

the  tenant  of  the  land  had  or  had  not  surrendered  his  in- 

4erest|   stiil,  if   the  tenant    acquiesced  in    the  plaintiff's 

possession,  and  never  disturbed  his   right,  the   presump^ 

tion  of  law  is,  that  the  plaintiff  had  an  indisputable  title. 

The  conduct  of  all  the  parties  is  sufficient  to  shew  that  tlie 

tenant  had  waived  all  right  to  this  spar.    It  is  clear  that 

the  plaintiff  had  such  a  possession  and  apparent  ownership 

jn  the  property  as  entitles  him  to  maintain  this  action.    At 

the  trial  it  was  maisted  on  the  part  of  the  plaintiff,  that  the 

tenant  had  no  right  whatever  to  this  spar,  and  could  not 

have  disposed  of  it.    He  was  tenant  of  the  land,  and  v?a8 

only  entitled  to  the  crops,  and  he  clearly  could  not  take 

spar  which  was   part  of  the  soil  itself.    The   tenant  was 

merely  occupier  for  agricultural   purposes,  and  could  not 

take  parcel  of   the   land.      Supposing,  however,  that  he 

might  have  prevented  his  landlord  from  coming  upon  the 

land,  unless  the  latter  had  reserved  a  right  of  entry  to  take 

the  spar,  still  it  would  be  no  answer  in  the  mouth  of  the 

tenant,  to  say  to  the  purchaser  of  the  spar  (as  the  plaintiff 

jn  this  instance  must  be  considered  to  be)  that  the  landlord 

had  no  right  to  dispose  of  it  in  the  manner  stated.     If  a 

landlord  lets  land  to  a  tenant  without  reserving  the  right  to 


1S9S.  ^OHie  en  the  land  to  cut  down  trees,  and  he  does  come  upon 
die  hud  without  licence,  and  oats  down  a  tree,  and  aftef- 
waixls  seHs  it  to-  a  purchaser,  it  is  no  answer  to  die  pnr-> 

^^^^  chaser  to  say  that  the  kndlord  had  np  right  to  seH.  Tbe 
tenant  mgnt  bring  fe  action  of  trespass  agunst  his  landionfy 
but  he  would  hme  no  right  to  impeach  die  title  of  the  pur- 
chaser of  the  tree  after  it  was  severed ;  but  assuming  the  casie 
to  have  been  properly  left  to  the  Jury,  whether  the  tenant 
had  or  had  not  parted  with  his  interest  in  this  spw,  it  ia 
snbmkted,  that  as  the  tenant  had  claisMd;  no  r^ht  himself, 
had  made  no  objection  to  his  landlord's  anlhori^  to  dispose 
of  the  spar,  and  had  for  so  long  a  time  acifuiesced  in  the 
plaintiff's  possession,  all  question  relating  to  the  tenant  i»  tt 
an  end*.  Tbe  question  here  is,  whether  liie  defendant  is  to 
pay  a  person  who  ban  no  interest  b  the  spar,  or  a  man  who  ' 
has  the  possession,  has  paid  rent  for  k,  and  dealt  with  it  ab 
his  own  property? 

Abbott,  C.J. — ^This  being  an  action:  of  assiiknipsit for 
goods  sold  and  delivered,  it  necessarily  proceeds  upon  the 
notipn.that  there  is  a  contract,  express  or  implied,  between 
tbe  parties.  As  to  any  express  contmct  between  the  parties^ 
there  is  none;  and  the  question  is,  whedier  any  can  be  in^ 
ferred.  Now,  the  utmost  effect  that  can  be  given  to  the 
evidence  produced,  as  to  the  manner  in  which  tiie  spar  was 
removed,  is  to  infer  a  contract  on  tbe  part  of  the  defendant 
to  pay  the  value  of  the  spar  to  the  person  who  should 
ultimately  be  fomid  entitled  to  receive  it.  That  is  the  most 
favourable  way  of  putting  the  case  for  the  plaintbBL  So 
treating  it,  did  the  plaintiff  shew  a  clear  and  indisputable 
right  to  the  spar  ?  for  unless  he  did,  he  cannot  support  this 
action.  He  himself  was  not  the  owner  of  the  land,  nor  of 
die  mine.  Had  he  been  the  owner  of  either,  bis  case  would 
have  stood  much  more  favourably  than  it  does  at  present ; 
but  he  claims  title  under  the  person  who  is  the  owner,  and 
his  title  is  to  be  evidenced  by  a  written  agreement  entered 
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iaCo  with  ihat  peiBan^  Imt  that  tigreement  is  fiot  produceii. 
Can  we  then  stqr  diat  lie  has  made  out  a  clear  «nd  indbpnt- 
able  title,  when  the  title  depends  upon  some  'written  instru- 
ment which  has  not  been  gifen  in  endence?  I  think  we 
cannot ;  and  therefore  I  am  of  opinion  that  the  plaintiff  has 
failed  in  making  out  his  case ;  but,  inasmuch  as  the  verdict 
for  the  defendant  would  conclude  the  pliantiff  for  ever^  if 
suffered  to  stand,  we  think  that  the  verdict  for  the  defendant 
should  be  set  aside^  and  a  nonsuit  entered.  ]f  we  were  to 
giant  a  new  trial,  it  cooM  only  be  upon  payment  of  costs* 
The  utmost  we  can  do  is  to  order  a  nonsuit  to  be  entered. 


J05 
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.  HoLROYD»  J.  (jo) — I  am  of  die  same  (pinion.  If  the 
plaintiff  can  on  a  future  occasion  produce  legal  evidence  of 
his  title  to  this  spar^^  he  will  have  an  opportunity  of  doii^ 
80,  by  bringing  a  fresh  action^  which  he  would  not  have  n 
nght  to  do,  if  we  were  to  suffer  the  present  verdict  to  stand, 
because  he  would  then  be  shut  oot  for  ever.  On  the  pre* 
tent  occasion,  1  do  not  think  the  plaintiff  made  out  his  case 
upon  such  evidence  as  would  entitle  him  to  recover.  Some* 
thing  has  been  said  respectii^  the  phmitiff's  possession  of 
the  spar,  and  the  acts  of  enjoyment  proved  as  being  sufii-- 
cient  to  entitle  him  to  faring  an  action  of  trespass  against 
any  person  who  took  it  away  without  his  leave  and  licence; 
bet  I  think  there  is  no  such  evidence  of  possession  in  this^ 
ease,  as  can  bear  out  that  argument,  in  trespass  it  is  in 
general  sufficient  only  to  prove  possession,  to  sustain  the 
action  against  the  wrong*doer»  but  a  distinction  was  taken 
in  a  case  from  Catlide,  where,  instead  of  bringing  an  ac^ 
tkwi  of  trespass,  the  party  brought  ejectment ;  and  there  it 
was  held,  that  the  plaintiff  must  shew  not  only  possession 
but  right.  In  this  case  there  was  no  evidence  of  contract. 
If  there  had  been  a  contract  entered  into  between  these 
parties,  there  probably  would  have  been  no  occasion  for  the 
plamtiff  to  produce  the  written  evidence  of  his  title>  to  en- 

^  («)  Bcylfy,  J.  wu  absent 
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MM*  ftbii^  him  to  teemer  the  value  of  die  spsr;  but  here  we  have 
fMiUiitif  but  the  fioiple  fact  of  the  defeodant  takkig  tbe  spmr 
awajr  without  any  privity  betweeo  him   and  the  plabtiff'. 

Mhouu,      Xlieii  all  that  the  phuntiff  shews  as  evidence  of  tide  consists 
ill  certain  acts  of  eigoyment^  but  whether  his  enjoyment  was 
exc:lu»ive|  so  as  to  include  all  the  spar  produced  from  the 
niiiii»i  does  not  appear*    Whether  he  had  a  right  to  take  it 
all  away,  remains  in  doubt.    It  does  appear  that  his  right, 
wlittlovor  it  is,  arises  under  a  written  agreement,  not  pro- 
duced ill  evidence.    Therefore,  evideiKe  of  partial  enjoy* 
uic^nt,  unless  tlie  plaintiff  has  the  right  of  possession  as  well 
as  tii«  title,  is  not  sufficient  to  enable  him  to  maintain  the 
present  action,  as  for  goods  sold  and  delivered.    Allowing 
timt  a  man  may  waive  a  tort  and  bring  assumpsit,  and  al- 
lowing it  to  bo  unquestionable,  that  taking  away  the  spar  in 
the  tortious  manner  stated  in  this  case,  could  be  treated  as 
a  sale  \  still  the  question  is,  whether  the  mere  possession 
wilhf>ut  any  evidence  of  title  in  the  plaintiff,  gives  him  tbe 
right  of  bringing  tiiis  form  of  action  i    The  only  ground 
upon  wliich  we  can  infer  a  contract  of  sale  in  this  case,  ia 
tlie  absent'f^  of  an  express  contract,  is,  that  the  defendant, 
iu  taking  llie  spar  in^the  manner  stated,  subjected  himself  to 
\\w  lidbilily  of  paying  the  person  >iriio  was  I^aUy  entitled 
1^^  makt"  a  tlonMnnl  of  the  value*    What  evidence  dien,  is 
ih^^t",  %4'  the  plaintiff  *3  title  to  maiBtaoi  dus  action  ?    He 
vUiniA  title   by  viitne  of  a  written   agieeoient  wiib  die 
o\\iK^r  ^4'  th^"  land,  but  that  agieeaMsl  is   sot  produced. 
Ii^  tlw  abM^>»  %4'  that  docuaMwi,  we  cannot  aasarme  dnt  be 
ba^l  a  i%bl  l\>  »<^U  the  «par»  and  rtcoxer  dtevake  of  it  in  asi 
a^'lh>ii  xMf  a«siim)V^i«     A$  the  plaintiff  is  at 
h^  M^\|VH1  iIm^  iMTQUtni  «cikMi«  1  dunk  die  piV3f«r 
W  a^ivjvHs)  to^  h\  iiiM  aNKk  the  vwviKt  for  tbe 
«>^^>r  a  n^NivvMU ;  a»«d  ^Kii  ibe  pUintiff  smt  bimg  a  freak 
#ii^>ii  Mts>iii  ks'^'^  viMii\>mK  ii  be  ^viJa  be  9»  ad\ised» 


Shorb. 
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nonsuited  the  plaintiff  at  the  tlrial.    I  think  there  was  not        1622. 
suiEcient  evidence  to  support  this  action.     Perhaps  the      ^"^^^^^ 
cases  which  have  decided  that  tort  may  be  converted  into  v. 

assumpsit^  have  been  carried  as  far  as  they  can  be  carried, 
and  it  may  be  worth  while  to  consider,  whether  the  authori- 
ties will  bear  out  that  principle  as  applied  to  this  particular 
caie.     It  has  been  held,  that  if  a  party  waives  the  tort  and 
brings  assumpsit,  he  must  prove  a  clear  and  undoubted  title. 
It  did  not  appear  to  me,  that  the  plaintiff  in  this  case  had 
proved  any  title.    The  evidence  of  possession  was  involved 
in  great  doubt  and   difficulty;    but  supposing  it  to  have 
been  perfectly  clear  and  satisfactory,  still  it  appeared  to  me, 
that  the  person  under  whom  the  plaintiff  claimed,  was  in  no 
condition  to  confer  upon  him  a  valid  title  to  thb  species  of 
property,  for  he  had  let  the  land  to  Bond,  and  if  a  man  lets 
land  to  a  tenant,  unless  he  excepts  the  right  of  possession 
as  to  a  part,  nothing  passes  to  the  third  person  to  whom  he 
may  make  a  grant  of  the  part  supposed  to  be  excepted.    I 
cannot  see  how  this  spar  could  pass  to  the  plaintiff  under  any 
agreement  with  the  landlord,  without  the  consent  of  the  te- 
nant.    With  respect  to  trees,  it  is  expressly  determined,  that 
trees  pass  to  the  lessee  if  not  excepted,  and  if  the  lessor  grants 
to  another  '^  omnes  boscos  et  arbores  suas,"  nothing  passes, 
because  they  passed  to  the  lessee  (a).     That  doctrine^  I 
think,  is  distinctly  applicable  to  the  present  case,  because 
here,  for  any  thing  that  appears  to  the  contrary,  the  tenant 
was  entitled  to  the  exclusive  possession  of  the  land,  unless 
lie  had  expressly  surrendered  hb  rights  with  respect  to   this 
spar.    In  fVtate  v.  Sayer  (b),  it  is  said,  that  if  the  lessor 
excepts  trees,  but  grants  to  the  lessee  the  right  of  cutting 
the  loppings,  and  afterwards,  the  lessor  enters  upon  the  land 
without  the  consent  of  the  lessee,  to  cut  the  trees,  he  would 
be  a  trespasser.    If  that  be  law,  it  is  directly  in  point  with 
the  present  case.    Here,  undoubtedly,  the  right  to  the  spar  is 
still  in  the  landlord,  but  there  is  a  right  of  possession  in  the 
(a)  10  Vin.  Abr.  B.  b.  14. 361.  (6)  Palmer,  212. 


208  CASKS  IN  THlf  KlNO*S  BEKCfi, 

182f  •  fenant,  and  unleBB  the  tenant  has  surrendered  to  die  land- 
lord the  right  of  lettkig  the  spar  to  a  diird  person^  the  land* 
lord  cannot  make  a  good  convejanoe* 


1I.EB 

V. 

Shore.  « 


Judgment  of  nonsuit 


Nov.  S6.  MtE  V.  HoP&ll^S* 


da^iot^T^^  The  plaintiff  having  been  nonsuited  at  the  last  Assizes 
proeeeilingsy  for  the  county  of  Northampton ^  brought  a  writ  of  error, 
party  bringiog  which  the  defendant  treated  as  a  nullity,  and  took  out  and 
i^t^n  huT    levied  eiecution  for  his  costs.     On  a  former  day,  a  rule 


\  nisi 


•ffidayit  that    ^as  obtained  for  setting  aside  the  execution  for  irregularity, 
it  being  executed  after  the  allowance  of  a  writ  of  error* 

Andrews  shewed  for  cause,  that  the  writ  of  error  was 
brought  for  delay,  and  that  no  errors  had  been  assigned;  but, 
independently  of  this,  a  nonsuited  plaintiff  could  not  bring 
a  w.it  of  error. 

Abrahanif  for  the  plaintiff,  answered,  that  the  affidavit  in 
support  of  the  rule,  stated  that  the  plabtiff  had  been  ad- 
vised by  his  special  pleader,  and  believed,  there  was  error  in 
the  record,  but  as  the  affidavit  did  not  state  that  there  was 
any  real  erfOY,  and  as  none  could  now  be  pointed  out. 

The  Court  said,  the  writ  of  error  was  no  supersedeas, 
unless  there  was  reason  to  believe  that  there  was  real  error. 
If  the  party  bringing  the  writ  of  error  would  not  pledge 
his  conscience  to  the  fact  that  there  was  error,  the  Court 
vc^'^ufd  not  infer  it«  There  was  nothing  stated  to  induce  the 
Court  to  believe  that  there  was  any  real  error,  and  there* 
fore  there  could  be  no  stay  of  proceedings. 

Rule  discharged,  with  Costs, 
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The  Kino  v.  The  Inhabitants  of  Penxgoes  and        TVeMfoy, 

M*   Nov,  26. 
ACHYNLLETH. 


X  HIS  was  an  indictment  against  the  defendant  for  not  After  convic- 
repairing  a  bridge  in  the  county  of  Montgomery;  the  ment* at 'the^' 
defendants  having  been  found  guilty,  and  received  judgment  e?urt  wiil^ot 

at  the  Sessions,  gnnt  a  certio- 

rari to  remoYo 
the  proceed- 

Sir  William  Owen  now  moved  for  a  certiorarii  to  remove  ^Spmt  Sf* 

the  indictment  into  this  Court,  for  the  purpose  of  having  it  |?V"^  ^  ^' 

quashed  for  several  errors  on  the  record.    He  referred  to  qaashed  on 

Regina  ▼•  Dixon  (a),  Bex  v.  The  InkabitanU  of  Oxfordr  mon  the  k' 

Mre  {b),  and  JZex  v.  Nichols  (c).  ^^ 

Abbott,  C.  J. — 1  am  clearly  of  opniion,  that  this  is  not 
a  case  in  which  we  ought  to  grant  a  certiorari  for  the  pur^ 
pose  mentioned.  There  have  been  cases,  I  believe,  in  which 
the  Court  has  granted  a  certiorari  to  remove  convictions, 
and  the  judgments  found  thereon,  for  the  purpose  of  en« 
forcing  them ;  but  those  were  cases  moved  at  the  instance 
of  the  prosecutor ;  and  there  may  be  many  cases  in  which 
that  would  be  a  very  proper  course  of  proceeding.  Here, 
however,  the  application  is  at  the  mstance  of  the  defendant 
for  a  certiorari,  to  remove  the  proceedings  after  conviction 
and  after  judgment,  for  the  purpose  of  having  the  indict- 
ment quashed ;  which  is  in  effect  an  attempt  to  obtain  the 
advantage  of  a  writ  of  error  without  the  ezpence  of  it. 
There  may  be  cases  in  which  the  Court  has  granted  a  cer- 
tiorari before  judgment,  but  it  must  be  in  the  discretion  of 
the  Court,  whether,  after  judgment,  we  will  allow  a  certiorari, 

(a)  1  Salk.  150.  S.  C.  6  Mod.  61.  (6)  13  East,  411. 

8.  a    ff  Lord  Raym.  971.    B.  C.  (c)  Id.  4U.  a,  (a). 

S  Salk.  78. 

▼OL,  II.  O 
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tBXk.       in  order  that  the  indictment  may  be  Iwought  before  as,  to 
^^v^^      have  it  quashed.    We  think  this  is  not  a  case  in  which  sndi 
^J[^        a  discretion  ought  to  be  exercised  in  fiivour  of  the  defend- 
Pawnzoas.    ant    The  reguhr  and  onfinary  coarse  is^  to  liring  -n  "writ  t>f 
error;  and  we  cannot  upon  motion  do  what  may  be  done  by 
a  Court  of  error.    The  cases  which  have  been  cited  do  not 
warrant  this  applicatianb    Why  did  not  the  defendanta  apply 
to  the  Court  before  die  prosecaitor  was  snffered  to  incar  the 
eipence  of  a  4nid  i    This  «  a  motion  to  aave  the  eqieaoe 
of  a  writ  of  error  by  motion  only,  which  cannot  be  aBowed; 
for  if  we  were  improperly  to  quash  the  indictmeoti  the  pro- 
secutor would  have  no  remedy.    Tlie  defaddaBt  must  bring 
a  writ  of  error,  if  he  is  ao  advised. 


HouOTD,  J.  (dyStili,  he  rthiembered  a  ease  ftoaa 
Tarkihire,  where  there  was  .aH  aplplicatiaa  to  remove  die 
indictment  after  convictioii|  but  he  was  not  certain  whether 
it  was  btfore  judgaient  He  bdieved  however,  that  jiidg-* 
meat  was  afterwards  given  in  tb»  Court,  and  diat  die  pro* 
ceedii^s  had  been  removed  for  theipurpoae  of  enforcing  the 
conviction*  Whese  tlie  object  is  to  aiteol  theprdceedfaga, 
die  regular  e(nineis>  to  bring  a  writ  of  error ;  and  as  tbeio 
IS  nothbg  in  this  case  totake  it  out  of  the  ordinaiy  comae^ 
a  certiorari  ought  not  to:go. 

B^ST,  J. — Concurred 

Certiorari  denied. 

(«)  B«yicyy  J.  wu  abient. 


MIG«AfiI.lKA«  'mUMT)   THtBD  «1!0.  XV.  All 


Dty»Do«  1^.  Hammond.  ^if^V^^ 

Nap.  87. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Bailable  pro- 
why  the  bail  bond  given  by  the  defendant^  should  not  be  made  retaro- 
delivered  up  to  be  canceled,  on  filing  common  bail,  under  pass  oveVa' 

the  following  circumstances :—  Term,  bm  if 

^  a  writ  be  sued 

out  ill  Trinity t 

The  plaintiff  had  sued  out  a  writ  against  the  defendant  in  remraabl" on^ 

Trinity,  returnable  on  the  last  return  in  that  Term,  and  two  ^^^j^^J^^ 

days  before  the  writ  expired,  he  caused  it  to  be  re-sealed  Term.  Where 

and  the  return  day  altered  to  the  first  return  in  this  Term,  in  iVuiity,  wai 

The  defendant  not  being  arrested  before  the  return  of  the  tiHccr^akd 

writ,  the  plaintiff  got' the  same^writ  re-seded  a  third  time  *"<*  the  return 
'  '^  ^  altered  io  the 

and  the  return  day  altered  to  the  last  return  in  this  Term ;  last  day  of 

tmd  the  defendant  having  been  airested^  be  gave  a  bail  bond,  Term,  witkoat 

ivbioh  was  now  aoi^t  to  be  cancdled,  on  the  ground  that  Hei^^tfalTdM 

these  alteraUons  in  the  return  day  of  the  writ  were  irregular  frit  oot  hav- 

ttiid  in  fraud  of  the  Stamp  Acts,  inasmuch  as  by  the  practice  i^ui  uie'de- 

<tf  the  Court,  there  ought  to  have  been  a  fresh  writ  eued  out  ^^s^  ^ 

^oh  time,  instead  of  tbese  dterationsi  in  the  original  writ,  '^s^^r,  and 

need  not  hare 
fiut  been  renewed* 

Per  Guriam. — ^There  is  nothing  irregidar  in  this.  The 
rule  is,  that  if  no  use  be  made  of  the  writ,  it  may  be  re* 
sealed,  with  a  new  return,  provided  the*  new  return  be  not 
later  than  might  have  been  originally  introduced  into  the 
writ.  It  is  clear,  that  originally  the  plaintiff  might  have 
made  the  writ  returnable  on  the  last  day  of  this  Term.  In 
bailable  process,  certainly,  a  return  day  cannot  be  intro- 
duced so  as  to  pass  over  a  Term  ;  but  if  a  writ  is  sued  out 
in  Trinityy  it  may  be  made  returnable  on  the  last  day  of 
Michaelmas  Term.  This  case  comes  clearly  within  that 
rule  ;  and  die  writ  not  having  been  in  fact  used,  it  would  be 
attended  with  great  inconvenience  and  expence  to  the  suitors 

o2 


2Vl 


1628. 


Bdbdom 
Hammond. 
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of  the  Courti  if  we  were  to  hold,  that  because  the  writ  was 
inoperative  in  the  first  instance,  it  became  necessary  to  sue 
out  a  fresh  writ  with  a  new  stamp.  Here  the  writ  is  never 
used  until  the  defendant  is  m  fieict  arrested,  and  that  is  the 
tes^  of  the  objection. 


Rule  discharged,  with  Costs. 

Hutchinson,  for  the  plaintiff,  and  Brodrkk,  for  the  de- 
fendant. 


Nov.  tr!  Ex  parte  Kite  and  Another. 

S?.*?T^^.  These  persons  having  been  convicted  by  two  Justices 

».  5.  enaetc,     of  the  peace  for  the  town  and  port  of  Dover,  of  smus- 

that  when  any    |.  .       i  ,      .         i^        ^ 

person  offend-  g"ng^  were,  under  th^  authority  of  57  Geo.  3.C.87.  sent  on 

mSi^^'mJ^  ^^^^  ^^    majesty's   ship  Gloucester,  for  the  purpose  of 

tin*'to*Ui7^'  ^"'*"8  in  his  mqesty*s  navy,  during  a  period  of  five  years. 

cpttonu  or  ex-  On  shewing  cause  against  a  rule  nisi,  obtained  on  a  former 

amstedt  he  is  ^  V'  *^  ^^  ^^  habeas  corpora,  to  bring  up  the  defend- 

b^forTJne^t^  *"^  ^  ^  discharged  from  their  commitment,  on  the  ground 

more  Jattices  that  the  convictmg  Justices  had  no  jurisdiction^  the  facts 
of  the  peace     j-     i       j  ,.  "^ 

**  reaiding  near  disclosed  were  these  :•-* 

to  the  port  or 
place  into  wkiek 

waSTS?^        The  defendants  were  apprehended  on  the  3d  of  October, 

Tied,  or  near  to  in  a  smugg^ng  boat,  whilst  they  were  locally  within  the  port 
the  place  where  '^ 

amtf  eueh  pereon 

•**i'  *fu^  I*^  •rjirrerfttl.-  Where  two  persons  were  apprehended  in  a  annnUog  boat, 
under  this  Act,  whilst  afloat  m  the  port  of  F.,  which  had  an  ezclnsire  local  jniSdiction! 
and  after  being  taken  on  shore  and  detained  two  days  there,  were  carried  on  boaiS 
again  and  conireyed  into  another  port,  where  they  were  convicted  by  Justices  of  another 
jurisdiction.    SenMe,  that  snch  conviction  was  iUegal. 

If  by  the  same  statute  Justices  of  one  local  jurisdiction  have  authority  to  convict  for 
an  offence  committed  within  another,  such  authority  must  appear  upon  the  face  of  the 
conviction.  Therefore,  where  Justices  of  the  port  of  D,  convicted  for  an  offence  com- 
mitted in  the  port  of  F.  which  had  an  exclusive  jurisdiction,  without  shewing  on  the  face 
of  the  convictioB  that  they  bad  antiKori^  to  do  bo,  the  con?iction  was  quashed. 
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of  Folkestone,  which  port  has  an  exclusive  jurisdiction  of       18M. 
its  own.    They  were  taken,  together  with  the  uncustomed      ^f^'^^ 
goods  found  in  their  possession,  on  shore  at  Folkestone,  and       Sjtx^  * 
confined  in  a  martello  tower  until  the  5th  of  October,  on 
which  day  they  were  put  on  board  the  boat  again  and  carried 
by  water  into  the  port  of  Dover^  and  taken  before  two  Jus- 
tices of  that  town,  and  by  them  convicted  under  the  57  Geo.  d. 
c.  87-  and  sent  on  board  the  Gloucester.    The  conviction 
did  not  shew  upon  the  face  of  it,  that  the  Dover  Justices 
had  any  jurisdiction  over  the  offence  imputed ;  it  stated  as  a 
iiact,  that  the  boat  in  which  the  defendants  were  found,  was 
seized  in  the  port  of  Folkestone,  but  it  omitted  to  shew  that 
Folkestone  was  withm  the  jurisdiction  of  Dover.  It  appeared 
from  the  aflBdavits,  that  the  town  of  Folkestone  is,  for  all 
purposes  connected  with  the  customs,  within  the  limits  of 
liheportof  DpiTer,  wd  that  the  defendants  were  necessarily 
convisyed  to  the  latter  tow?,  there  being  no  custen^s  ware- 
house, noj:  any  proper  officer  appointed  at  that  place,  to  rer 
ceive  the  uncustomed  goods  seized  and  brought  into  the 
port.    On  the  part  of  the  defendants  it  was  stated  upon 
affidavit,  that  although  th^ie  was  no  customs  warehouse,  nor 
any  custom-house  officer  appointed  ^t  Folkestone,  to  receive 
y^customed  goods  ^seized  in  that  port,  yet,,  that  when  sl^ch 
aei^nires  were  made,  it  was  the  invariable  practice  to  tak^ 
them  to  a  store-house,  and  convey  the  smugglers  befoje  the 
Folkestone  Justices  for  conviction ;  and  that  in  this  particu- 
lar inst^ce,  application  had  beep  niade  to  the  Justices  of 
that  town  to  hear  the  fcase;  whereupon  a  day  was  fixed  by 
theoi  to  hear  the  complaint  of  the  seizing  officer,  but  for 
some  reason  the  defendants  were  conveyed  to  the  town  an4 
port  of  Dover^  and  there  convicted.    Under  these  circuni- 
stances  the  question  was,  whether  the  Justices  of  Dover  \^4 
any  authority  to  convict  the  defendants. 

Jervis  shewed  cause.    The  Justices  at  Dorer  had  juris? 
dictiop  to  convict  ia  this  ca§e ;  and  the  qu^stiop  turns  iipoi» 
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lesfll       tbe  itatutes  45  Geo.  S. «.  1£1.  s.  7*  &  57  Geo.S.  c.  87*  ft-  5» 
^'^^'>r^      By  section  7»  of  dke  fint  mendoned  statute^  i%  is  eoKtod 
^^^/^     tluit  it  "  shall  be  lawful  for  any  oflker  ov  oflkers  of  the 
aimy,  navy,  marines,  customs,  or  excise,  and  he  and  Aey  im 
and  are  hereby  anthbrixed,  impoweredy  and.  reqinred,  to 
stop,  arrest,  and  detain  every  such  persoui  and  to  convey 
him  before  one  or  more  of  his  majest/a  Justiceift  of  the 
peace,  redding  near  to  the  port  or  place  into  whkh  euch  skipf 
tes$el,  or  boat,  shall  be  taken  or  carried^  or  near  to  the- place 
where  at^  $uch  person  shall  be  so  taken  or  arrested,  Sfc.^ 
Tbe  section  5,  in  tbe  last  mentbned  statute,  is  expressed  in 
the  same  terms.    These  sections  give  jurisdiction  to  two 
descriptions  of  Justices,  first,  the  Justices  residing  near  to 
the  port  or  place  into  which  the  boat  shall  be  taken ;  and 
second,  to  the  Justices  near  to  the  place  where  the  offender 
shall  be  taken  or  arrested.    The  question  then  is,  whether 
tiiese  men  having  been  arrested  afloat,  in  a  place  locally 
within  the  limits  of  the  town  and  port  of  Folkestone,  which 
has  an  exclusive  jurisdiction,  and  lodged  and  detained  there 
lor  two  days,  {Folkestone  being,  for  all  purposes  connected 
with>  the  revenue  of  customs,  part  of  the  port  of  Dover,  and 
die  vessel  seized,  being  conveyedwith  these  men  from  Folke^ 
stone  to  Dover,)  the  magistrates   of  Ae  latter  town  had 
not  jurisdiction  to  convict  for  the  offence  in  question.    It  is 
not  necessary  that  the  conviction  shoald  shew  tiiat  the  ma- 
gistrates of  Dover  bad  jurisdiction  over  the  case,  inasmuch 
as  the  act  of  Parliament  has  given  a  summaiy  form  of  con-> 
victiott  which  has  been  pursued ;  and  though  it  appears  oq 
the  face  of  this  conviction,  diat  the  boat  was  sdzed,  and 
Aiese  persons  were  apprehended  in  the  port  of  Folkestone^ 
yet  it  dbes  not  shew  that  Folkestone  has  an  exclusive  juris- 
diction, and  the  Court  will  not  intend  that  it  has,  in  order  to 
give  effect  to  the  objection.    The  fact  being  established  that 
Folkestone  is,  for  all  purposes  connected  with  the  revenue  of 
customs,  witliin  the  limits  of  the  port  of  Dover,  that  is  sufli- 
cient  to  give  jurisdiction  to  the  Justices  of  the  latter  place^^ 
and  therefore  this  conviction  is  perfectly  correct 


Liiihdak,  coatdL    'Shn    comicUoxK  ckurly.  cannot  he       VSaet 
mi8tBined»  Unless  k  app^am  upon  the  face  of  it  thai  the      ^"^^^^^^ 
Justices  oi  Dover  had  jurisdtctioa  oi^er  (his  oflFenoe.    it       k.itb. 
must  cither  shew  that  the  offence  was  committed  vitfain 
tfuir  immediate  juasdiction,  «r  at  all  events  that  their  juris- 
diction was  so  connected  with  the  place  in  which  the  ofience 
^as  in  feet  oommitted^  as  to  bring  the  case  within  their  au- 
thoritjT.    Now^  in  the  iret  place,  it  does  not  appear  that 
this  ottemee  was  cognisable  by  the  Justices  of  the  town  and 
port  of  Do&er,  nor  in  feet  that  the  ofience  was  in  any  way 
connected  with  that  phce.    JKfothing  can  be  collected  firom 
the  conviction  itself>  iiK>m  which  it  can  be   understood 
that  the  offence  was  committed  within  the  jurisdiction  of 
the  Justices  of  Davetf  assummg   diat  they  had  any  juris* 
diction  «ver  the  oflfeuce,  which,  it  is  submitted,  they  had 
not  under  the  circumstances  of  this  case.    It  is  true  that 
-by  the  statute  47  Geo.  S.  s.  %.  c.  66.  s;  44,  if  persons  are 
apprehended  on  the  high  seas  for  any  offence  against  die 
revenue  laws,  the  Justices  of  the  peace  of  any  port  into 
which  they  are  taken,  shall  have  the  same  power,  as  if 
the  ofience  iiad  been  originally  committed  within  their  im- 
mediate jurisdiction.    But  it  appears  in  this  case  that  the 
<Miginal  ofience  was  committed  wxthm  the  limits  of  the 
jurisdiction  of  die  Fhlkesione   magistrates.     The  convic- 
tion merely  states  that  the  Justices  are  Justices  acting  for 
the  town  and  port  o{ Dover;  but  it  does  not  state  that 
they  are  acting  for  the  town  and  port  of  Folkestone.    Surely 
there  ought  to  be  sotase  connection  shewn  between  die  two 
places,  because  it  cannot  be  assumed  that  the  magistrates 
of  Dover  have  a  jurisdiction  in  the  town  of  Folkestone.  The      , 
statement  which  has  been  made  upon  aflidavi^  that  Folke* 
eione  is,  for  aH  purposes  connected  with  the  customs,  within 
the  jurisdiction  of  Dover,  is  answered  by  ;the  feet  that  in 
this  very  case  an  application  had  been  made  to  the  Folke- 
tione  magistrates  to  hear  the  complaint  against  these  per- 
sons, and  the  case  would  have  been  disposed  of  by  them. 


316  CASKS  IN  THE   KINO'S  BS^CK, 

1823.        had  not  the  seizing   officer  carried  the  alleged  offenden 
^^*^^^^       before  the  Dover  Justice.     But,  supposing  the  fact  to  be,  as 
^iTs!*      represented,  still  it  must  be  shewn  that  the  Folkestone  ma- 
gistrates had  no  jurisdiction  in  a  matter  of  this  nature.   The 
magistrates  of  Folkesione  have  prim^  facie  jurisdiction  over 
offences  committed  against  the  excise  and  custom  kws,  if  the 
offence  is  committed  within  their  jurisdiction.    They  have 
an  exclusive  commission  of  the  peace,  and  even  the  county 
Justices  could  not  interfere  with  their  jurisdiction,  still  less 
the  Justices  of  Dover;  and  the  case  of  Talbot  v.  HtAble(a), 
which  arose  upon  Id  Car.  2,  c.  2S,  and  15  Car.  £,  c.  2,  is 
an  authority  to  shew,  that  where  a  city  has  Justices  with  an 
exclusive  clause,  tlie  Justices  of  the  county  cannot  act  in 
matters  of  excise.     It  seems  clear  that  under  the  47  Geo.  S, 
c.  66,  the  Dover  magbtrates  could  have  no  authority  in  the 
case,  unless  the  offence  was  committed  on  the  high  seas. 
Had  this  offence  been  cooomitted  on  the  high  seas,  and  the  of« 
fenders  been  taken  immediately,  and  in  the  first  instance,  into 
the  port  of  Dover,  then  the  Justices  of  that  port  wpuld  have 
had  jurisdiction;  but  here  they  are  apprehended  in  the  port 
of  Folkestone,  where  there  is  an  exclusive  jurisdiction ;  they 
are  detained  on  shore  for  two  days,  and  thence  carried  to 
Dover.    On  the  face  of  the  conviction  it  is  not  shevm  that 
the  offence  is  committed  within  the  jurisdiction  of  Dover ; 
the  whole  offence  is  committed  within  the  jurisdiction  of 
Folkestone,  and  the  magistrates  of  Dover  have  taken  upon 
themselves    to  make  a  couviction  for  which  they  had  no 
jurisdiction.    For  these  reasons  the  writs  of  habeas  corpus 
ought  to  go. 

Abbott,  C.J. — ^Two  questions  have  been  raised  m  this 
case;  first,  whether  the  Justices  of  Dover  had  in  £sct  any 
authority  to  take  cognizance  of  this  offence ;  and,  second, 
fissumiug  them  in  fact  to  have  had  that  authority,  whe* 
tber  the  conviction  is  bad  for  not  shewing  the  particular 
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2lt 


fact"  upon  wbkh  their  authority  was  founded.    It  is  provided        1M2. 


Expofie 


by  47  Geo.  3,  s.  2,  c.  66,  s.  44,  (which  recites  that  doubts 
had  arisen  whether  Justices  could  take  cognizance  of  any      'Kitb. 
offence  or  forfeiture  committed  on  the  high  seas,  and  without 
die  limits  of  the  county,  city,  town,  or  place  in  which  they 
acted),  "  that  from  and  after  the  passing  of  this  act,  in  all 
cases  in  which  any  Justice  or  Justices  are  empowered  to 
take  cognizance  of  any  offence,  or  of  any  forfeiture  in  this 
act,   or  ia  any  act  or  acts  of  Parliament  relating  to  the 
revenue  of  customs  or  excise,  it  shall  be  lawful  for  any 
Justice  or  Justices  of  the  peace  for  the  county,  city,  town, 
or  place  within  which  the  port  or  place  into  which  any  ship, 
vessel,  boat,  or  goods,  or  any  person  or  persons  shall  be 
taken,  brought,  or  carried,  under  any  act  or  acts  of  Parlia- 
ment relating  to  the  revenue  of  customs  or  excise,  shall  be 
situated,  to  take  cognizance  of  such  offence  or  offences  as 
if  the  same  had  been  committed  on  land  within  the  jurisdic- 
tion of  such  Justices.**    It  appears  from  the  frtcts  of  this 
case,  that  the  persons  who  are  applying  for  these  writs,  were 
taken,  on  board  a  vessel  having  contraband  goods  in  the 
harbour  of  Folkestone,  and,  in  the  first  instance,  the  vessel 
was  secured  in  that  harbour.    The  parties  were  then  taken 
on  shore,  within  the  limits  of  the  local  jurisdiction  of 
Folkestone.    After  remaining  in  custody  there  for  two  days, 
they  were  again  put  on  board  the  vessel  and  carried  into 
die  port  of  Dover.    The  case  is  then  submitted  to  the  Jus- 
tices of  Dover,  and  they  convict  the  parties.    That  state  of 
facts  raises  tiiis  question,  namely,  whether  offenders  of  this 
description,  being  apprehended  in  a  port  on  the  water,  and 
they  and  the  vessel  are  voluntarily  carried  (not  by  any  stress 
of  weather)  within  the  limits  of  a  particular  jurisdiction, 
and  are  lodged  there,  may  be  put   on  board  again,  and 
taken  into  any  other  port  for  the  purpose  of  conviction  ? 
It  will  be  very  obvious,  that  if  that  can  be  done,  it  may 
lead  to  ^ very  considerable  abuse;  for,  if  iustead  of  taking 
these  persons  and  die  vessel  into  the  port  of  Dover,  in  the 
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M92i  first  tnstancei  as.  by  law  th^.  nig^t  have  b^m  takeo,  1^ 
^•^N/^W  are  taken  in  the  first  place  into  an  other  port,  and  a£tei> 
£^pi«i<  varck  removed  thither^  k  is  very  difficult  to  say  that  thef 
ipight  not  be  taken  to  any  port  at  the  eztremit^  of  tke 
^asts  of  this  kingdom,  to  tipe  west  ok  to  the.  north.  It  » 
difficult  to  say  that  that  might  not  be  done.  Therefovej^  ijf 
it  were  necessary  to  pronounce  any  opinion  upon  tha^  quea* 
tion,  I  should  say^  as  at  |^resent  advised,  that  the  incliqatioa 
of  my  opinion  would  be  against  such  a  construction  of  tbm 
statute.  But  I  do  not  think  myself  called  upon  to  ^ve  aaj 
decisive  opinion  upon  that  question,  which  should  be  bind- 
ing upon  myself  or  upon  any  other  person^  who  may  be 
called  upon  hereafter  to  give  judgment  upon  it ;  and  if  ever 
I  should  be  called  upon  hereafter  to  re^consider  the  que»- 
tion,  my  mind  will  be  unbiassed  upon  it*  I  am  however 
clearly  of  opinion,  notwithstanding  the  form  of  convictioii 
given  by  the  57  Geo*  3,  that  it  is  necessary  it  should  appear 
upon  the  face  of  the  conviction,  that  the  convicting  mi^gis* 
trates  had  authority  and  jurisdiction  over  the  subject-matte^ 
of  their  decision.  The  form  given  by  the  statute  b^iny 
first  with  the  county,  8cc.  as  the  case  may  be :— ^'  Be  it 
remembered/'  &c.  Then  directions  ^re  given  to  state  the 
offence.  The  question  then  is,  whether  when,  the  o6fence 
comes  to  be  stated,  the  plafi^e  whecein  it  was  committed-^ 
the  county,  riding,  citf,  or  liberty,  ^.  must  not  be  stated, 
and  if  that  is  not  done,  whether  the  particular  fact  which 
gives  the  Justices  authority  beyond  the  county,  riding,  or 
place,  &c.  to  which  their  jurisdiction  extends^  most  not  be 
stated.  It  is  one  of  the  first  principles  of  the  criminal 
law,  as  it  regards  proceedings  before  Justices  of  Ijhe  Peace, 
and  also  in  all  other  cases,  speaking  generally,  that  it  should 
appear  upon  the  face  of  the  acljudication  that  the  magis- 
trates  had  authority  and  jurisdiction  over  the  subjject^matter 
of  their  consideration.  That  is  the  very  first  principle  i^ 
criminal  law.  If  we  were  to  hold  under  this  particular 
form  of  conviction,  that  it  was  unnecessary  to  do  that  in 
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Older  to  give  effect  to  tbu  act  of  Pdrliara^otv  yfn  should  be       18^. 
rep^iiig^  if  I  may  so  express  myself,  that  gener^  aii4  a^       >^v^ 
most  uuversal  principle  to  which.  I  have  alluded.     Looking        Extb. 
to  the  form  of  thia  conviction,  it  appears  to  have  been  pce^ 
pared  without  adverting  to  the  particular  circumstances  of 
the  case.    Undoubtedly  casea  may  ariae  in  which  Justices  of 
the  Peace  have  antfaority  bejoud  the  place  to  which  the 
precise-  termp  of  their  compuasion  eitenda.    If  we  assume 
(apd  vire  do  assume  it)  that  the  legislatoce  intended  that  a 
fonvicdon,   in  the  form  given  by  the  statute,  might  be 
good  to  authorize  Justices  of  the  Peace  m  one  couaty  to 
convict  for  an  offence  committed  in  another,  we  should^  at 
}eafit«  require  the  Justices  to  shew  upon  the  £Eu:e  of  their 
conviction  that  they  had  such  a  jmrisdiotion.    For  instaace» 
suppose  Justices  of  the  Peace  for  the  couaty  of  Keni  were 
to  convict  for  an  offence  under  this  act,  committed  at 
Hastings  or  Brighton,  in  Sussex,  we  should  hold  such  a 
conviction  to  be  bad,  unless  it  was  made  certain  that  they 
bad  jurisdiction  over  an  offence  so  committed.    Under  some 
circumstances    the  magistrates  of  one  town  or  borei^h, 
and  even  of  a  county,  have  jurisdiction  over  offences  com* 
milted  within  the  local  limits  of  another  town,  borough,  or 
county ;  but  if  it  is  meant  to  rely  upon  the  precise  fact.whieh 
gives  the  jurisdictioo,  that  fact  nmst  be  mentioned,  in  order 
that  it  may  appear  upon  the  fece  of  the  conviction  under 
this  acty  as  it  must  by  law  qipear  upon  the  face  of  alt  con- 
victions, speaking  generally,  that  the  Justice  has  jurisdiction 
over  the  subject-matter.    Without  therefore  giving  any  judg-^ 
meat  upon  the  other  questton  which  ha»  been  raised,  i  am 
ef  opinion,  that  assmping  the  autbori^  to  convict  in  this 
particular  case,  the  conviction  is  bad  for  not  setting  forth 
that  special  fact,  namely,  that  the  Justices  of  the  Peace 
for  the  town  and  port  of  Dover  had  jurisdiction  to  convict 
for  an  offence  committed  in  the  port  of  Folkestone. 

Bayley,J.  and  HoiLROYn,  J.  were  of  the  same  opinion. 
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1822.  Bbst,  J, — ^It  appears  to  me  that  the  objection  arising  <m 

^■^^^^"^^      Ihe  bee  of  this  conviction*  upon  iivhich  my  Lord  Chief  Jus- 

KiTJB.         tice  has  declined  giving  any  decided  opinion,  arises  from  the 
difficulty  in  which  the  magistrates  found  themselves.    Pre- 
viously to  the  passing  of  the  statutes,  which  have  been  men- 
tioned, mapstrates  had  no  authority  to  convict  for  offences 
on  the  high  seas.    We  must  look  therefore  to  the  statutes 
themselves  to  see  what  authority  they  give  to  the  Justices. 
These  acts  of  Parliament  must  be  construed  stricdy  in  con- 
sidering a  case  which  places  these  persons  in  a  ntuation  of 
so  much  peril.    In  such  a  case  every  principle  of  law  should 
be  strictly  pursued  and  observed.    Mow  it  appears  to  me^ 
that  when  an  offence  under  this  act  is  conunitted  on  the 
high  seas,  out  of  the  limits  of  die  ordinaiy  jurisdiction  of 
the  Justices,  and  the  party  is  conveyed  before  a  Justice 
residing  near  to  the  port  or  place  into  which  the  vessel  shall 
he  carried,  that  must  mean  die  port  or  place  into  which  the 
vessel  is  first  brought.    I  do  not  mean  first  brou^t  by 
stress  of  weather,  and  when  die  vessel  gets  out  again  to 
sea  vrithout  landing,  but  the  port    or  place  where  the 
offender  is  first  ilaifded  and  may  be  brought  to  justice.    If 
that  part  of  the  5th  section  of  51  Geo*  3.  c.  87,  does  not 
mean  "  first  brought''  in  the  sense  I  have  mentioned,  I  do 
not  know  why  the  officer  of  the  customs  might  not  take  the 
party  to  two,  three,  or  even  five  different  ports,  in  oider  to 
•    find  some  magistrate  more  fiivourable  to  his  views  than  any 
other.    Such  a  discretion  ought  not  to  be  recognized.    It 
appears  to  me  to  be  an  extremely  -dangerous  discretion, 
more  particulariy  in  a  case  so  h^hly  pefnal  as  this,  where  a 
man  is  to  be  deprived  of  his  liberty,  perhaps  for  a  period  of 
five  years,  without  the  intervention  of  a  Jury 

Rule  absolute^ 
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HODOSON  €•  F0E8TEB  and  Others.  W^ne$dmf. 


21lT  tfae  last  assizes  for  the  county  of  Cumberland,  for  After  Terdict 
which  notice  of  trial  had  been  given,  the  defendant  had  a  defendant,  the 
▼eidict  entered  for  hun,  the  pkintiff  not  appearing.    No  i^jiJcretion''  1 

evidence  was  given  on  either  side,  and  on  motion  to  set  ^^^^  «  »>n.  i 

._,      -  J-  .        J  ....  snittobeen- 

aside  the  verdict,  and  enter  a  nonsuit,  the  question  was,  tered,  in  order 

whether  the  Court  had  authority,  under  such  circumstances,  tiff  may  not^' 

to  enter  a  nonsuit  I  wad,  after  hearing  fi^Mo^^^^ 

another  ao- 

IMtUdah  for  the   phuntiff,   and  Gauke  for  the  de* 

fendant. 

Per  Curianii — ^This  is  an  application  to  the  discretion  of 
the  Court,  and  if  the  Court  sees  a  sufficient  reason  for 
granting  it,  we  never  refuse.  Tlus  appears  to  us  to  be  a 
case  of  that  description.  No  kter  than  yesterday  (a)  the 
Court  directed  a  verdict,  found  for  the  defendant,  to  be  set 
aside,  and  a  nonsuit  entered.  We  shall  in  this  case  direct  a 
nonsuit  to  be  entered,  up<Mi  payment  of  the  costs  of  the  . 
action. 

Rule  absolute  (&)• 

(a)  Lu  V.  Shore  trndmuHhery  ante,  page  198. 
(*)  See Gcnfaa^T. Doom/ 1  Wilt. dOO.    S aannd. 936 (a).    140eo.9. 
e.  17.  and  Tidd.  S90.  and  699. 


By  agreement   JDY  aitides  df  agfeetnent,  dtfted  £m  Mmf,  1622,  GUberl 

^*d  aUmlttm  ^^^n^fy  and  Jimeit  JlkcMsen,  mibmitted  to  aAitivfiioiH  all 

ill  drfference    differences 'whidi  bad  amen  between  ihem.  concerfiinff  the 

between  them  ^  . 

to  three  arbi-  take  of  tiie  atoA  and  goods,  which  ^di  tif  ftem  had  fe- 

cerning  the  va»  o^ived  int6  hh  custody  ftom  a  tsertam  farm  at  Great  Ryk, 

•tock^  and*^  '**  *®  tJotmty  of  Norifnmiberland,  and  also  concerning  the 

I[0od8,andiil8o  gum  or  sums  of  money /^Schy  according  te  a  previous  agree-^ 

concemioff  the 

sum  or  snins    ment,  they  respectively  should  contribute  towards  the  pay-* 

^onld  wntri-  i^^^^^  <^  ^  *^^^  ^  £500/.  and  the  costs  incurred  in  biingnig 

bnte  toward^   ^q  j  defending  certain  actions  mentioned  in  the  submission* 

the  paymeDt  °  , 

of  S500I.  and    Jn  pursuance  of  this  submission,  the  arbitrators  awarded, 

carred  in   *   ^l%^t  kH  disputes  ahd  differences  now  or  heretofore  subsist^ 

defOTdiSg^l^-  "^g  bctwe<in  them,  orty  the  said  GitbertCargey^nAJnMes 

tain  actions  in  ^^chhon,  relative  to  the  matters  and  things  referred  lo  trs  iia 

ivhich  they  .  ,  ,    °        , 

were  respec-  aild  by  the  said  hereinbefore  in  part  recited  articles  of  agree- 

edf  ^ThelarbiJ  ^^^^9  shkll' henceforth  cease  and  determme ;  and  we  do  iiur«- 

l™*  m  *Th!rt '  *®'  award,  &c.  that  die  said  J.  J.  do  and  shall  well  and  truly 

all' matters  in    pay,  or  cause'to  be  paid,  nnto  the  said  (r.  C,  oiitbe  I6th 

should  cease    of  July  next  ensuing  the  date  hereof,  at  the  office  of  £.£.« 

jd^Thrr^?*''  attorney  at  law,  &c.  between  the  hours  of  ten  of  the  clock 

c  **444if  *^  *^  in  the  forenoon,  and  two  of  the  clock  in  the  afternoon,  the 

hii  proportion  fttU  and  just  sum  of  444/.  2f .  2d.  of  lawful  money  of  Eng^ 

j500<?3d!That  '"*  value  and  currency;  and  we  do  hereby  further  a*ward, 

^ie-erhl**"^  &c.  that  the  said  G.  C.  shall  pay,  or  cause  to  be  paid,  five 

parts,  and  that  eighth  parts  or  shares,  and  the  said  J.  A.  shall  pay  three 

A.  should  pay 

three-eighth 

parts  of  the  costs  of  the  actions  mentioned  in  the  submission.    4th.  That  all  sncfa  simia 

as  C.  and  A.  liad  already  expended  in  respect  of  tlie  said  actions,  should  be  considered 


as  part  payment  of  their  respective  shares,  according  to  tlie  proportions  before  men- 

^'      "     5tli.Thatthecf       "   ■       "  ^ 

That  upon  pa, 
costs  of  tlie  reference,  in  the  manner  awarded,  C.  and  A.  should  execute  mutual  releases. 


tioned.    5th.  That  the  costs  of  the  reference  should  be  paid  by  C.  and  A.  in  equal  moie- 
ties ;  and,  6th.  That  upon  payment  of  the  444i.  Ss.  6d.  the  costo  of  the  actions,  and  the 


On  motion  to  set  aside  this  award,  on  the  ground  that  it  was  not  final,  and  was  void  for 
uncertainty,  the  Court  refused  to  set  it  aside,  the  objections  being  pleadable  to  any  actwn 
brought  upon  it,  bat  would  not  grant  an  attachment  for  non-performance 


tighth  'pailB  or  shares  of  aH  nA  costs,  dkargeSy.and  »-  ^RRS. 
fHooes^  ttt  liaw  iieen  incurred  eitker  »i  prosecuting  die  skv  """^v^^ 
tioB  broagbt  by  the  saiA  G.  C  iigainst  the  said  T.  P.,  «  omimv* 
t>f  defendiigtbe  saidvevend  actions  whdrciin  tiie  said  assig- 
jiees  of  J.  F.|  a  bankrupt,  were  plaiiitift,  and  ibt  ttaid  6.  C^ 
J.  A^9  G.  A.,  and  D.  A*,  were  defendants,  or  any  or  eftber 
<of  them ;  and  we  fb  hereby  furthier  award,  8dc.  that  aH  sach 
aum  and  simis  of  money,  as  the  said  G.  C.  and  J.  A.  han^ 
already  paid,  laid  otft,  and  eiqiended,  (^r  and  itownrds,  or 
on  account  of  the  said  suits,  >or  either  or  any  of  them,  or 
any  way  connected  therewith,  shaH  be  considered  and 
fkemed  as  part  payment  of  dieir  respecdve  shar^,  accord' 
ing  to  the  proportions  befotfe  mentioned.  And  we  do  aftso 
further  award,  &c.  that  aU  expences  attending  this  arbitra- 
tion, and  of  these  presents,  shaU  be  paid  and  satisfied  by 
the  said  G.  C.  and  X  A.  in  equal  shares  and  proportions. 
And,  lasAf,  we  do  hereby  fiirliier  iiward,-8cc.  Aat  the  said 
G.  C.  and  /•  A*  shall,  upon  payment  of  the  said  snm  cC 
4442.  fis.  €J*,  and  the  costs,  charges,  and  expences  of  Hbe 
adid  several  suits,  and  the  charges  and  expences  of  this 
arbitration,  execute  oento  each  other  mntnal  and  general 
ieka^es,  &c.  rektiag  to  the  premises.  Sec.  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  of  the  said  hereiuh 
before  in  part  recited  articles  of  agreement,  &c.  In  wit- 
ness whereof,  &c. 

On  a  former  day,  in  this  Term,  a  rule  nisi  was  obtained 
on  behalf  of  Mr.  Aitchison  for  setting  aside  this  award,  on 
the  ground  that  it  was  not  final,  and  that  it  was  uncertain 
and  void  npon  the  face  of  it. 

Robinton  and  Wighiman  now  shewed  cause  against  the 
rule.  The  award  m  this  *case  is  final,  if  it  is  sufiiciently 
certain.  Taking  the  whole  together,  no  part  of  the  mattersF 
referred  are  left  undetermined.  Tlie  award  of  the  payment 
of  a  gross  sum  by  Aitckhon  to  Cargey^  and  the  statement 
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1932.  of  the  proportions,  in  which  each  shall  bear  the  costs  and 
^^^"^^  ezpences,  is  siafficieDtlycertab,  though  the  precise  amount 
eAitoar.  of  the  latter  is  not  mentioned. .  It  is  clear  that  the  gross 
sum  is  awahled  to  Cargof,  in  satisfaction  to  him  of  his 
share  of  the  value  of  the  stock  and  goods,  and  also  Aitcki' 
son^s  contribution  towards  payment  of  the  2500/.  As  to 
the  costs  and  expences,  it  is  suflicient  for  the  aihitntors  to 
award  the  proportions  to  bcf  paid  by  each,  as  it  is  only  upon 
taxation  that  the  precise  amount  of  the  costs  can  be  ascer- 
tained. The  rule,  id  certum  est  quod  certum  reddi  potest, 
clearly  applies  to  the  case.  Wohlenberg  v.  Laganan  (a% 
Bargrave  v.  AUdmifi),  and  Tho9nlimonv»Arfi8kin{c),  are 
authorities  in  faYour  of  tiiis  construction, 

CampbeU,  contri^  was  stopt  by  the  Court. 

Per  Curiam* — ^Even  supposing  the  award  in  diis  case  is 
not  sufficiently  certain,  there  is  too  much  doubt  upon  it  to 
justify  us  in  setting  it  aside  upon  motion^  more  especially, 
as  the  objection  is  upon  the  face  of  the  awards  it  may  be 
pleaded  to  an  action  brought  upon  it ;  but  at  the  same  time 
we  should  hesitate  before  we  should  grant  an  attachment 
for  non-performance. 

Rule,  discharged. 

T 

(«)  6  Taont  tM.  (6)  3  Le?.  418.  (c)  Com.  Rep.  328. 
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Taylor  v,  Whittakeb  iincj  Wifb*  WtdiM9i9fi^ 


XjLUSBANO  and  wife  were  arrested  for  a  debt,  cod«  Hnsbaiui  and 

tracted  by  t}ie  wife  dui;n  sola ;  the  wife  was  let  out  of  cus-  ]!^1ited^fof  a'* 

tody  upon  giving  bail,  and  on  motion  that  the  bail  bopijl  for  ^d** V*^ the^^ 

the  wife  should  be  delivered  up  to  be  canceUed.  and  that  the  latter  dam 

plaintiff  shotud  pay  the  costs  of  tfte  application;  the  ques-  for  cancemnx 

tioQ was,  whether  the  rule  should  be  ^lade  absolute  wijth,  or  ^eiH^ ^e^ 

without  coste,  and  ,^'»^«»  ,^'  ^« 

'  imgalaritjT 

was  made  ab« 

Bayley,  J.  (a)  said,  the  wife  wa^  entitled  to  her  disr  wUlmt  cM(t. 

charge;  but  as  many  persons  might  doubt  whether  the  wife 

wa?  pot  idso  liable  (q  be  arrested  with  her  husband  for  a  debt 

contriicted  by  her  when  sole,  it  was  not  a  case  for  costs.  If 

jhusband  f^id  wife  ai?  arrested,  ^e  latter  is  enticed  .to  b? 

di3<;harj;6d,  ^  hiifib^  putting  ip  bail  for  both. 

Rule  alisplute,  without  Costs. 

Pattaon  for  the  plaintiff,  and  Wightman  for  the  de- 
fendants. 

(a)  The  oaly  Judge  ia  Conrt. 


Hie  Kino  t).  The  Sheriff  of  Middlesex,  m  Wednaday^ 

Lister  v.  Goldstein. 


J.  HE  last  day  for  justif^ng  bail  in  this  case  was  iSa/ur-  Where  time 
iby^^the  16th  of  November.    Notice  of  justification  was  the  plaintiff  to 
given  for  Friday,  the  15th,  when  the  bail  appeared,  but  JJ^i  "J^Jl?^' 

really  pos- 
•fMed  of  the  property,  in  respect  of  which  they  professed  their  ability  to  jastify,  and  on 
the  day  appointed  for  coming  np  again,  the  liail,  being  rejected,  immediately  rendered 
the  dafendaot^p-Held,  that  the  Sheriff  was  liable  to  ah  attaalBient,,tb«  notice  of  render 
not  having  been  served  until  after  the  attachment  had  iBsaed. 

▼OL.  11.  r 


The  King 


296  GASBB  IN  THB  KIJXG'B  BXNCfX, 

.1822;  the  Judge  who  presided  in  the  Bail  Court  bdo^  Jkudk&td 
with  the  account  they  gave  of  their  property,  directed  that 
the  case  should  stand  over  until  the  following  Manda^p  in 
MiDDLiBflEx  ^^^^  ^^  ^^  *®  plaintiff's  attorney  art  opportuni^  of 
seeing  their  property  and  ascertaining  its  sufficiency.  No 
rule  was  drawn  up  for  this  delay,  and  on  the  Monday,  When 
the  bail  appeared  again,  they  were  rejected.  Immediately 
after  the  rejection,  the  defendant  was  rendered,  and  notice 
of  render  was  served  at  three  o'clock  in  the  afternoon ;  but 
in  the  interval  on  the  same  day,  an  attachment  issued  against 
-  the  Sheriff  for  not  bringing  in  the  body.  The  question 
now  was,  whether  ihe  attachment  was  irregular,  and  if  so, 
whether  it  oc^ht  not  to  be  set  aside,  without  costs,  on  the 
application  of  the  bail  to  the  Sheriff* 

Gamey  and  F.  Fotlotk  contended,  that  the  attachmeflC 
was  irregular,  and  therefore  ought  to  be  set  aside  without 
costs.  Hme  had  not  been  given  to  the  defendant,  but  to 
the  plaintiff's  attorney,  to  inquire  into  the  state  of  th&  pit>- 
perty,  in  respect  of  which  the  bail  came  up  to  justify^  and 
therefore  the  bail  ought  to  have  been  placed  in  the  same 
situation  in  which  they  would  have  been  on  Friday,  the  15th, 
leing  on6  day  before  the  time  for  justifying  had  expired. 
Had  the  bail  been  then  rejected,  they  would  have  had  an 
opportunity  of  rendering  the  defendant  inunediately  in  their 
own  discharge ;  but  the  justification  being  postponed  until 
the  Monday,  without  a  rule  for  that  purpose,  it  would  be 
hard  to  attach  the  Sheriff  under  such  circumstances,  because 
the  same  bail  could  not  justify  on  the  Monday. 

Campbell,  contri,  was  stopped  by  the  Courts 

Per  Curiam. — We  think  the  attachment  is  regular,  and 
can  only  be  set  aside  upon  payment  of  costs.  If  the  bail 
had  rendered  the  defendant  on  the  Monday  morning  befor» 
they  came  up  to  justify,  and  had  served  notice  of  render 
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•mediately  after  they  had  been  rejected,  then  the  Sheriff 

.vould  have  been  safe:  but  the  plaintiff  was  entitled  to     ^ 

.  -.      ,        -         ,       1^    .1  The  Kino 

move  for  an  attachment  immediately  after  the  bail  were  r. 

rejected,  for  want  of  this  precaution.  MTnoLMtt. 

Rule  absolute,  upon  payment  of  costs  (a). 

(a)  Vide  1  Cbit.  Rep.  S56. 


BrabKst  t.  HaS8ELDBI9< 

'JKVAN  had  obtained  a  rule  nisi  to  amend  the  de» 
claration  in  an  action  of  ejectment,  by  enlarging  the  term 
from  ten  to  seventy  years,  in  order  diat  the  plaintiff  might 
sue  out  a  scire  facias  to  revive  the  judgment,  and  take  out 
«  writ  of  possession.  From  the  aflSdavits  it  appeared  that 
at  the  Lent  Assizes  for  StafardsMre,  in  1763,  the  ejectment 
cause  in  question,  was  tried,  and  judgment  signed  by  the 
lessor  of  the  plaintiff  in  Trinity  Term  of  that  year.  Im- 
fMediately  afterwards  a  writ  of  error  was  brought,  and  a 
bill  in  equity  filed  by  the  defendant,  upon  which  an  iiguno- 
tioR  was  granted,  restraining  the  plaintiff  from  executing 
<iis  writ  of  possession,  «and  since  then  the  parties  had  slum- 
bered upon  their  rights,  no  less  than  two  generations 
havmg  passed  away.  Under  these  circumstances,  the 
question  was,  whether  the  Court  would  amend  the  decla- 
ration by  enlarf^g  the  term,  after  so  long  a  lapse  of  time. 

Tindal,  Alexander  and  Patteson  shewed  cause,  and  con- 
tended, on  the  authority  of  Doe  v.  Tuckett  (a),  that  this 
rule  must  be  discharged,  and  produced  an  affidavit  on  be- 

(«)SBam.&AId.773. 
F  2 


Nov,  S8. 


After  Judg- 
ment in  eject** 
ment  had  been 
signed  in  the 
year  1763,   in 
ivhicb  yei|r  the 
Coart  of 
Chancery 
(granted  an  ln« 
junction  to 
stay  execu- 
tion, and  no- 
thing appear- 
ed to  have 
been  done  io 
the  cause 
since,  this 
Court  refused 
to  enlarge  the 
term  in  tiie  de« 
claration,  for 
the  purpose  of 
enabling  a  de- 
scendant of 
the  original 
plaintiff  to  iuo 
ont  a  scire 
facias,  In  order 
to  revive  the 
judgment,  and 
take  out  a 
writ  of  pos- 
session against 
the  heir  at  law 
of  the  original 
defendant. 
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1822.  lialf  of  the  defendant,  who  wab  the  hieir  of  the  defendant 

""^^"^V  in  the  original  action,  statmg  his  belief  that  the  dispntea 

^v.  between  the  ori^nal  pardea  had  been  long  since  settled  by 

HAi.BL0Ba.  arbitration. 

Ckiseke  and  Ryan^  contri,  drew  a  dtsdnction  between  thi» 
ease  and  that  of  2>oe  v.  Tucketi,  for  there  the  Court  sud, 
that  where  a  long  period,  had  elapsed  after  judgment  signed, 
and  no  delays  had  been  interpoied  by  the  defendant  in  the 
mean  time,  they  would  not  permit  the  term  in  a  declafation 
in  ejectment  to  be  enlaiged.  NcniVyhere  delay  had  been  inter- 
posed by  the  defendant  in  the  original  action^  for  he  had 
thrown  impediment  in  the  way,  by  filing  a  bill  of  injunction 
in  Chancery.  This  application,  if  granted,  would  be  mercy 
to  the  parties>  to  save  the  Enormous  eqienct  of  going  into 
equity  for  the  puipotfe  ot  dissdlving  the  iq|ttiictio».  He 
cited  Vkken  v.  Hayion  {a\  as  an  authority  to  shew,  that 
after  judgment  in  ejecttnent  iitHo  Ireland  had  been  affiimed, 
thh  Court  amaided  the  dedaratioa  by  enlaqpqg  the  tara^ 
though  die  feeord  was  remitted  to  IreUmU 

Per  Curiam^^ln  diat  caae  the  injmnctioa  hid  been  dia* 
solved  before  the  term  was  enlarged.  If  parties  choose  to 
neglect  their  rights  for  90  long  a  time,  this  Court  cannot,  per 
saitum,  (dace  them  in  the  salne  sittHttion  io  which  they  weuld 
have  been  fifty  or  sixty  years  sitice.  Nothing  appears  to 
have  been  done  in  this  case  since  the  year  176^  and  if  the 
parties  are  entitled  to  any  relief,  they  must  go  into  eqnity  to 
obtain  a  dissolution  of  the  injunction.  The  plaintiff  must 
pay  the  expepce  of  this  experiment;  and  therefore  We  shall 
dischaige  the  rule,  with  costs. 

Rule  dischai^ed,  with  Costa^ 
(a)Oowp.Ml. 
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Doe,  dem.  Datis  t^.  Williams,  Esq,  Tkurtday, 

.  Nov,  9^ 


rf\  E.  TJUNTON  had  obtained  a  rule  calling  upon  dw  By  the  prac- 

lessor  of  ibe  pliintiff  to  shew  cause  why  the  writ  of  habere  conrt^  the* 

facias  possessionem,  should  not  be  set  aside  for  irregukrity,  ^^"|!i^  ^' 

and  the  possession  restored.    It  was  an  ejectment  to  recover  not  ootitM  to 

the  possession  of  a  mansion-house,  &c«  in  Cardigafuhie,  against  the 

and  the  defendant  having  suffered  judgment  by  default  at  ^au^t^^e 

die  last  Assizes  for  Herrfordshire,  m  not  confessing  lease,  P^^  ff 

entry,  and  ouster,  the  lessor  of  the  plaintiff  sued  out  a  writ  the  day  in 

of  possession  on  the  first  day  of  this  Term,  and  sent  it  down  ^hm,  after 

into  the  CQuntry,  and  on  the  12th  instant  the  plaintiff's  "^^^^  ^/^ 

attorney  went  to  the  premises  with  the  writ,  when  posses-  fendaot  the 

.  ^1  .1  ^1....     pWntiff  «oed 

}iton  was  given  up  to  the  latter  by  the  agents  of  the  defend-  oat  a  writ  of 

luUfs  attorney,  in  order  to  avoid  the  publicity  of  an  execution  {bTethNo-'^ 

by  the  Sheriff's  officer.    The  irregularity  complained  of  was,  vember,  witii- 

.  out  producing 

first,  in  suing  out  tiie  writ  of  possession  before  the  return  of  the  postea, 

the  postea  in  banc;    and,   second,  in   not  producing  the  {^on^e^istb 

postea  when  the  judgment  was  signed:   and  the  case  of  without  any 
V^  ,      ,r  -J  objection  on 

Jjoe  v.  Copuana  {0),  was  cited,  the  part  of  the 

defendant, 
until  after- 

Campkell  shewed  cause,  and  contended,  that  there  was  courtVefnsed 

no  irr^ularity  in  the  plaintiff's  proceedings,  because,  by  tiie  to  set  aside 

practice  of  the  Court,  the  plaintiff  might  sign  judgment,  appearing  that 

and  take  out  the  writ  of  possession  immediately  after  the  ^  ^^ll^^ 

trial ;  bat  at  all  evenU  in  tiiis  case  the  writ  was  not  in  Act  no  prejudice, 

'  and  said,   that 

eiecuted  until  .the  l£th  Nacember,  on  which  day  tiiere  was  If  he  had,  that 

BO  doubt  die  pkintiff  was  entided  to  possession,  unless  in  ^^nce  to 

die  mterval  die  defendant  had  taken  any  step  by  which  die  ^be  Master. 

proceedings  could  be  atayed.      Besides  which,  supposing 

diere  to  have  been  any  irregularity,  it  was  waived  by  the 

defendant,  whose  agents  voluntarily  gave  up  possesrion  to 

the  plaintiff's  attorney  when  the  writ  was  produced.    He 

(«)  ST.R.7T9, 
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1822.        distinguished  this  case  from  Doe  v.  Capeland,  for  there  there 
YfBfi  no  coment  rule,  whereas  here  there  was  such  rule. 


Dob 

V. 


ViiUAMs,  jp.  ^  Taunton,  contri.  By  the  practice  of  this  Cou|t, 
which  differs  from  that  in  C.  P.  judgment  in  ejectment  can- 
not be  signed  until  the  postea  comes  in  on  the  day  in  banc^ 
for  which  Doe  y.Copeland  ia  an  express  authority;  an4 
therefore  die  lessor  of  the  plaintiff  could  not  in  this  case 
have  sued  out  his  writ  of  possession  until  the  11th  of  No- 
vember,  under  any  circumstances,  for  admitting  the  postee 
to  come  in  on  the  first  day  of  Term,  namely,  the  6th  of 
November,  still  the  defendant  has  four  clear  days  to  move 
the  Court,  if  he  thinks  proper,  to  stay  execution  for  anjr 
objection  which  may  have  arisen  upon  the  proceedings. 
Then,  in  the  second  place,  by  the  practice  of  this  Court# 
the  postea  ought  to  be  produced  at  the  time  of  signing 
judgment,  together  with  the  certificate  of  the  associate 
endorsed  on  the  back  of  it ;  but  here  the  postea  was  re- 
tained by  the  associate  until  several  days  after  the  execution 
bad  issued.  Sir  Hugh  Middleton*$  case(ja),  9Bd  Statfford 
V.  Chamberlaine  (6).  It  cannot  be  said  that  the  defendant 
has  waived  the  irregularity ;  because  he  allows  the  plain- 
tiff to  enter  into  possession  under  the  pressure  of  the  writ, 
in  order  to  avoid  publicity,  but  in  ignorance  of  thp  irregu^ 
Iwity  iUelft 

Abbott,  C.  J. — I  think  we  ought  not  to  grant  the  pre^ 
sent  application,  which  is  to  set  aside  a  writ  of  possession 
executed  on  a  day  on  which  by  law  such  a  writ  might  be 
executed,  more  especially  as  it  does  not  appear  that  the 
defendant  has  sustained  any  prejudice  by  the  proceedings 
I  do  not  think  it  necessary  to  say  positively  whether  the 
writ  might  or  might  not  have  issued  on  the  first  day  of 
•Term,  or  whe|ber  the  party  was  bound  to  wait  until  the 

fa)  1  Keb.  246,  pf ,  T.  1>.  R.  4f 3,  and  Turner  v,  'Bari^ 

(6)  5  Mod.  205,  111.  99.    See  Lilly       ^jj,  i  Salk.  «59. 
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day  oo  which  the  rule  for  judgment  expired^  as  in  casea        1823. 
where  rules  for  judgment  are  necessary.    There  might  be       ^"^^^^^^ 
very  good  reason  for  saying  that  the  writ  ought  not  to  issue  «. 

in  vacation  in  such  cases,  because  the  party  might  move  to  *» '*^^«*» 
aet' aside  the  nonsuit  upon  an  allegation  that  he  had  not  had 
due  notice  of  trial.  But  without  deciding  whether  the. 
plaintiff  was  strictly  regular  in  suing  out  the  writ  on  the  first 
day  of  Term,  yet  as  it  was  executed' with  the  consent  of  the 
defendant,  who  made  no  complaint  until  after  the  execution, 
1  do  not  think  we  ought  to  interfere  by  setting  aside  the 
writ  of  possession.  All  that  we  can  do,  is  to  order  that  it 
shall  be  referred  to  the  Master,  to*  see  whether  the  de«^ 
fendant  has  sustained  any  special  dam^e  by  the  pjfematurp-* 
issuing  of  the  writ. 

Baylby,  J.  was  of  the  same  opinion. 

HoLROYD,  J.— It  appears  to  me  that  the  judgment  in 
diis  case  has  been  regularly  signed.  I  thbk  this  case  is 
essentially  different  from  those  cases  where  the  xule  for 
judgment  must  be  drawn  up  after  the  return  of  the  postea. 
The  consent  rule  is  the  same  almost  as  the  rule  for  judg- 
ment.* Hie  consent  rule  is  in  form,,  that  if  the  party  does 
not  coofess  lease,  entry,  and  ouster,  let  judgment  be  en- 
tered. According  to  the  practice  of  the  Common  Pleas, 
judgment  may  be  signed,  and  execution  taken  out  immedi- 
ately after  the  trial.  The  practice  here  certainly  is  different, 
namely,  that  until  the  postea  is  returned,  the  officer  has  not. 
the  authority  of  the  Judge,  who  presided  at  the  trial,  to 
grant  the  writi  and  therefore  perhaps  judgn^ent  cannot  be 
signed,  and  execution  sued  out  upon  the  rule  for  judgment^ 
mitiL  fh^  postpa  haf  come  m.  But  still,  according  to  our 
practice,  when  a  rule  for  judgment  is  given  upon  the  return 
of  the  postea,  it  is  done  upon  the  assumption  that  the 
postea  is  produced,  and  execution  issues  without  the  Court 
in  hct  insisting  upon  its  production.    There  being  no  fresh 
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1822*       hile  for  judgment  in  caies  of  jw^pnent  apdnst  the  caand 

^"^^^^^^^      ejector,  it  appears  to  me  that  at  the  time  of  the  return  of 

«.  the  postea,  the  party  is  entitled  to  sign  judgment,  and 

'^iHtAMf.     ^erefore  there  is  nothing  to  distinguish  this  case  from  the 

case  ^ere  the  rule  for  judgment  may  be  given  on  the  retqn% 

of  the  posteii. 

Bsst,  J. — ^I  think  the  ezecntiott  is  regular.  The  rule 
for  judgment  is  given  npon  the  return  of  the  postea,  though 
it  is  iiot  actually  in  Court  j  and  it  is  not  in  Court  until  an 
application  is  made  Ibr  a  new  trial,  though  it  is  assumed 
to  be  in  Court,  and  the  rule  professes  to  ba  drawn  up  npqtk 
feeding  it 

Rule  discharged,  with  Costs  («)• 

(«)  Vide  Tkngnmlimf  d.  Fakfyx  f .  BgiUUy,  S  T.  R.  710. 


Th^sdoff,  GOODTITLE,  d,  MoRTItfSE  V.  NoTITLB, 

N<nf.  «8. 


Service  of  the  JL  HE  service  of  the  declarafidn  in  ejectment  in  this  case 

ejectment'^  ^  ^^  upon  the  servant  of  the  tenant  in  possession,  on  a  Sa^ 

▼rn"onV&i'-  ^^rday,  with  an  affidavit  of  acknowledgment  by  Ae  tenant^ 

turdayy  witii  ao  dn  Suudav,  that  he  had  received  die  dedarition. 

acltnowledge- 
ment  by  die 

Switfay,^^8af.      Manning  moved  fbr  judgment  t^amst  the  casud  feeler 
^ad^ment'        ^pon  this  affidavit ;  but 
against  the 

casa   ejec  r.      ^^^  ^^^^  ^^^  ^^  servioe  tras  insufficient,  and  iheM- 
fore 

Refused  the  rule. 
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Fs4TRS«8ToirB  17.  HtJNT  and  Others.  Thm^^ 


XxSSyMPSIT  for  goods  sold  and  delivered  to  ibe  de-  p.  sold  goods 
feodants,  Jftml,  Stahb,  and  Pmfon.    The  6rst  named  de-  J^f^*"^''' 
fendant  {^leaded  th^  general  is^ue,  non  assumpsit,  on  which  ^''^^^^^^m!^ 
iasue  was  joined,  tund  the  other  defendants  suffered  judg-  exchange  for 
ment  to  go  by  defanlt.    At  the  trial  before  Abbott^  C.  J.  pi^abkTto'hjs 
at  the  Loi^m  Second  Sittings,  in  this  Term,  the  plaintiff  ^^^^^^^ 

M  »  V^KJifSt,  »ndP  uponk 

which  was  not 
accepted.    H. 

The  ease  was  this  :-^T1ie  plaintiff  was  a  merchant,  re-  ^^vtd  pivt- ' 

aiding  at  &ipel9Combe,  in  Devamkire.    In  and  previously  ^"bSi'bc^^* 

to  1819  the  defendants  were  members  of  a  mercantile  house  came  due, 

M  Torqitay,  in  the  same  county,  trader  the  firm  of  Hunt,  of  the  disso- 

Stabb,  Pream,  and  Co.,  having  a  mercantSe  establishment  i^ffi5;„t*i2. 

Ht  Newfbundlafii.    The  defendant  Hunt  resided  in  London,  sets  to  pay  all 

|md  was  tbeie  connected  with  anollier  separate  mercantile  debts.   5.  and 

bonae.    lliis  action  was  brought  to  recover  the  sum  of  ^*|J*"a*fr^jh 

331/.  4s.  9^.,  for  goods  sold  by  the  plaintiff  to  the  de-  iwrtnership 

lendants,  nnd  Aipped  to  Newfoundland  to  their  order.    In  ^  persons,  and 

payment  of  these  goods  Siabb  and  Proton  drew  a  bill  upon  ^e  at /?€v- 

Hum  and  Co.,  ^n  fcvonr  of  the  plaintiff,  dated  4th  Fe6-  ^^^^^^^^  ^^^ 

fuaPy,  I8I9,  payAle  Ibree  months  after  date,  but  which  firm  had  an 

bill  ivas  not  accepted.    After  the  bill  was  drawn  and  deli-  ud* were  there 

veradto  the  plaintMF,  ibe  defendants  dissolved  their  partner-  |^o",^dmbie^ 

ahip,  ntii4idi  tioae  they  had  sufficient  property  at  New-  property, 
T^     J.      ,  «  t.j^rw^ji.1  which  was  sold 

fomndbmd  to  pay  all  partneraup  debts.    The  defendants  to  the  new 
Siabb  and  Pre$tM  dien  formed  another  partnership  con-  h^er^^  the 
nexioii  at  Vmfimndlmd,  with  two  other  persons,  named  f^^^pf^^"^ 

care  pay- 
ment or  it 
<mt  of  the  asset!  of  the  old  finn  at  NAPfdmitflstui,  and  P.  in  the  adjustment  of  partner- 
•hip  aceounU  with  H.  exff^essW  debited  the  latter  with  the  amount  of  the  bill,  as  liaviug 
been  paid  ont  of  the  funds  or  the  old  firm,  bat  the  bill  which  was  never  cancelled  wfis 
tecanied  again  to  f .  wId  sued  if.  S,  and  P.  upon  it.  5.  and  P.  who  had  in  the  mean- 
tiibe  become  bankriipU,  suffered  iudgment  by  default  ;-^eld,  that  F.  bad  not  so  dealt 
%ilh  IU44lebt «« to  diKharite  il.'t  QabiHty. 
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Sherman  and  Prow$e*  The  new  partnerahip  purchased  of 
the  old  firm  the  property  which  belonged  to  die  latter,  and, 
after  a  valuation  taken,  the  amount  was  placed  to  their 
credit.  In  settling  the  affairs  of  the  old  firm^  the  new  part- 
nership received  uid  paid  various  sums  due  to  and  from 
Messrs.  HuiUf  Stabb,  Pre^on,  and  Co^  The  pbuntiffy  find* 
ing  that  the  bill  drawa  upon  Hunt  and  Co.  was  not  accepted 
by  them,  sent  it  out  to  Preston  at  Neirfoutidlimd,  for  the 
purpose  of  having  it  paid  out  of  the  assets  of  the  old  fima 
received  by  the  new  one.  Afterwards,  in  settling  the  ac^ 
counts  between  the  old  and  the  new  firm,  the  letter  doited 
Hu9U,  the  retired  partner,  virith  various  payments,  which 
they  had'  made  in  satisfaction  of  demands  upon  the  old  firm, 
and»  amongst  others,  with  the  amount  of  the  plaintiff's  de** 
mand^  and  in  the  account  shewn  by  the  new  firm  to  wn 
ugfiui  of  Hunt,  who  went  out  to  Newfoundland,  he  was  im 
express  terms  chained  with  the  amount  of  the  bill  drawn 
ia  the  plaintiff's  favour,  as  having  been  paid  by  them* 
Early  in  1821  PreUon,  the  defendant,  returned  to  England 
from  Newfoundland,,  and  in  an  interview  with  the  plaintiff 
informed  him  that  he  had  mislaid  the  bill;  but  offered  ta 
give  him  another  bill  for  the  amount,  drawn  by  Stabb,  Pm^ 
ton,,  and  Prowse,  {Sherman  having  then  left  the  firm)  upoii 
John  Sparke  Prowie,  of  London,  which  he  agreed  to  take». 
but  expressly  reserving,  his  remedy  against  the  original  fima 
upon  the  first  bill^  in  case  of  non-payment  of  the  new  one* 
The  plaintiff  accordingly  took  the  bill  so  drawn-  Shortly 
after  this,  Stabb r  Preston,  and  Prowse,  became  bankrupts, 
and  the  original  bill  came  into  the  plaintiff's  possession^ 
and  now  formed  the  subject  of  one  of  the  counts  of  the- 
declaration.^  It  appeared  that  the  plaintiff  had  had  deaU 
ings  with  the  new  firm  until  they  became  bankrupts,  and  at 
their  last  examination  proved  a  debt  of  130/.  5s*  4d.  under, 
their  commission.  The  question  at  the  trial  was,  whether 
the  plaintiff  had,  under  these  circumstances,  so  dealt  witk- 
iiisdpbt  as  to  discbarge  the  d^feQdant  Zfu^'f  apd  bis  ^^rW' 
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I?  The  learned  Judge  told  the  Jury,  that  ^ivhatever 
•djustinent  of  accounts  might  have  taken  place  between  the 
defendants  themselves,  that  would  not  deprive  the  plaintiff 
of  Ihs  right  to  sue  them  nil.  If,  indeed,  the  person  who^ 
acted  for  Hunt  at  Newfoundland  had  demanded  the  bill  iot 
question  of  Preston,  or  had  insisted  upon  the  cancellation 
of  it,  on  ihe  ground  that  Hunt  had  been  debited  with  the 
nmount  in  the  partnership  accounts,  that  certainly  would 
have  been  in  law  a  discharge;  but  as  die  bill  had  not 
been  in  fact  given  np,  he  was  of  opinion  that  Hunt  was 
still  liable  as  one  of  the  partners  in  the  old  firm»  Undf^r 
Ihis  direction  the  plaintiff  had  a  verdict, 

Wilde  now  moved,  on  behalf  of  the  defendant  Hunt,  for' 
m  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  granted.  He  insisted  diat  the  plaintiff  had 
so  dealt  with  his  debt,  as  to  discharge  the  liability  of  this 
defendant.  The  fiict  of  the  plaintiff  giving  Preston  au- 
Aority  to  obtain  payment  of  the  bill,  constituted  the  latter 
such  an  agent  of  the  former,  as  to  tie  him  up  from  suing 
Hunt.  In  this  transaction,  the  plaintiff  gave  Preston  full 
power  and  authority  to  act  for  him  as  his  agent,  by  in- 
idorsmg  die  bill  over  to  him.  By  virtue  of  this  audiority 
Prenon,  die  partner  of  Bunt,  debited  the  hitter  with  the 
amount  of  the  bill  in  the  acJjustment  of  their  accounts,  and 
by  this  proceeding  the  bill  was  in  effect  paid  by  Hunt,  be- 
cause the  money  which  would  otherwise  come  to  him  as  hi^ 
portion  of  the  partnership  funds,  was  appropriated  to  the 
discharge  of  his  liability  upon  the  bill.  Under  such  cir* 
cumstances,  the  case  fell  within  the  general  principle,  that 
^here  one  authorises  another,  and  gives  him  die  power,  as 
in  this  case,  to  setde  and  adjust  his  debt^  and  the  debt  is 
Settled  and  adjusted  accordingly,  he  cannot  afterwards  come 
Upon  the  person  with  whom  the  adjustment  has  takeq 
€>Iacc^ 
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t6tt.  Abhott,  C.  J.«-tI  am  of  opinioa  that  dierd  u  no  groand 

v^v^^/      for  disturbiag  thia  verdict.    It  appeared  at  the  trial,  diat 
^stohb"'     ^  plaintiff  had  pot  this  bill  into  the  hands  of  Prtsiam, 
V'  one  of  the  drawers,  and  one  of  the  new  firm^  in  oider  that  Iw 

might  recover  the  amount  of  it  for  him  at  Newfou/Mmd^ 
When  Prefion  came  home,  the  plaintiff  applied  to  him  and 
derired  to  know  whether  he  had  got  die  money;  Pre$iom 
said  be  had  not ;  upon  which  the  plaintiff  said  '*  then  give 
me  the  bill.*'  Preston  eould  not  then  find  it,  but  gave  the 
plaintiff  another  bill  to  the  same  amount,  the  plaintiff  say- 
ing, "  1  only  take  this  until  you  can  find  the  old  bill,  for 
I  will  not  give  up  my  rights  upon  that  bill."  When  Proton 
went  to  Newfoundland,  the  new  firm  took  possession  of 
the  bill  to  hold  it  as  against  Hunt,  for  such  payments  as 
they  might  make  on  account  of  the  old  firm,  of  which  he 
was  a  member.  The  defendant  Hufd  did  not,  as  is  sup- 
posed, send  out  an  agent  to  Newfoundland,  for  the  specific 
purpose  of  arranging  the  concerns  of  the  old  firm.  That 
indeed  was  suggested,  but  when  the  supposed  agent  was 
cross-examioedi  he  said,  distinctly,  that  be  was  not  sent  out 
specifically  as  agent  for  Hunt.  What  he  said  was  this — r 
''  I  was  at  Neafoundland,  and  I  y^^B  desired  by  Hu$U  and 
Co.  to  see  to  the  assets  of  the  old  firm ;  for  which  purpose 
I  applied  to  Stabb,  Pre$ton  kind  Co.,  and  Predon  told  voa 
he  had  applied  the  proceeds  of  the  property  belong^ig  to  tb^ 
old  firm,  to  the  discharge  of  certain  debts  of  the  old  firm^ 
due  in  England,  and  be  produced  his  account  to  me,  in 
which  account  was  included  the  bill  in  question,  as  being 
paid  by  him,  Preston^  and  bis  flew  partners."  X  told  the 
Jury,  that  whatever  took  pUce  between  the  members  of  th^ 
old  firm,  who  were  all  liable  to  the  plaintiff,  would  not  de» 
prive  him  of  his  right  to  sue  them  all.  1  sti^ed^  however^ 
that  if  the  supposed  agent  of  Hunt  had  said,  ''  give  me  up 
the  bill,  and  I  shall  deliver  the  bill  to  Hunt;'  |ind  Preifoa^ 
had  so  done,  then,  in  my  opinion,  Hunt  would  have,  in  law« 
been  discharged;  but  the  security  not  having  been  given 


«p^  I  th<n]ght  he  was  still  Ikble.  I  think,  that  if  one  part- 
ner chooses  to  fdy  upon  the  mere  word  of  another,  that  a 
partnership  debt  is  satisfied,  withont  having  the  security 
upon  which  he  is  liable^  delivered  up,  he  must  take  the  con" 
nequenoes  of  Us  own  want  «f  esmtion. 

BATitBY,  J«-^Ab  the  bill  was  not  cancelled  or  delivered 
up  to  Hunt,  in  proof  that  the  debt  had  in  fact  been  satisfied, 
the  statement  of  his  partner  that  it  had  been  paid,  is  not 
sufficient  to  dischaige  his  liability.  He  must  take  the  con- 
sequence of  his  own  want  of  caution  in  not  bsisting,  through 
his  agenty  upon  having  the  bill  delivered  up.  As  this  had 
not  been  done,  I  diink  he  is  still  liable  in  this  action. 

BBst,  J.  (a>— Was  of  the  same  opinion. 
(«)  0«l^0ydy  J.  was  abtcat. 
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M'Beath  v.  Chatterlby. 

JL  HE  defendanti  a  widow,  was  arrested  on  a  bill  of  ex- 
change, accepted  by  the  name  of  fT.  S.  Chatterley,  and  held 
to  bail*  On  motion  to  set  aside  the  whole  proceedings,  an 
affidavit  was  produced,  that  the  defendant's  christian  names 
were  Marie  Louise  Antoinette  Florence,  by  which  names 
ahe  had  been  baptized,  and  that  W^  S.  were  the  initials  of 
her  deceased  husband's  christian  names.  In  answer  to  this 
an  affidavit  was  put  in  on  the  other  side,  which  statedi  that 
the  defendant  had,  since  her  husband's  decease,  been  always 
called  and  known  by  the  name  of  Mrs.  fV.  S.  Chatterlejf, 
and  had  always  used  that  description  of  herself. 

Reader  shewed  cause,  and  Abraham  was  heard  in  sup- 
port of  the  rule ;  and  Reynolds  v.  HanJHn  (n),  and  Parker 
¥•  Bent  (ft),  were  cited. 

(«}  4  B.  &  A.  SS6,  (h)  Ante»  73. 
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The  Court  said,  they  would  not  set  aside  the  whole  pro> 
ceedings,  but  would  order  the  bail  bond  to  be  delivered  up 
to  be  cancelled^  on  entering  a  common  appearance. 

Bule  absolute  in  these  term^  bi^ 
without  Costs. 


Nmf.  S8.  Ex  parte  M atson,  Gent. 


An  attoniey     \jHtTTY  moved  to  re-admit  an  attorney  who  hacl  ceased 

^ho  discoii- 

tfaiuefl  to  pnc-  to  practise  nnce  ISl?^  upon  the  usual  affidavit  requred  in 

lut  certificate  ^^ch  case,  and  prayed  that  he  might  be  re>admitted  taa  his 

m  te^re^-  ^^'^S  ^"*  *  certificate  to  practise^  and  on  payment  of  the 

mitted  without  duty  for  die  present  year,  without  any  arrears  of  duty  or  any 

any  arrean  of  fine.      He  cited  Ex  parte  Clarke  {fl\  as  a^  authority  for 

fioe['  ^Tlie'^    ^'^  application,  which  case,  he  said,  had  been  smce  acted 

"^ord  <<  oej^-     upon  in  many  instances  under  similar  circumstances. 
lect  m  37  V*  3. 
e*  90.  ».  51. 

paUeoeglect,"      Shepherd,  on  behalf  of  the  Stamp  Office,  opposed  the  ap* 

apply  to  a  per-  P^^^^^^^^f  ^^^  contended,  that  the  case  cited  had  been  erro- 

Bon  who  haft    neously  decided.     He  insisted,  that  according  to  the  true 

omitted  to  "^    .  ^ 

take  oat  his.     Construction  of  37  Geo.  3.  c.  90.  s.  31,  the  arrears  of  duty 

dnrVng  *^e  in-  o^g^^  ^o  be  paid  from  the  time  of  taking  out  the  last  certi- 

.  tcrval  of  hu     ficate.    The  3l8t  section  of  the  statute  enacted,  that  every 
ceasing  to  ,  ... 

practise.  admitted  attorney  who  diould  neglect  to  obtain  his  certifi- 

cate for  the  space  of  one  whole  year,  should  from  thence- 
forth be  incapable  of  practising,  and  his  admission  should 
be  from  thenceforth  null  and  void  ;  ''  Provided  always,  that 
nothing  hereinbefore  contained,  shall  be  construed  to  pre- 
vent any  of  the  said  Courts  from  re-admitting  any  such  per- 
son on  payment  of  the  duty  accrued  since  the  expiration  of 

(a)  2  B.  &  A.  314.  See  Ex  parte  RtcAanfs,  1  Chit  Rep.  101.  and  Em 
parte  NkhoUUf  6  Taunt  408.  In  1  Chit.  Rep.  103,  there  is  a  good  form 
of  affidavit  on  re«admission,  nnder  circnmstances  similar  to  the  present 
case. 
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ihe  hit  certificate^  and  auch  further  sum  of  money  by  way        1822. 
of  penalty^  as  the  said  Court  shall  think  fit  to  order  and       ^-^^/^^^ 
direct."    Prom  the  feir  construction  of  these  words  it  is      mjtsoiL 
clear,  that  in  all  cases  where  an  attorney  has  neglected  to 
take  out  his  certificate,  the  arrear  of  duty  must  he  paid 
aince  the  expiration  of  the  last  certificate,  and  it  is  only  in 
case  of  some  improper  conduct  in  the  interval,  that  the 
Court  has  power  to  superadd  a  penalty  if  it  sees  proper* 

Abbott,  C.J. — ^I  thmk  the  case  of  Ex  parte  Clarke 
was  properly  decided.  The  words  of  aecdon  31,  ''shall 
neglect  to  obtain  his  certificate,''  must  be  taken  in  connexion 
with  the  proviso  for  re*admission  on  payment  of  the  arrears 
of  dut^  since  the  last  certificate.  The  distinction  is  this ; 
when  the  party  has  been  practiting  in  the  interval,  he  must 
pay  the  arrears  of  duty;  but  not  so  when  he  has  not  prac- 
tised. The  word  neglect,  imports  culpability.  Can  we  say 
that  an  attorney  tieglecti  to  take  out  bis  certificate  who  doea 
not  practice  I  Does  not  the  term  neglect^  import  a  forbeav- 
'ance  to  do  that,  which  by  law  a  man  ought  to  have  done? 
The  party,  in  cases  of  this  description,  stands  nearly  in  the 
same  situation  as  a  person,  who,  in  the  first  instance,  makes  ' 
an  application  tg  be  admitted.  I  think  the  word  neglect, 
imports  an  omission  to  do  that  which  by  law  the  party  ought 
to  have  done ;  and  that  the  case  in  which  the  arrears  of  duty 
are  to  be  paid,  and  a  fine  to  be  imposed,  is  only  where  the 
party  having  been  admitted  continues  to  practise,  and  n^- 
lecti  to  take  out  his  certificate  between  the  interval  of  his 
first  certificate,  and  the  time  when  he  applies  to  be  re-ad« 
'mitted.  If  the  party  has  not  practised  in  the  mterval,  he  is 
not  required  to  pay  the  duty. 

Baylby,  J. — I  am  of  the  same  opinion.  The  proviso 
for  re-admission  on  payment  of  the  arrears  of  duty,  applies 
oidy  to  such  persons  as  have  neglected,  and  not  to  those  who 
have  omitted  to  take  out  dieir  certificates.    In  construmg 
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lliis  proviso,  the  Court  thoagfat,  in  the  case  of  Ex  parie 
Clarke,  that  the  neglect  to  take  out  the  certtfictte  must  be 
m  calpable  neghei.  Unless  the  party  has  been  practisbg  in 
the  intennl,  he  is  not  subjected  to  the  payment  of  die  arreaia 
of  dnty« 


BnsT,  J.  (a)-— The  t»se  of  Ex  parte  Clarke  has  tieen 
constancy  acted  uponerer  since,  and  it  is  now  too  late  to 
disturb  that  decision. 

Admission  aHowed,  on  die  terms  prayed*  * 
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Peers  v.  Gadderer. 

v/N  motion  to  discharge  the  defendant  out  of  custody  on 
filing  common  bail,  the  question  -w^a,  whether  a  person 
could  be  arrested  for  a  debt,  a  portion  of  which  had  been 
contracted  before  a  conmiission  of  bankruptcy  had  issued 
against  him^  and  the  remainder  after  he  had  obtained  his 
certificate^  he  having  made  a  subsequent  promise  to  pay  that 
^rtion  of  it  which  was  contracted  prior  to  the  bankruptcy  ! 

After  hearing  Piatt,  for  the  plaintifi>  and  Campbell^  for 
the  defendant,  and  the  cases  of  Wilson  v.  Keng^  (a),  Horttm 
T.  Moggridge  {b\  Bailey  v.  Dillon  (c),  and  5  Geo.  2.  c.  SO* 
s.  7.  being  referred  to. 

The  Court  were  clearly  of  opmion,  that  the  case  of 
fViUon  V.  Kemp  must  govern  the  decision  of  this  case,  and 
that  the  defendant  therefore  was  entitled  to  be  dischaiged 


(a)  3  M.  &  S.  595. 
{h)  6  Taont.  5d3. 


ie)  2  Barr.  75$» 
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tot  of  custody  on  filing  common  balL    Suppoite  tlie  de^       lt29. 
fiepdant  were  kept  in  cmtfodj,  be  might  plead  his  certificate^      ^•^n^^-' 
and  even  if  a  special  cepUeation  was  put  upon  the  record,        .  & 
still  it/would  be  a  question,  of  fact,  whether  the  defendant    ®-*^***"* 
had  made  himself  liable  by  virtue  of  a  new  promise ;  bat 
the  Court  would  not  in  th^  interim  hold  him  to  bail  Jinlil 
that  quesUon  was  d^^cidfiit 

Kule  absolute,  with  Costs,  defendant 
undertaking  to  bring  no  aictioDk 


The  Kino  v.  Geoaob  Webb  Halu  nM%, 

Nov.  S8. 


JL  HIS  was  an  information  in  the  nature  of  a  quo  warranto  The  Coorts  of 

ReqaetU  Act, 
against  the  defendant,  calling  upon  him  to  shew  by  what  ts  Geo.  s 

authority  he  exercised  the  office  of  registrar  and  clerk  of  ^^*t£t  no 

the  Court  of  Requests  of  the  city  of  BrUtol.    At  the  trial  g|«^n  ^^ 

before  GriAamy  B.,  at  die  Bristol  Summer  Assizes,  ISlQy  acting  as  a 

a  verdict  was  found  for  the  Crown,  subject  to  the  opinion  in  the  ezeca- 

of  the  Court,  upon  a  special  ease,  STActTL''^ 

'  conftitatfaif 

soch  Courts, 
He  office  of  registrar  and  cleik  of  the  Court  of  Re^  nolea  sach 

quests,  in  the  city  of  Bristol^  having  become  vacant  by  the  {^'!|?fJf5ftM- 

•death  of  a  gentleman  named  BefigottgA,  an  election  took  «*^ij*in  the 

place  on  the  2d  May,  1818,  to  supply  the  vacancy.    On  for  which  he 

1  *  •      .u'U  \^^    A  I    J  *u  •       *       ••»»  »c*-  Tha 

that  occasion  thirteen  persons  attended  and  gave  their  votes,  ^ord  '^hoate- 

eight  for  the  defendant,  and  five  for  Mr,  Palmer,  another  AcMw."n^* 

candidate^    The  e^t  who  voted  for  the  defendant  were  ^"^^  P^^' 

Levi  Ame$,    Michael  Casile,    Oeorge  HiUiouae,  WUUam  dent  hooael 

Fripp,  WUUam  Friffp  the  younger,  Lffvi  Jmee  the  younjjer,  uieiSfore*"^ 

where  a  per* 
SOD  had  been  elated  to  the  office  of  rei^istrar  jsnd  derk  of  the  €oart  of  Reqaests  of  the 
city  of  Brittoi^  by  a  majority  of  hottscholders,  psying  rent,  rates,  and  taxef,  and  resi- 
dent  by  Uieir  p«rU|e|ni  in  tffdf  qi  ^ir  senraaU  only  :«-U|$ld,  tfi^t  the  cleotloa  was 
▼alid. 

VOL.   II,  '  Q 
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um;  EJkwd  Brict,  and  Jama  Gtorge.  The  questioii  for  Ae 
^f^^  opinion  of  the  Court  was,  whether  these  persons  were 
o.  •  hatuehcdden  within  the  meaning  of  the  Courts  of  Requests 
^^^  Act,  26  Geo.  3.  c.  38.  s.  8,  by  which  it  is  enacted,*"  that 
after  the  d4th  of  June,  1786,  no  person  shall  be  capable  of 
acting  as  a  comcaissioner  in  the  execution  of  any  of  the 
acts  for  constitutmg  such  courts,  unless  such  person  shall 
be  a  householder  within  the  county,  district,  city,  liber^j 
orplacie,  for  which  he  shall  act,  and  shall  be  possessed  of 
a  real  estate  of  the  annual  value  of  20/.*  or  of  personal 
estate  of  the  valqe  of  500/.''  It  was.  admitted,  that  if 
any  five  of  the  persons,  who  voted  for  the  defendant,  should 
be  adjudged  householders  within  the  nlleaniI^(  of  this  sta- 
tute, the  judgment  of  the  Court  should  be  jwonounced  in 
his  favour*  The  case  set  forth,  with  great  particularity,  the 
qualifications  in  respect  of  which  each  of  these  persons 
claimed  the  right  of  voting  as  a  householder.  It  appeared, 
on  substance,  that  each  was  a  partner  in  a  firm  carrying 
on  trade  in  Bristol;  that  each  was  the  holder  of  a  dwelling- 
house  there,  and  paying  rates  and  taxes  in  respect  thereof; 
that  each,  either  by  a  partner  or  a  sen»nt,  occupied  anil 
slept  in  the  house;  that  each  was  in  the  daily  habit  of  rer 
sorting  to  the  dwelling-hQuse,  or  some  other  building  ^Ur 
nected  with  it,  for  the  purposes  of  business ;  that  each  was 
a  person  of  substance  and'  respectability;  that  none  of  them 
personally  slept  on  the  premises,  in  respect  of  which  thej 
respectively  claimed  the  right  of  voting ;  and  that  each  had 
a  dweUing-house  out  of  the  city  of  Bristol,  in  which  thejr 
respectively  slept  and  resided. 

^    On  a  former  day  the  case  was  argued  by  Sieloyn  for  th^ 
Crown^  and  Jdam  for  th^  defendai)t. 

For  the  Crown  it  was  contended,  that  die  word  <'  house^ 
holder/^  as  used  in  the  statute  S6  Geo.  3.  c.  38.  s.  8,  mean^ 
**  the  master  of  a  ftimiiy/^  who  was  domiciled  by  personal 
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f4i 


fiMidence   and  occupancy  in  the  house  held  by  him,  and        IS22, 


The  KiKO 


coosequendy  that  none  of  these  persons  were  qualified  to 

vote  for  the  defendant.    The  authorities  cited  were  John^     *""  v. 

aon's  Bictionarjf,  where  "  householder"  is  called  ^  master        ^^^^ 

of  a  family;"  TomlMi  haw  Dictionary ^  where  it  is  said 

'*  Householder  {pater  familiai)  is  the  occupier  of  a  house,* 

a  housekeeper,  qr  master  of  a. family;"  2  Inst.  702.,  Ret 

▼.  Barwick  (a).  The  Oveneers  of  IVeobly  (b),  Mayor  of  CoU 

Chester  v.  Goodwin  (c)^  WaUer  v.  Hanger  {d).  The  Mayor  of 

London  v.  The  Mayor  of  Lynn  (e),  Stephens  v.  Derry  (f), 

Hex  V.  Niehobon  (g%  Rex  ▼.  Jones  {h\  and  Hemming  v« 

Plenty  {i).    Reference  waa  also  had  to  the  22  Geo.  2.  c.  47* 

^Geo.  2.  c.  27.  3  Geo.  2.  c.  25.  s.  ig.  and  23  Geo.  2.  c.  30# 

^ad  to  1  Harg.  h.  T.  128.  9nd  7  Bro.  P.  C  Tomlin's  edit* 

)dl.  134. 

For  the  defendant  the  following  arguments  were  urged  :^— 
The  construction  endeavoured  to  be  put  upon  the  word 
**  householder^  is  by  no  means  warranted  eidier  by  die  au*  ' 
tfaorities  cited,  or  by  common  usage  and  parlance.  It  may, 
perhaps,  on  some  occasions,  bear  the  sense  attributed  to  it; 
but,  generally  speaking,  it  imports  only  the  keeping  a  house 
for  the  purposes  of  trade^  without  any  necessary  implication 
of  personal  re8idenc9.  It  is  attempted  to  support  the  de- 
finition contended  for,  by  giving  to  the  word  '*  householder^ 
the  extensive  use  and  meaning  of  the  word  ^  household ;"  but 
this  is  by  no  means  a  teaaonable  conclusion :  the  two  wordft 
import  very  different  meanings,  and  describe  very  distinct 
situations;  the  first  defines  an  individual  person ;  the  last 
is  a  noun  of  number,  and  there  is  mo  sort  of  analogy  exist* 
ing  between  them.  The  object  and  intention  of  the  legist' 
latiure  in  im)K>sing  this  qualification  was  no  more  dian  tha< 
the  elector's  should  be  penons  connetted  with  the  interettt 

.  («)  7  T.  E.  as.  (  /)  16  East,  147. 

(b)  t  Str.  1961.  {g)  \%  Ibid.  530. 

\e)  Cal-ter,  114.  {h)  8  Ibid.  430. 

(d)  3  BttlDtr.  14.  '  (i)  X  ).  B.  Moore,  6t% 


W  l^Bo».  ^kVvX,  467, 
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q{  jhe,  cilj,  famUiar  with-  it^  custooM  and  affaiiv,  assooiatini^ 
and  transacting  business  with  its  citi^ns,  and  well  known 
in  it  as  pen  6f  resp.ect^ble  characters  and  responsible  aitiui- 
tip^9.  All  these- qualifications  are  eminently  conspicuooa 
\fi  the  perspns  who  have  TOted  for  the  defendant  in  this 
case,  and  they  are  sufficient  to  legalize  their  votes  and  to 
satisfy  the  requisites  of  jthe  statute.  If  these  electors  are 
not  qualifi(^d  on  account  of  their  non-residence,  no  qualified 
electors  can  be  found ;  for,  in  modem  times,  it  has  become 
an  almo3t  universal  habit  for  the  most  respectable  and 
wealthy  traders »  in  all  great  and  commercial  towns,  to  live 
out  of  those  towns,  though  they  daily  resort  to  them  for  the 
purposes  pf  business,  and  in  no  one  place  does  that  habit 
Prevail  more  generally  than  in  BristoL  It  is  expressly 
declared  by  Lord  Coke,  in  his  commentary  on  the  statute  of 
Bridges,  that  a  person  in  possession  of  a  house,  occupied 
merely  by  his  servants,  is  liable  to  pay  th^  rates  assessed 
Vppn  it  [a) ;  and  surely  if  i^uch  ^n  occupation  makes  a  man 
a  householder,  so  f|ar  as  bis  liabilities  are  concerned,  it 
ought  to  have  a  similar  effect  an  respects  his  privileges.  In 
the  statute  26  Geo.  3.  c.,  100.  s,  2,  which  regelates  the  right 
of  voting  at  elections  of  n^cmbers  of  parliamept,  there  is 
^is  expre9sion  to  be  found,  **  inhabitants  householders 
resiants,"  a?  one  joint  description ;  the  inference  from  which 
is  conclusive,  that  there  may  be  **  inhabitants  householders*' 
|irho  are  pojt  ^'  resiants,''  and  th;^t  neither  of  the  two  former 
words  includes  ^^sidency.  So,  in  the  statute  11  Gfo.  1* 
c.  18.  s.  10.  it  \s  provided,  that  partners  carrying  on  trade 
in  one  house,  as  householders,  for  the  rates  of  which  they 
are  jointly  liab|e,  «hall  vote  at  elections  for  the  mayor  and 
aldermen  of  Lopdon,  lyhile  the  next  section  enables  two 
persons  inhabiting  in  the  same  house  to  vpte,  clearly  shew* 
^g  that  a  householder  was  not,  in  the  view  of  the  legisla* 
ture,  a  person  *'  inhabiting  in,"  or  resident  in,  a  house.  So, 
fp  the  case  of  Rex  v.  Baruick{b),  Lord  Kettyon  expressly 

^d)  2  Inst.  70S.  (6)  7  T.  R-  3?» 


lajr^  ddiirn  a  distinction  betwcien  '' occupancy"  and  ''intia-        1^22. 
bitanicy/'    It  is  an  adiAitted  fact  itf  the  case  that  all  these      ^-^v^*^ 
parties  were  liable  to,  and  actudly  paid,  ptirochial  r&tes  ^^ 

upon  the  houses  of  wtiich  it  is  dont^tiddd  th^  are  not  th^  Hali;. 
holders.  Upon  ^hat  principle  have  they  paid  those  rates  i  ' 
Would  it  ha^e  been  a  good  toswer  to  a  demand  pf  those 
rates,  td  sky,  *'  1  am  not  the  liiCMs^h^ldflr,  I  Ain  only  k 
housekeeper;  I  only  occupy  by  meafis  of  a  ^^t*vani,  or  &' 
partner,  and  therefore  I  am  not  liable?''  The  absurdity 
atfeiidant  u|>on  the  argument  refutes  it.  It  is  a  household- 
ing  sufficient  to'  impose  tiie  burthen,  and  there  is  no  reason, 
and  no  law,  that  cati  prevent  its  also  conferring  die  privi- 
lege. The  eases'  brdught  forward  on  the  part  of  fiie  Crown 
are  sill  distinguishable  mainly  from  the  present,  as  might  bd 
easily  shewn ;  btft  there  are  other  cases  directly  in  point, 
and  affi/mative  of  the  defendant's  cafs^.  It  is  said  by  Lorj 
Ellenborough,  in  Bertie  v.  Beaumont  (a),  thsrt  the  occupa-J 
tioh  of  a  servant  is  the  occupation  of  the  master ;  and  hd 
refers  to  a  previous  case  of  Ret  v.  Slock  (b\  where  it  was^ 
decided,  that  a  burglary  being  committed  iti  prediisefiT  be^ 
longing  to  three  partners,  and  occiipied  by  their  joint  ser*' 
vant,  it  was  well  laid  as  comfifiitted  in  tlie  divelling-house  of" 
Ae  partners.  As  respects  the  equity  of  this  case,  and  the 
intention  of  the  legislature,  there  can  he  no  doubf  that  both 
aire  fully  satisfied  in  the  persons  of  the  electors,  who  are 
now  objected  to ;  and  upon  a  fair  construction  of  the  word 
^householders,''  and  an  impartial  view  of  all  the  legal, 
decisions  Upon  similar  questions,  there  can  be  as  littte  doubt . 
that  in  point  of  law  the  defendant  has  been  well  elected, 
and  is  bntided  to  the  judgment  of  the  Court  in  his  favour. 

The  Court  took  (inle  to  consider  the  case,  snd  judgmenf ' 
was  now  delivered  by 

ABnoTT;  C.  J. — Ulis  case  came  before  us  on  an  in^ 
(•)  16  East,  35.  (b)  i  Taimt.  aS9. 
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1822.  fprmatioD,  in  the  nature  of  quo  wacranto,  afu^sl  tlia  de^ 
fendanty  calling  upon  him  to  shew  by  what  authority  he 
held  and  exercised  the  office  of  regurtraranddevk  of  the 

B^LU  Court  of  Requests  of  the  city  of  Btfiitol*  In  answer  to 
tiie  information  the  defendant  set  forth  his  eloctiOD,  and 
issue  was  joined  upon  the  question  whether  hib  had  a  as^ 
jority  of  votes,  that  is,  of  good  votes.  It.  appears  by  the 
case,  that  so  far  as  a  numerical  majority  went  that  issno 
was  found  for  the  defendant ;  but  a  question  arose,  whether 
those  votes  were  substantially  and  legally  good,  which  qaas- 
tion  now  remains  for  our  decision,  and  depends  entbrdy 
upon  the  construction  of  the  word  "  householders"  as  used 
in  the  statute  26  Geo.  3.  c.  38.  By  the  statute  iW.SfM. 
the  mayor,  aldermen,  and  common  council  of  the  city  of 
Bristol,  were  appointed  commissioners  of  the  Court  of  Re- 
quests of  that  city.  In  that  statute  the  official  corporate 
character  was  the  only  qualification  required«  Many  acts  of 
parliament  for  the  establishment  of  other  similar  courts  bad 
passed  previous  to  the  26  Geo.  5.  The  latter  is  a  general 
law»  and  must  be  understood,  with  reference  to  the  Court 
of  Requests  at  Bmtoi,  to  have  superadded  tlie  qualificati<»t 
of  *'  householders,"  whatever  may  be  its  bflluii^  upon  the 
qualifications  before  required.  Now,  the  true  qwAning  of 
particular  words  in  acts  of  parliaments  is  to  be  found,  not 
so  much  in  a  strict  etymological  propriety  of  language^  nor 
in  popular  usage,  as  in  the  sabject-matter.of  the  occasion 
in  which  they  are  used,  as  connected  with  the  object  which 
is  sought  to  be  attained.  The  meaning  of  the  word  **  «> 
habitants''  in  the  statute  of  Bridges,  22  H.  8.  c.  5/  which 
was  cited  in  the  course  of  the  ai^ument,  affords  an  iUua- 
tration  of  the  proposition  very  applicable  to  the  present 
cpse.  That  Matute  speaks  of  the  inhabitants  of  any  county, 
city,  or  other  place.  Taking  that  word  either  in  its  strict 
or  its  popular  sense,  it  is  there  applied  to  those  persons 
only  "  who  have  a  dwelling  therein,"  and  all  persons  who 
have  a  dwelling  therein  are  there  spoken  of  as  '*  inhabitants 


HicsAKUfAB*  rmmui  "Mwanvf  obo^tv.  ^47 

Aieredf/'    But  lie  object  of  llnl  stahite  taing  lo  rdw  ft      .1822. 
fiiiicl  for  like  refmrn  of  llie  bridges  m  tiie  count;,  by  liie     "'^"'^/''^ 
'taxsttmi  of  pereoiM  in  reMombieproportionB  to>  their  pro^    the  Kmxt 
perty  diereini  or  (in  caie  of  leftsial)  to  enforce  tiie  payment       ^'^^^ 
of  such  tn  by  distress  on  the  lands,  goods,  or  chattels  of 
the  pefsods  rated,  fberword  '^  inhabitant"  has  there  been 
heU  to  mclude  ^11  ihe^  oenquenai  land  in  tiK  connty,  al* 
Ibougb  not  actoaUy  iadHmg  in  ibe  county.    The  object  of 
the  sMnle  86  Gso.  S.  c.  38,  howiefar,  is  very  difiEesent. 
That  seems  to  faaive  been  to  unita  respectabHity  of  diara&> 
ter,  and  competency  in  drcnmstanees,  in  the  place  where 
the  oflbre  is  to  be  ^^escised,  with  notoriety  in,  and  habits 
•f  access  and  resort  to  it.    Tbis  object  i»  attained  by  ett^ 
clndiog  lodgers  and  inmates,  wdA  persons  who  have  no  per^ 
manent  connexion  with  and  resort  to  the  place.    The  word 
in  Ibis  sutnle  is  ^  hooseAeJeler/'  not "  houseXreepei*.*    The 
word  *'  householder/'  in  whatever  sense  taken>  would  cep* 
tainly  exclude  the  classes  I  have  mentioned,  and  probably 
some  others,  as  not  being  in  the  'strict  sense  of  the  word 
^  houseAeepeff."    It  is  sufficient  for  the  purpose  of  this 
cause,  if  five  of  those  who  have  voted  for  the  defendant, 
and  whose  right  to  vote  is  disputed,  shall  be  found  to  be 
householders  within  the  true  meaning  of  the  statute ;  and 
we  are  of  opinion  that  five,  namely,  Lepy  Ames,  Michael 
Castles,    George  HiOiouse,    William  FHpp,   and  Edward 
Brke,  are  sucb  houteholdenr.    Each  of  these  persons  is  a 
partner  in  a  firm  carrying  on  trade  in  Bristol,  or  a  holder  of 
a  dwelling-house  there ;  each  of  them,  either  by  a  partner 
or  a  servant,  occupies  and  sleeps  in  the  house,  and  each  is 
in 'the  daily  habit  of  resorting  to  that  dwelling-house,  or  some 
other  building  connected  with  it,  for  the  purposes  of  busi- 
ness.    In  the  first  ckse,  that  of  Levif  Ames,  the  dwelling- 
house  belonging  to  him  is  annexed  to  the  premises  where 
the  business  of  his  firm  is  carried  on,  and  is  occupied  by, 
or  in  the  care  of  a  clerk  of  that  firm.    In  the  two  suc- 
ceeding cases,  the    parties    carry  on   business  in  a  ware* 
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1^4  kouae  actjoiftiiig  •  dwelHog^houae,  held  by  the  firm»  wA 
occupied  by  •  servaot,  and  in  «tt  these  ^ases  die  rents^ 
ratet^  and  taxes  are  paid  by  the  firm^  la  the  case  of 
Mr.  Fr^  and  Mr.  Briee,  they  are  partners  in  a  banldng* 
house^  which  they  occupy  in  the  way  of  their  trade,  «ttd 
behind  which  there  is  a  dwclling*ho«se  belonging  to  die  fiim^ 
and  for  wUdi  the  firm  pays  die  rates  and  taxes*  So  that  in 
every  one  of  these  five  eaaea  there  is  a  dwdiliBg-JK>use  be- 
longii^  to^  or  rented  by  the  partnership,  and  annexed  to 
prenuses  in  which  the  partnership  bushiess  is  conducted,  and 
occupied  either  by  9ervantS|  or  partners  of  the  firm»  as  a 
dwelling-house.  Under  these  circuoMtances  we  are  of  opi* 
Dion  that  each  of  these  parties  is  to  be  deemed  a  householder 
within  the  meaning  of  this  statute,  and  it  is  therefore  un«- 
necessary  to  say  any  thing  respecting  the  other  three  persona 
who  voted  for  the  defendant*  It  must  be  obvious  to  eveiy 
man  who  has  the  slightest  knowledge  of  the  habits  of  the  more 
respectable  classes  of  the  trading  world  in  all  the  great  towna 
in  England,  that  an  exclusion  of  persons  in  the  situation  of 
these  gentlemen  would  operate  as  an  exclusion,,  both  in  thin 
and  many  othej  cases,  of  a  very  large  portion  of  those  veiy 
persons,  who  are  in  all  respects  best  qualified  for  the  dis- 
charge of  those  duties,  which  form  the  subject  of  the  pre- 
sent inquiry.  For  these  reasons,  we  are  of  opinion  that  we 
are  bound  to  give  our 

Judgment  for  the  defendant. 


1822. 


The  Kino  v.  The  Ii^babitakts  of  Hehdok.  i^??***?» 


On  ihe  9th  AprU  t  pooNrale  ira^  ittade  uptfn  the'  lA^  A  pooMate 

hbbkaiits  of  Hendon,  was  alleged  on  the  llth,  and  pub-  made  on  the 

lish^  on  the  14th  of  the  saftne  month.    On  the  I5di  the  ^th^uSj 

MiMle$ex  Sesdons  commenced,  but  certain  individUa)$>  who  pnbKdied  on 

.     ^  i4th.  Had 
had  intended  to  appeal  against  the  rate,  did  not  enter  their  the  SeMUMie 

appeal  until  the  next  sncceeding  Se0sion»>  when  the  Josdees  ^^^  xdihof 

refused  to  receive  it,  on  the  ground  that  it  ought  to  have  ^S^^uSoai 

been  entered  at  the  Sessions  immediately  next  after  the  agiJiiat  the 

maki^  of  the  rate;  and  otf  motion  for  a  mandamus  to  ihe  be  entered 

Justices  to  enter  continuances  and  bear  the  appeaF,  '  SaiDtttblr^ 

one  after  the 
pablicatUHi  e^- 
The  Court  was  of  opinion,  on  the  aitdiorify  of  Ret  -v.  the  rate. 

The  Justkes  of  Sussex  {a),  that  the  mandamus  ought  to  go. 

The  nest  Sessions  meant  the  next  practicable  Sessions  at 

whidi  an  effectual  appeal  could  be  lodged  after  die  aMow^ 

ance  and  publication  of  the  rate.    The  publication  in  thiv 

case  was' so  close  to  the  next  Sessions,  that  it  was  impossible 

for  the  defendants,  with  any  reasonable  expedition^  to  avail 

themselves  of  the  r^ht  of  appeal. 

Rule  absolute* 
JBoiland,  for  the  Crown ;  Andrews,  for  the  defendants^ 

(a)  15  East^  t06. 


•M  . .   o^sssHw  TmOiRmoV  kshch^ 


JfM.f8. 


Dae  of  tile  Jl  HI3  was  ft  rul»|  caUiDg.  ob  the  plsiadff  to  shew  erase 
iSTTgw^  why  ao  .epooff^tiur  should  not  be  eoteied  00  the  bail  place.  I 

fa^^teea  lu^  The  %Qdavit  ill  suppairt  of  the  inotioii»  stated,  dial  the  da* 
ftfaM  Cmriy  feadaal  bad  baen  sKrasted  on  a  writ  out  oC  the  Pulaee  Cowi, 
eon>w  amT*  <Mid  bad  lemoved  the  caase  by  habeas  corpos,  on  which  he 
caiiii  '^^^  had  put  in  bail  ia  thiai  Court ;  that  he  was  one  of  &e  yeomen  | 

tMiCoort,  aed  of  his^  Majesty's  guard  of  his  body ;  that  as  such  he  was  liable  1 

perked  Ml  ^^  ^l>  ^^^  to  be  called  on  to  attend  the  King's  peison  wber^  , 

bMt^ekt'  ^^^  ^^^  guard  should  be  appointed  ^  that  he  had  been  in 
that  the  beU  attendance  several  hundred  times  since  his  appointment  in 
czoaevated,       I8I6;  that  he  had  an  annual  stipend,  and  by  his  certificate  I 

Se^del^aiit  9f  appointment,  was,  among  other  things,  dediired  to  be 
F^^^S^^        privileged  from  arrest,    l^e  affidavits  in  answer  to.  this,  ' 

qllited  l^at  a^  similar  motion  had  ^been  made  in  the  Court 
beloilr,  and  had.  faUed,  that  interlocutory  judgment  had,  been 
signed  19  the  inferior  Court  before  the  cause  was  removed  i 
that,  since,  the  removal  a  writ  of  inquiiy  had  been  easecuted 
in  this  Cpurt ;  that  the  defendant  earned  on  a  trade»  and 
contracted  the  debt  in  ((ttestion  in  tfie  vray  of  his  trade* 

Erie  now  shewed  cause  against  the  rule.  On  several 
grounds  this  application  is  not  sustainable.  Krst,  the  pri- 
vilege from  arrest  is-  given  to  the  King's  servants,  vrith  a 
view  only  to  prevent  inconvenience  arising  to  his  Majesty 
from  the  want  of  their  personal  attendance.  That  incoo* 
venience  cannot  arise  where  the  defendant  is  out  on  bail^ 
and  therefore  this  privilege  is  no  ground  for  exonerating  the  > 
bail.  Second,  supposing  bail  iu  common  cases  could  main- 
tain this  application,  still  such  relief  cannot  be  given  to 
bail  upon  habeas  corpus  sued  out  by  the  defendant.  Where 
the  defendant  in  the  inferior  Court  is  not  on  special  bail,  he 


CRonot  remove  the  cguse  by  habeas  corpus,  nvithoul  pu^g       WSHSl 
in.  and  perfiBctyng  baii  in  die  superior  Coujrt.    If  the  bail      ^-^s^*^^ 
feil  to  justify,  a  pi^^pedy^ndo;  issues  of  course.    The  defench  ^ 

ant  has,  by  his  own  idpupiee,.  sii^  oat  the  habeas  corpus,  an4     SasABstt 
has  used  the  bail  for  his  own  purpose  in  pre^^ting  tti9  , 

cause  from  being  remmded,  and  dierefore  he  ought  not  to 
liaye  them  efonenMsd.  When.  the.  tiffin  has  anivc^d  for  the 
plaintiff  to  isaso^t  tg>  |^m,  they  9^%  to  be  treated  eilhar 
m  valid  from  tiie  bagimnif ,c«{n^ ftomlhe  bepmiipg;:  andi 
Jfmd,  tba  pmil^g^t  claimed  by  tbe  defandaoa  oughft  not  tdr 
be  allowed  on  motion;  for  on  the  aiMhority  of. XiMi(Ay» #« 
Baiiine{a),  and  Tapley  ?.  BaiHne  {b),  he  ought  to  be  left 
to  his  writ  of  privilege. 

,  Manjfflit,  coi*ii  Tkeasrvitfes  i»quiieci:of  fhedefand-- 
apt  aie  dearly  such  as  to  render  it.  necessary  he  should  hi 
priv^eg^  froaa  araest.  If  this  be  so^  ilk  fottoucs  ak  «  donaa^ 
fueoca,  tlvit  if  the  principal  would  be  entitled  So  fab  disr 
chaige,  if  ceodoved,  the  Court  wouU  aelie^  die  bail  without 
iQsdering.  No.ohfaction  can  arise, from  the  fact  of  Ibis 
being  bail  upon  habeas  corpus,  because  without  that  writ^ 
the  defendant  would  be  naaUe  to  bring  the  cause  before  this 
Court ;  which  became  necessary,  the  Court  below  having 
refused  a  similar  application  to  the  present. . 

Abbot!*,  C.  J^ — ^My  opinion  in  this  case  is  founded 
upon  the  particular  circumstances  which  have  been  disclosed 
on  both  sides,  and  I  think  the  bail  ought  not  to  be  esonerated« 
The  arrest  wss  not  by  process  out  of  this  Court,  but  of 
another,  and  we  must  suppose  that  the  Judge  of  that. Court 
might,  by  law,  order  the  party  to  be  holden  to  baiL  The 
defendant  then  chooses,  of  his  own  act,  voluntarily  to  remove 
the  case  from  that  Court  into  this,  with  the  knowledge,  that 
if  he  does  so,  one  of  the  terms  upon  which  he  is  allowed  to 
remove  it  is,  that  ^he  shall  give  bail  in  this  Court  to  answer 
(a)  S  Bam.  Sc  Aid.  ff4, .  (i>  Antc^  vol.  1. 79. 
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for  the  debt.  At  that  ii  an  act  of  his  own,  and  which  he  i^ 
not  obliged  to  do.  I  think  we  ought  not  to  relieve  him  on 
motion.  In  the  fifat  instance,  he  treats  liie  bail  as  valid^  and 
he  ia  not  to  be  allowed  to  blow  hot  aiid  cold,  and  now  say 
that  they  are  nulL 


BAYltfr,  J.-i^I  am  of  tfie  same  opinion.  The  objectioa 
to  the  arrest  now  comeir  too  late.  It  has  lieen  decided  as  a 
genenl  principle^  that  if  a  party  puts  iiiP  and  perfects,  baili; 
he  cannot  4X»plain  of  the  arrest.  That  waa  laid  down  in 
jNbfton  v«  Danven  (a). 

HoLROTDi  J.— Concurred. 

BnaT^  J. — I  «n  of  opinion,  that  if  4le  defendant  was 
liable  to  be  arrested  in  the  Palace  C0urif  there  is  no  relMoii 
why  he  sboald  be  in  a  better  situation  by  the  removal  of 
the  cause  into  this  Court.  If  persons  of  this  deseriptioaf 
are  to  be  protected  from  arrest,  I  think  it  would  be  mncb 
better  if  they  were  to  .apply  in  the  first  instanoe  to  •  the  Lord 
jCbamberlain. 

Rule  discharged,  with  Costs. 

(a)  7T.R.S75.  •    '  ' 


Saunders  v.  Owen. 


dared  de  hem  -I-  ^E  plaintiff  having  declared  de  bene  esse,  and  demanded 
fendant* ViMd-  P'^'  ^^^  defendant  pleaded  in  abatement  within  the  four 
ed  in  abate-  days  allowed  him,  but  at  that  time  had  not  put  in  special 
had  pntin  aod  hail :  he  did  afterwards  put  in  and  perfect  special  bail,  and 
S^SlViKi  notwithstanding  this,  the  plaintiff  treated  his  plea  as  a 
Sb  S^""^*  nulfity,  aqd  signed  interlocotoiy  judgment, 
plea  as  a  noili- 
^Xf  tigaed  iDterlociitery  judgnNtit,  which  was  held  regabr. 


mic;hasumus  wat,  third  okq.  it.  tSt 

.   Rfoder  moved  to  set  aside  the  interlocutoiy  judgtnenti  M89> 

and  contended^  tha^  the  demand  of  a  plea  waived  the  bail^  ^^^^^^^ 

imd  that  the  tiq^e  w)ieD  the  bail  was  pat  in  and  perfected,  «. 

must  haveref<»reiice  to  the  day  when  it  ought  U>  have  been  v^^^# 
put  io,  bj  the  rules  and  practice  of  the  Court, 

fValford  contra,  urged,  that  the  defiendont  could  not  be 
considered  as  in  Court,  until  bul  had  been  put  in  and  per- 
fected, and  therefore  he  could  not  take  advantage  of  any 
premature  step  of  the  plaintiff,  until  be  was  himself  i^ 
Court, 

The  Court  was  of  this  opinion ;  and  held,  tfmt  the  interr 
locutory  judgment  was  regularly  signed. 

]S|ile  discharged,  with  Costs» 


Wyllib  v.  Jones.  ^•'!?» 


J.  HIS  was  a  motion  to  set^aslde  the  allowance  of  bail,  on  Whare  it  ap» 

\  suggestion  by  affidavit,  that  one  of  the  bail  was  to  receive  KSl'^id  jSiti. 

a  guinea  from  the  defendant  or  his  attorney,  for  his  trouble,  ^^^  ^^^ 
X  ^    '  ,       /.     L  •  .  .       .^  money  bad 

loss  of  time,  and  refreshment,  m  commg  up  to  justify,  as  been  given  tw 

uppeared  from  a  conversation  between  the  parties  afjter  the  f^hUtroi^e 

bail  had  justified.  "*  *^  •( 

''  time  in  coming 

np  to  jnttifjr. 

The  Court  said  it  was  a  dangerous  thing  to  allow  persons  not  •et'^aside 
becoming  bail,  to  recewe  money  under  pretence  of  being  ?"^  ^inolBd** 
remunerated  for  their  trouble  and  loss  of  time,  because,  npon  thede* 
^whether  they  passed  or  were  rejected,  the  trouble  was  the  terms  of  pro* 
if  me.    Such  a  practice  held  out  a  great  temptation  to  per-  ^^It 'of"  ^* 

meritsi  liring« 
ipg  tlic  tam  fworn  to  intoCoprt,  lad  taking  short  notice  of  trials 


■t  peijiiff  i  aihd  thctefcre,  on  acocfunt  of  the 
dvfl  e^bct  wUch  sudi  an  ekample  might  produce^  the  r%M 
cooU  be  cfiKiuwgtfd  onfy  upon  the  terms  of  prodttcmg  an 


*  Wtlub 


V. 


JoKu,  afidlint  of  merits^  brmging  tbe  mim  for  ^icb  the  bail  jus- 
tified into  Court  within  |i  week,  and  taking  notice  of  triid 
for  the  fim  Sittings  in  pest  Term,  the  costs  of  this  applies* 
lie*  fa  be  c«sts  in  the  cause. 


fVat/vrd,  for  the  plaintiff;  JdoIphuM,  for  the  defendant^ 
Itiile  disdiaiged,  on  the  terms  inentioned« 
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Wayde  v.  Lady  Cabb.  nwndmf, 

^  Jan.  fiS. 


VyASE  for  the  negligence  of  the  defendant's  servant,  in  In  cue*  for 

driving  her  carrriage  against  a  gig  of  the  plaintiff,  whereby  ing/fh"  Uw^* 

he  was  thrown  out  and  iqjured  in  hb  person.     Plea,  Not  ^^"J^J  ^J 

Guilty,  and  Issue  thereon.    At  the  trial  before  uift^o/^  C.J.  >ipt  the  crite- 

at  the  Middlesex  ad[|ounied  Sittings  after  last  Term,  the  gence.  There- 

Juiy  found  their  verdict  for  the  defendant.  fcIidiS7*wrI 

riage  was  on 
the  wEoni(  Hide 
Gurney  now  moved  for.  a  nile  to  she>v  cause  why  the  of  the  road, 

verdict  should  not  be  set  aside  and  a  new  trial  granted,  and  temptUift^o 
he  relied  upon  the  fact  proved  in  evidence^  that  at  the  time  J^  jJJJitead  of 
of  the  accident  the  defendant's  carriage  was  on  the  wrong  the  off  lide, 
side  of  the  road,  and  that  the  coachman  had  attempted  to  tained  da- 
pass  a  hackney  coach  which  interposed  between  his  mis-  j^^t^f^  was  for 
tress's  carriage  and  the  plaintiff's   gig,  on  the  near  instead  ^''^  .'^"''^^^ 
of  the  off  side,  contrary  to  the  universal  law  and   usage  of  question  of 
the  road,  %ihereby'the'  alleged  iiyury  was   sustained  by  |he  wiUiont°regard 

VOL.  II.  R 
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I%e  Court  however  said,  tkit  whatever  mq^t  be  the  law 
of  the  road,  it  was  not  to  be  considered  as  inflexible  and 
imperatiYely  gofeming  a  case  of  this  description.  In  die 
1^7  CAaa.  crowded  streets  of  a  metropolis^  where  this  accident  hap- 
pened, situations  and  circunistaiices  might  finequently  arise 
where  a  deviation  from  what  is  called  the  law  of  die  road 
would  not  only  be  justifiable  bat  absolutely  necessary.  The 
question  in  this  case  was  a  question  of  negligence.  Of  ib» 
die  Jury  were  the  best  judges,  and,  independendy  of  the 
law  of  the  road,  it  was  their  province  to  determine  whedier 
the  accident  arose  from  the  aegligeace  of  the  defendant's 
servant.  They  had  acquitted  him  of  negligence,  and  havmg 
all  the  drcamstances  of  the  case  before  theai,  had  found 
their  verdict  for  the  defendant;  and  therefore  there  was  no 
ground  for  this  application. 

Rule  refused^ 


1%Mni^  I^  BsAHscoMB  V.  Bbtboss  and  Anothen 

Casetsafoad  V^ASE  for  an  eacessive  dbtress  for  rent*  TUa,  Net 
fy^^^^  Guilty.  At  die  trial  before  JbboU,  C.  J.  at  die  MuUOeBBM 
life  dittreis  adjoutned  Sittings  after  last  Term,  it  appearing  in  evidence^. 
tiMMgh  «ba  ^ft^  before  the  distress  was  leried  die  plaintiff  made  a  tes* 
^lrad^tk»  mt  ^^^  ^^  ^^  ^^  ^°  arrear,  it  was  objected  on  the  part  of  the 
J^land^  defendant  diat  die  plaintiff  had  misconceived  her  form  of 
is  JevisAi  action,  and  that  she  oaght  to  have  brought  trespass,  inas* 
much  as  the  tender  was  in  the  nature  of  a  notice,^  and  the 
defendant,  in  taking  the  goods  after  the  tender,  was  a  tres* 
passer.  The  learned  Judge,  however,  over-ruled  the  ob* 
jection,  and  the  plaintiff  had  a  verdict,  with  liberty  to  th# 
defendant  te  move  to  enter  a  nonsuit. 

Copley,  S.  G.^  now  moved  accordingFf,  and  contended 
that  the  plaintiff  oiq[ht  to  have  declared  in  trespass,  asnd 


HnVART  TBBX,  THmD  QEO.  IV*  ^7 

not  in  case.     Supposing  the  defendant,  having  legally  en-       ISS^ 

teredy  had  taken  an  excessive  distress,  he  might  be  liable  ^^v^^ 
in  case  for  the  conse^piential  damage ;  but,  after  the  tender  «. 

of  tfie  rent,  his  entry  was  illegal^  and  therefore  he  could  be  Bstdobs. 
treated  only  as  a  trespasser. 

The  Court  however  said,  that  the  action  was  well  enough 
hid,  and  tfaat  the  fact  of  the  tender  of  rent  was  no  defence 
for  the  defendant.  The  plaintiff  was  at  liberty  to  waive 
the  trespass  if  she  thought  proper,  and  bring  case  for  the 
excessive  distress.  Whedier  the  defendant  entered  legally 
or  ill^ally  made  no  difference  in  the  case ;  it  was  sufficient 
^  sustab  the  action  diat  he  had  taken  more  goods  than 
were  necessary  to  satisfy  his  claim.  The  plaintiff  had  her 
option  to  bring  ckher  case  or  trespass. 

Holboth,  J.,  mentioned,  that  in  Pitts  v.  Gotiice  (a% 

where  die  master  of  a  ship  brought  case  for  unlawfully 

taking  his  ship,  the  Court  held,  that  t)iough  he  might  h|ive 

brpu|^t  trespass  for  the  forcible  dispossession,  yet  he  might 

^vaive  the  trespass  and  sue  the  defendant  to  recover  da^ 

xnages  for  die  loss,  of  the  benefit  which  would  have  arisen 

to  him  from  the.voyage. 

Rule  reused  (&> 

<«)  1  Sslk.  10. 

(b)  Vide  Sf  Hen.  S.  c.  4.  51  Hen.  S.  c.  4.  S  Stnu  851.  5  Lev«  48* 
1  BniT.  58t.    1  H.  Bla.  IS.    9  Eai t,  S98.  and  Palmer,  47. 
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Tkwriittf,  f^^^  Kiva  V.  Thomas  Poynbe*  die  dder. 


A  person  oc-  INDICTMENT  agabut  tfie ' defendant  for  refmng  to 
lioote  io  one  take  upon  him  and  execute  the  office  of  overseer  of  die 
SS^^  o^/a      P^^  of  ^^  P»™^  ^f  ^^*  ^^^»  Blackjriars,  in  Lotidon,  ta 

derk  only,  and  ^hich  he  had  been  lawfully  nominated  by  two  Justices  of 

paying  rent,  '       .  .     • 

rates,  and        the  pesRce.    Plea,  Not  Guilty,  and  Issue  thereon.    At  the 

sleeping °in       trial,  before  Abbott,  G.  J.  at  Ate  London  adjonmed  Sittings, 
U  a^i^L^ki  "f*^""  *"^  '^^™»  **  appeared  in  eridence  that  Ac  defendant 
Aoase^^,       occupied  a  dwelling-house,  yard,  buildings,  and  premises  in 
serve  the  office  Earl  Street,  in  the  parish  of  St.  Ann,  Blackfriefrs,  to  which 
tbe^piM)r1n\he  ^  ^^  '^^^  partner  in  trade,  as  lime  merchants,  were  rated 
fintmentioncd  to  the  relief  of  the  poor,  and  were  liable  to  all  other  taxes 
levied  on  housekeepers.    The  only  person  who  slept  upon 
the  premises  was  the  maniaging  clerk  dr  'agent  conducting 
the  business  •  of  the  firm,  and  he  resided  in  the  dwellmg- 
house  attached  ta  the  premises^    Tlie  defendant  and  his 
partner  resided  entirely  in  the  country,  distant  from  the 
parish  in  question,  and  resorted  to  the  establishment  in 
'Earl  Street   for  the  purposes  of  business  only.    It  was 
proved,  that  the  defendant  had  exercised  the  privilege  ef  a 
householder  by  voting  at  the  election  of  the  rector,  who, 
by  custom,  is  chosen  by  the  inhabitant  householders  of  the 
parish  iff  question.    Under  these  circumstances  the  question 
was,  whether  the  defendant  was  a  substantial  householder 
within  the  meaning  of  the  statute  45  Eliz.  c.  2,  and  die 
several  other  statutes  relating  to  the  appointment  of  over* 
seers  of  the  poor.    The  learned  Judge  reserved  the  ques- 
tion, and  a  verdict  of  Guilty  was  recorded,  subject  to  the 
opinion  of  the  Court  as  to  the  defendant's  liability  to  serve 
the  office. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  of  guilty  should  not  be  set  ande,  and  a  new  trial 
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granted.    In  order  to  cfl(flt  upon  the  defendant  the  liability        ia23. 
tff  aerving  the  office  of  overseer,  it  must  be  distincdy  shewn      ^^^^/'^ 
that  he  is  a  substantial- householder,  domieiled  in  the  house  *^^ 

in  respect  of  which  he  has  been,  appointed  to  serve.  If  PoiaBia, 
Ihese  qualiBcations  be  necessary  to  satisfy  the  definition  of 
a  substantial  householder,  it  is  quite  clear  that  this  defend- 
ant is  not  liable,  the  fact  being  that  he.  resorted  to  the  lime 
iwharf  and  premises  connected  with  it,  merely  for  the  pur* 
pose9  of  his  trade,  and  never  slept  upon  the  premises,  in  his 
life.  •  After  the  case  of  Rex  v.  Hall  (a),  decided  last  Term; 
4here^  is  certainly  some  difficulty  in  establishing  die  proposi* 
tion  now  contended  for,  because,  if  the  Court  should  be  of 
opinion  that  a  non-resident  householder,  who  e^joya  the 
-privileges  resulting  from  that  .character,  must  also  bear  the 
burthens  attached  to  it,  this  case  must  be  governed  by  that 
decision.  But  the  inconvenience  which  such  a  decision 
would  produce  muat  be  so  obvious,  that  the:  Court  will 
jianse  before  they  pronounce  that  this  case  must  be  governed 
4iy  K^  V.  Hall.  In  that  case  the  question  was,  whether  a 
faousdiolder  paying  rent,~  rates,  and- taxes,  and  resident  only 
by  his  partners  or  servants,  might  give.hia  vote  at  .the  elec- 
tion of.  the  registrar  and.  clerk  of  a  Court  of  Requests.  The 
Court,  referring  in  that  case  to  the  policy  of  the  court  of 
Requests'  Act,  certainly  held,  that  a  householder,  under 
iiuch  circumstances,  was  privileged  to  vote  for  such  an  office. 
But  here  a  very  different  principle  must  govern  their  de- 
cision^  They  must  look  to  the  nature  and  character  of  the 
^office  of  an  overseer  of  the  poor.  Looking  through  the 
ivhole  qf  the  poor  laws,  residence  seems  to  be  considered 
AS  an  essential  requisite  to.qualify  persons  to  fill  Aat  office, 
«nd  for  this  reason,  that  they  may  be  acquainted  vrith  the 
afiaira  of  the  parish,  and  conversant  with  ita  interests.  The 
legislature  never  could  intend  that  this  burtbensome  office 
ahonU  he  imposed  upon  .a  man  who  happened  to  be  the 
lenant  of  a  house  in  a  parish,  but  personally  resident  in  a 
(«)  Aotc,  p.  UU 
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1883.  different  piirbh.  If  mere  tenancy  was  the  criterion,  ihia 
flefendant  might  be  called  upon  to  serve  die  office  in  «?^ 
pariA  in  which  he  happened  to  be  the  holder  of  premised; 
Pof  MDxti.  and  this  absurdity  would  follow,  that  he  might  be  appointed 
to  the  same  office  in  two  parishes  during  the  same  year. 
The  case  against  the  defendant  cannot  be  carried  fard^r  Iiy 
the  late  statute  59  Geo.  3.  c.  1^.  s.  6,  because  the  focts  do 
not  bring  it  within  the  operation  of  that  clause.  By  that 
statute  it  is  enacted,  that  "  a  person  who  shall  be  assessed 
to  the  relief  of  the  poor  of  any  parish,  and  shall  be  a  re- 
sident within  two  miles  from  the  church  or  chapel  of  such 
parish,  may  be  appointed  to  be  an  overseer  of  the  poor 
thereof,  although  such  person  so  to  be  appointed  shall  not 
be  an  householder  within  the  parish  of  which  he  shall  be  so 
appomted  an  overseer  of  the  poor.''  The  oigect  of  that 
statute  clearly  was  no  more  than  to  impose  the  liability  upon 
persons  assessed  to  the  relief  of  the  poor,  though  not 
householders,  provided  they  dwelt,  even  as  lodgers,  within 
two  miles  of  the  church  or  chapel.  The  defendant  cer- 
tainly does  not  fall  within  die  scope  of  that  statute,  becanse 
his  personal  residence  is  more  than  two  miles  from  dif 
church  of  Si.  Ann,  Biackfriart.  The  duty  which  an  over- 
seer is  called  upon  to  discharge  is  of  a  personal  nature,  an4 
cannot  be  performed  by  deputy,  and  therefore  necessarily 
imports  personal  residence.  The  only  question  then  b, 
whether  the  defendant,  who  is  alleged  in  the  indictment  Iq 
be  an  househdder  and  residing  within  the  parish  of  S/.^n, 
is,  under  the  circumstances  of  the  case,  to  be  deemed  oo  to 
be,  within  the  purview  and  true  intent  and  meaning  of  die 
statutes  relating  to  the  appointment  of  overseers,  llie 
word  "  householder"  does  not  appear  by  any  of  the  ad- 
judged cases  on  this  subject  to  have  been  judicially  defined, 
but  both  ex  vi  termini,  and  by  its  common  acceptation,  it 
clearly  signifies  a  **  house-dweller,  housekeeper,  or  person 
inhabiting  a  house  as  his  regukr  domicile.''  Dr.  Jokmon 
fiefines  it  to  \)e  *'  a  master  of  a  family.''    Bayky  interpre|s 
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it  ^'  master  of  a  lioiiae  or  fmmily."    The  defenduit  certaiBl^       16S3. 
does  nol  aiwwer  tbis  descriptioii.    iks  fiur  then  as  etymology 
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goes,  the  defendant  is  not  a  substantial  bonseholder,  and  _  » 
therefore  the  Court  must  look  to  the  reason  of  the  things 
in  order  to  decide  the  question  of  bis  liability  to  serv^ 
the  -offioe  sought  to  be  imposed  upon  him  by  this  pro* 
aecution^  As  far  as  the  authorities  go,  they  seem  to  coii- 
4nder  residence  as  an  essaitial  qualification.  For  instance^ 
it  is.  said  in  GibumU  Codes,  upon  the  subject  of  die  offioe 
of  churchwarden^  **  that  no  person  living  out  of  the  parish^ 
although  he  occupies  lands  isridiia  the  parish,  may  be 
chosen  churchwarden  (who  by  the  43  Elit.  c.  2.  is  declared 
to  be  an  orerseer),  because  be  cannot  take  notice  of  ab- 
eeuces  from  diurch^  nor  disorders  in  it  fyr  the  due  present- 
ment of  them."  In  the  case  of  Rix  ei  Reg.  v.  Moore  (fl), 
the  defendant,  who  was  a  eitiaen  of  London^  hating  a 
tcountry  house  at  Hormey,  where  he  usudly  dwelt  in  the 
summer  season,  was  chosen  overseer  of  the  parish  of  Hort^- 
sey,  and  being  discharged  on  appeal  to  the  Quarter  Sesrions^ 
^  order  for  such  discharge,  and  for  choosing  another  in 
lits  stead;  was  removed  by  certiorari  into  this  Court,  when 
the  Court  confirmed  the  order,  and  added,  that  they  dis- 
countenanced a  parish  choosing  a  man  to  be  overseer,  wh6 
was  resident  there  only  part  ef  die  summer,  and  who  was 
actufdly  an  inhabitant  of  a  parish  in  London  (&)•  From  this 
it  should  seem  that  personal  residence  is  necessary  to  con- 
stitute a  man  a  householder  within  the  meaning  of  the 
etatute.  Another  test  of  this  d^nition  may  be  resorted  to 
in  considering  whose  dweUing-house  this  could  be  laid  to  be 
in  cases  of  felony.  Jt  seems  to  be  quite  clear,  that  it  could 
not  be  describjsd  as  the  dwellmg-^iouse  of  the  defendant, 
but  must  be  laid  to  be  that  of  the  clerk,  who  slept  m  it« 
For  this,  Rex  v^  Rogers  (c),  Trac^y.  Talbot  (d),  General 

(m)  Carth.  161.  (e)  1  Leach.  Cro.  Cs».  #9.    8.  6. 

ik)  Vide  Com.  Pig.  Vol.  iv.  tit      S  Eaat,  506. 
Justice  of  Peace,  B.  64.  Ham-         (ji)  i  Smlk.  5dS. 
mond's  edit,  where  this  authority 
is  rocosnised  a9  law. 
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1823i  GameTs  CMe  (a),  CandlFscBBeib),  TwnMi^sctM^(c\Trap^ 
shames  case  (d)f  are  authorities.  The  case  of  Rex  ▼.  ilfar- 
gettsand  o^Aen  (e),  is  precisely,  in  point  upon  this  part  of 
PoTMPBtf;  the  case,  for  there. the  Court  were  clearlj  of  opinion  that 
if  a  burglary  be  committed  in  the  warehouse  of  a  trading 
company,  in  the  house  belonging  to. whom  an  agent  of  the 
company  resides  with  his  family*  for  the  purpose  of  con- 
ducting the  business,  it  maybe  laid  to  be  the  dwelling- 
house  of  the  agent,  although  the  rent  is. paid,  and  the  lease 
is  held  by  the  company;  and  they  said,  it  would  be  doing  an 
equal  violence  to  language  and  to  common  sense  to.consider 
it  as  thdr  dwelling-house,  especially  as  it  was  evident  that 
their  only  object  in  holding  it  was,  \o  furnish  a  residence  for 
their  agent,  and  ware-rooms  f<Mr  their  commodities ;.  that  the 
punishment  of  buif;lary  was  intended  to  protect  the  actual 
occupant  from  the  terror  of.  disturbance  during  the  hours  of 
darkless  and  repose,  but  that  it  would.be  absurd  to  suppose 
that  that  terror,  which  is  the  essence  of  the  crime,  could, 
from  the  breaking  and  entering  in  that  case,  .have  produced 
an^  effect  at  Witnej/,\n  Oxfordshire,  where,  the  company  .re- 
sided (/)•  These  authorities  therefore  go  to  sheyir,  that  in 
the  c^se  of  an  indictment  for  burglary,  the  defendant's  clerk 
would  be  considered  as  the  houseliplder,  ,and  consequently 
that  the  law  contemplates  an  actual  and  not  a  constructive 

(o)  Ccrwp.  4.  (rf)  O.  B.  Aujrntt,  1786. 

(6)  O.  B.  Febmary,  frst.  (e)  t  Leach.  Cro.  Cat.  980. 

(c)  O.  B.  February,  1784. 

(/)  In  that  case  reference  it  had  to  the  case  of  R^  ▼.  Siaek  and  fid- 
ward9f  at  CartUU  Shmuner  Awiaet,  1809,  and  alio  to  the  note  of  a  case 
pf  borf lary  iu  Haberda$her'M  UoU,  LnuUm,  inhabited  by  Mr.  Ifaa^,  deflt 
to  the  Hhberdasher's  Company^  in  which  latter  case  the  Coart  held  it  to 
be  Mr.  KMMpp*%  haiue.  These  decisions  were  recognised  at  Hertford 
Sammer  Assizes,  l8t«,  in  Rex  ▼.  Joiepk  Gt|EM,  who  was  ledictBd  for  a 
burglary  in  a  house  on  the  Start  Navigation,  at  ChetkmU,  the  property  of 
tlietrasiees  of  such  navigatisn,  occupied  by  the '  proserntdr,  as  their 
slnicegate-keepcr.  It  was  objected  for  Uie  priaoner,  that  the  house 
Goald  not  be  laid  as  tlie  dwelling-house  of  the  prosecutor,  he  being 
ffieiely  the  serTaat  of  the  trustees,  and  liable  to  be  turned  out  at  a  mo- 
meat's  notice;  but  Pvkf  J.,OTer-ruled  the  dbjection,  on  the  authority 
9f  the  cases  ab^rc  mentioaedy  and  the  prisoner  was  cooTiotcd.    MS, 
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posiciMcm  aifd  residence.  This  case  is  not  to  be  considered  1823. 
with  reference  to  the  custom  of  London,  but  the  Cotirt  are 
to  decide  whether  the  defendant  is  a  householder  within  the 
meaning'  of 'the 'act  of  Parliament.  They  must  Construe 
this  with  a  view  to  the  intention  of  the  Legislature  at  the 
time  the  statute  was  passed,  and  cannot  put  a  forced 
construction  upon  this  question,  which  a  change  of  times 
and  circumstances  in  the  occupation  of  houses  in  London 
by  trading  companies,  might  bduce.  If  this  defendant  is 
not  a  substantial  householder  within  the  meaning  of  the 
BtMtMike  of.  Elizabeth,  mod  the  subsequent  statutes,  he  is 
dearly  not  liable  under  this  indictment  (a). 


Abbott,  C.J. — ^The  question  raised  in  this  case  waa 
brought^ under  our  deliberate'  consideration*  in  the  case  of 
•Rex  ▼.  Hidl,  and  L  may  venture  to  say,  that  vi^lieu'we -con* 
ferred  together  upon  (hat  occasion,  we  were  not  insensible 
•to  Uie  distinction  attempted  to  be  drawn  between^the  pri« 
valeges  and  bordiens  attached  to  the  character  of  house- 
holder. '  We  thought  that  such  a  distinction  could  not  be 
established ;  for  we  were  clearly  of  opinion,  that  as  the  parties 
interested  wek-e  liable  to  the  burthens  entailed  upon  them  in 
respect  of  their  occupation  as  householders,  they  had  also  a 
right  to  enjoy  the  privileges  which  such  an  occupation  con- 
ferred upon  them.  That  principle  applies  to  the  defendant 
in  this  case.  This  defendant,  though  he  did  not  reside  in 
the  parish  of  St.  Ann,  yet,  as  a  householder,  he  enjoyed  the 
privilege  of  voting  for  the  rector  of  that  parish,  who  is,  by 
custom,  chosen  by  the  inbaliitakit  householders.  Therefore, 
as  he  enjoys  the  privileges,  I  am  of  opinion  that  he  is  liable 
to.tbe  burthens  of  a  householder,  and  consequently  is  bound 
to  serve  this  oflSce. .  My  mind  is  so  well  satisfied  upon  the 

(«)  Vide  14  Elis.  c.  5.  18  Elis.  c.  5.  S9  Elii.  c.  3.  4$  Elii.  c.  t. 
54  Geo.  t.  c.  91.  aod  69  Geo.  t.  c.  It.  The  Qumu  r.  SnrU,  1  Bott.  3. 4. 
Bex  w.  WeohUfi^  in  Herrfordihire,  t  Stra.  1S61.  1  Nol.  P.  h.  49.  See 
also  the  cases  decided  upon  this  subject  in  the  Ecclesiastical  Coarti, 
coUectcd  IB  1  Haggard's  Consistory  Re|)orts,  368,  et  seq. 


404  eA9S0  IN  TUB  KINO'f  9]INOHj 

lata,      point  ihst  I  dunk  them  is  no  neeanitf  for  Cnrtker 


r«T»n»  Baylbt,  J.-«-I ani<tf  the lame opnoo.  No  objectkni 
can  aiiie  from  die  ckcumstanoe  of  die  defmdant  beingnn 
inhabitant  houseboUer  in  a^iother  pariah^  and  certavily  na 
prejudice  can  he  auatained  by  him  in  diat  respect  firom  hia 
liability  to  serve  the  office  there ;  becauaej  siq;qpoae  he  shonU 
happien  to  be  appointed  to  due  office  in  the  two  ] 
during  the  same  year  (winch  is  not  veiy  likely),  he 
8f»peal  against  the  order,  and  he  would  then  be.pnt  to  J 
election  in  which  /paiisk  he  would  serve.  He.  rnwnt 
in  both  at  once,  but  he  may  serve  in  each  successively. 
The  qaesti<m  here  is,  who  is  the  tenant  of  die  honae.  Thn 
defiondant  clearly  is  die  tenant,  and  therefare  he  la  a 
bolder,  and  answers  the  description  of  a  snftitaillMrf 
bolder.  If  gendemen  of  fortune  and  wealth,  and  who  can 
nfiond  to  reside  at  a  country  house,  and  at  die  same  time 
nccupy  a  warehouse  in  London  merely  by  a  dark  or  aervaBl^ 
are  to  be  tempted  firom  parish  offices,  a  gieat 
will  be  imposed  upon  the  unfortunate  few  who 
keep  their  countiy  houses,  bat  are  obliged  to 
habitants  of  the  city.  A  veiy  large  number  of  hooass  in 
Ifais  great  metropolis  are  merely  occupied  by  ckika  or 
«ervantS|  but  diat  is  no  reason  why  their  owners  should  not 
be  called  upon  to  disdnuge  those  duties  which  Idl  npoo 
ioiher  hous^holdeni^  , 

Hoi^Boyn,  J.  m4  BgiT^  J.  cowwred^ 

BttU  refused* 


1833. 


Rex  «.  The  Inhabitants  of  Cotesbatcb*  IWajr, 


X  HESE  defendants  were  indicted  at  the  last  Assies  for  This  Cow* 

md  cmuBAf  of  Laeeiier,  at  the  instance  of  another  parish,  tain  ao  appii- 

far  not  y«paiiing  a  road  in  the  parish  of  Coiabaich,  in  that  [j^J''^^;  ^ 

connty.  The  defendants  withdrew  (heir  plea  of  Not  Guiky)  award,  foandr- 

.  ed  apon  an  ia^- 

and  pleaded  Guilty,  subject  to  the  award   of  arbitrators  dictment  at 

indiffemntly  chosen  upon  die  question  of  their  liabilitjr  to  for  Don?e^tr- 

fopair;  and  the  arbitrator  haidog  decided  that  they  wene  ^Q^'^^f' 

lUbiiQ,  and  nyade  thdr  amurd  to  diat  effect^  Qbest&on  in 

dispute  ba  of 


G.  Marriott  now  moved  for  a  rule  to  shew  cause  why 
ibe  award  should  not  be  set  aside  for  certadn  objeotioiiaap- 
OB  the  face  of  it ;  and  contended^  that  though  this 
form  a  qnoiinal  proceeding  against  the  defendants, 
still  it  was  in  anbstanoe  a  xivil  sut,  intended  only  to  esta- 
blish a  civil  right.  The  object  of  the  motion  was  not  to 
MIect  the  fom  of  the  indictment,  but  merely  to  briiq; 
qnder  the  consideration  of  the  Court  the  awayd  of  the 
arbitrators;  but 

The  Court  said,  they  had  no  authority  over  the  order  of 
a  Court  of  Oyer  and  terminer  and  general  gaol  delivery. 
This  was  a  proceeding  in  form  criminal,  and  the  case  had 
been  dealt  with  at  th^  Assizes  in  a  manner  which  seemed 
best  adapted  to  meet  the  justice  of  thp  aise,  wd  this  Court 
had  90  power  to  i^etfere  with  the  older  of  ^e  Jadge  at 
fioM  Assizes.  If  the  defendants  wpre  aggrieved  by  any  thing 
done  by  th^  arbitrators,  ^eir  appjicatiop  for  redress  must 
]be  made  in  the  Court  bfslow*  Supposing  this  to  be  a 
^natter  of  civil  riyht,  still  it  mu3t  come  before  the  Court  in 
a  shape  in  which  they  had  authority  to  interfere.  Unless 
|die  case  was  withm  9  &  10  W*  S.  p.  15,  the  Court  had  no 
jurisdiction  over  the  aware}. 

Rule  refused.      I 


acivU  aatnva. 
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1828. 


jjj^»  PORTBB  C.  PlTTMAK. 


Defendant  was  .  X  HE  defendaBl  VM  bolden  to  btil  for  17/.«  and  ptid  5l. 
iieidtobaiifor  into  Cooxt,  wbkh  the  plaintiff  took  oat,  and  thereupon 

5I'"ta"co'S  't-y^d •" fi»rt»»« proceedings;  and 

which  plaintiff 

took  oat  and  '      ,    ' 

•tayed  pro-  Otbome  now  moved,  upon  the  statute  43  Geo.  3.  c  46. 

Heidl'tEat'de-  ••  3*  for  a  rule  on  the  plaintiff  to  shew  cause  why  die  d^ 

^1l?titi!^to  f^i^^^^  should  not  have  hii*co8ts  taied  under  the  circun^ 

fOBU  nnder      glances  Stated ;  but 

c.  46.  ••  a» 

•  Thg  Court,  acting  upon  the  authority  of  Runerojf  ▼. 
.jtkfion  (a\  and  BtUler  v.  Bmmn  (&),  held,  that  this  was  not 
a  case  within  the  statute,  this  not  being  money  recovend 
within  the  meaning  of  the  act  of  Parliunent 

Role  iefaaed(0- 

• 

(c)  IS  Bast»  90.  (b)  t  Bfod.  St  Bing.  66. 

(0  Vide  LaiiUw  ▼.  C^iMmu,  9  New  Rep.  76.  HnUock  on  CosU,  t^ 
edit.lSS.  1  Smith.  R^p*  418.  fid.  667;  and  CmmcIc  ▼.  Grffwy, 
«Q  Ewt,  595. 


Jm^  S5. 


Pbikcb  if.  Clabb. 

J.  ships  goods  xl.S8UMPSFr  for  money  had  and  received  by  defendane 
I^Us^ttertf  ^  I^aintifs  use.  Plea,  non  assumpsit  and  issue  Aereon. 
instnictions  to  At  the  trial  befiore  Jbboiis  C.  J.  at  the  L(mAm  wdAownmA 

his  agent  B.,     ^,    .      .    ^       ,       _,  .  ... 

directs  him  to  SittiDgs  after  last  Term,  it  appeared  in  evidence^  that  m  the 
invest  tlie  pro- 
ceeds in  certain  specified  articles  of  merchandiiey  er  in  MUm  el  thg  tseektmg^  ^  A«  liif , 
and  remit  them  to  Etiglnt^  J9.,  instead  of  oomplvinf  witii  his  orden*  invests  the  pQ»- 
eeeds  in  a  commodity  not  specified  in  his  letter  of  instmctions*  and  transmits  a  bill  of 
ladiaa  for  the  same,  ^irtHci^VfeB|bWil.  on  the  t9lii  Jiiy,  who  notifies  to  an  aeBBl  of  iK..  on 
the  7th  ilffMily  his  dissent  from  what  has  been  done,  the  goods  hairing  in  the  mean  time 
been  lost  at  sea  :«Held,  that  the  laches  of  il.  in  delaying  his  notice  of  abandoamcnt  so 
longi  difcharged  ^.'s  liability. 


Prwci 
Clabk, 
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month  of  Jfoy,  1821,.  the  pbintifl;  a  fl<^  aeUer  m  I/mdan,       1929. 
having'  detennihed  to  make  a  shipment  of  a  quaotity  of 
cloth  to  Calcutta^  employed  the  defendant  and  his  parser,  «. 

uuned  Coffin^  since  deceased,  for  the  purpose  of  selling  the 
propertj  for  his  account.  The  defendant  was  master  of  the 
ship  Jjax^  on  board  of  which  die  goods  were  shipped.  In 
the  plamtiflTs  letter  of  instructions,  he  informed  the  defend- 
ant and  his  partner  of  the  shipment,  and  desired  that  the 
goods  should  be  disposed  of  as  opportunity  offered,  at  any 
place  which  they  might  think  best  calculated  to  promote  his 
mterests,  and  further  desired  the  returns  to  be  made  for  the 
proceeds  of  the  shipment,  in  indigo,  if  it  could  be  bought 
at  a'  moderate  price ;  or  silk,  if  from  ten  to  tweWe  diiUinga 
per  pound,  good  and  clear;  or  tliose  articles  marked  with  a 
cross,  in  the  price  current  accompanying  the  letter,  or  t&ose 
marked  with  two  crosses,  which  were  most  desirable,  if  to 
be  procured  at  a  low  price ;  concluding  as  follows  : — *^  If 
neither  of  the  before-mentioned  articles  ate  to  be  bought 
with  a  good  prospect  of  a  profit,  you  w9l  then  kuy-bUh  at 
the  exchange  of  the  day"  The  Jjax  arrived  at  Calcutta 
in  safety  with  her  cargo.  On  the  17th  January^  the  defend- 
ant and  his  partner  wrote  die  plaintiff  to  die  following 
effect:— 

"  We  beg  to  inclose  a  bill  of  lading  for  250  bags  of 
Benares  sugar,  we  have  shipped  on  board  the  /Isnne,  on  your 
account,  value  sicca  rupees,  for  your  guidance. 

We  have  been  induced  to  make  diia  shipment  in  consequence 
of  the  very  low  state  of  the  exchange,  as  we  could  not  get 
any  thing  better  than  It.  IW.  per  rupee,  and  we  aineeseiy 
hope  tfiisangar  will  make  a  better  remittance  than  that  rata. 
Your  ahipment  of  doth  we  got  fid  of  with  very  great  diffi- 
culty/at'  prime  cost  less  the  charges  of  freight,  and  inan- 
rancis,  which  are  never  allowed.  The  several  articles  referred 
to  in  your  letter  of  instructions,  were  not  to  be  obtained  at' 
prioea  within  24  per  cent  of  «y  thing  like  the  price  cu^ 
prices.-  '         '  , 

'' We  remain,  ace.*" 


1823.  TfakletterPiinhad'the  pbintiff  on  the  agtb  of  M^y,  I8M,r 

^«^^/^^     Imt  bs  took  no  notice  of  it  iintil  the  7th  of  Augmi,  whem  bm 

pRWCiT      Mat  ft  Mti^  bj  Ut  attorney,  to  a  Mr.  Leig^  supj^oaed  ti» 

Cuiuc;      betfaeagent  in  Xoaibii' of  the  dafeodint  aftd  Hm  partaor, 

to  the  folkmiag  effect  :~ 

'  ><'  Oothe  put  of  Mr.  John  Prhwe,  I  beg  leave  to  iofoim 
yoa,  as  the  agent  of  Messrs^  Clark  and  O^n,  diat  ae  tbef 
mfere  mot  antkorieed  hy  him  to  invest  the  property  comautted 
to  their  care  in  the  poschase  of  sager,  he  will  not  accept  it, 
hot  hold  them  liable  for  the  aaKMmt  produced  by  the  sale  of 
hb  goods.  YoU  will  thetefore,  if  yoa  think  proper,  eilhef 
hmae the  ai^garin  qoestooo, in  the bsbms  of  Messrs;  Ckrk 
attd  CUifinp  or  for  llie  benefit  of  the  person  n^  may  ba 
nltiflwte^  mrtitled  thereto.'' 

•  In  reply  to  this  fetter,  Mr.  Leigh  statsd,  that  he  knew 
■ething  of  the  traasactsoa  in  qnestioB,  and  being  only  private 
agent  of  Messm.  Clark  ami  Cafi$h  he  decUned  miy  iatwp* 
the  asatter.  On  die  14th^  Juae,  in  the  ssom 
r,  <he  ship  jPomeam  lest  at  the  Cope  of  Good  Hope, 
the  defendant's  pwtner  was  drowned.  Under  these 
the  question  was,  whether  die  defendant  wai 
lisUe  lot  the  amount  of  the  proceeds  of  the  origimd  ship* 
ment. 

On  the  part  of  ths  plaintiff  it  wm  contended  that  tko 
i  had  departed  from  his  letter  of  iaslmctions^  ia 
a  comasodiiy  not  mentioned  m  those  instmcttfone^ 
and  ^»t  he  was  bound  to  send  rither  the  imrestmeat  ibelK 
tioned  in  Ihote  ipstsuctioM^  or  at  all  etentH^  biUs  of  m^ 
changeaooanfing  to  the  enehnge  of  dw  dsgr.  This  be  had 
not  done,  and  dierefere>  die  plaintiff  was  entitled  td  a^m^ 
diet.  Oa  die  other  hand  it  was  insisted,  Aat  the  hchesof 
fte  plaintiff  in  waitmg  froili  die  «gA  of  May,  wfaedi  theUtt 
of  haling  of  die  sugar  had  araived,  nntU  the  7th  cf  Jtuptt^ 
Infamhegaseanynotioeor  ahandolnnglheMgar,  absohwl 
die  defendant  from  all  liability.    The  learned  Judge  war  af 


CliABK. 


stLABT  'Mmm,  rmsD  obo.  xr.  999: 

0|iniMi  Oat  Ae  pfanntiff  Mm  not  beond  to  accept  Ibe       193& 

MMW,  and  that  when  be  reeeifad  the  bill  of  ladiiw,  k  mm      ^T"^ 

Friucs 
OMApeleBt  to  bim  to  hme  rtfeetad  it^  but  dist  his  diasent       ^  «, 

ought  to  btn^  betDr  notified  within  a  reasooable  time  after 

he  was  iofcmed  that  hit  letter  of  iastnictieiw  to  the  defendU 

aot  had  not  been  complied  widk.    It  wasfof  the  Jaty  how* 

ever  to   detemune  whether  the  plaintiff  had  pveo  such 

reasonable  notice,  and  had  been  sufficiently  prompt  in  the 

repwfiarion  of  the  iaveainent  in  aagv*    The  Jurjr  foaiid 

IheirTerdictiQrdiai 


Sc(a^i  now  moved  for  a  rule  to  shew  canaa  wi^  tho 
nenliot  should  not  be  set  aside,  and  a  new  trial  grantad. 
He  contended,  in  the  first  place,  that  the  reasonablenesa  of 
the  aolBce  in  diis  case,  was  a  question  of  law^  and  not  a* 
qnestien  of  fact;  and  in  the  second,  that  Mr.  Leigh  was 
not  anch  an  agent  of  the  defendant  as  reqmred  that  he  shonM 
have  leeeivcd  netioe,  »d  conse^enlly  the  defendant  being 
aliioad,  there  was  no  person  in  this  country  acting  onMnif 
of  the  defendant  to  whom  notke  eould  be  given. 

4 

•  AnnoTT^  C.  J. — ^I  have  no  doubt,  that  when  the  phdmiff 
received  the  letter  finm  the  defendant  and  his  partner,  hi>- 
closing  the  bill  of  lading  of  the  sugar  in  question,  he  was 
not  bound  to  aeeept  it,  being  a  purchase  contrary  to  the 
letter  of  his  iaslnictions ;  but  at  the  same  time  I  aw  of 
opinion,  that  he  ought  to  have  notified  his  dissent  from  what 
had  besn  done  on  his  behalf ,  within  a  reasonable  tkne  after 
Ae^  bill  of  lading  had  arrived,  if  there  was  any  person  in 
this'country,  actbg  for  the  defendant,  to  whom  such  a*  no* 
lifioation  could  be  given.  It  was  clearly  proved  diat 
Jb.Lagh,  was  a  person  of  that  description,  he  being  die  pri* 
t«to  agent  of  the  defendMik  On  die  fidth  of  Mtiy,  die  bill 
of  faidmg  anives,  but  no  nottee-of  Assent  is  |^en  until  die 
aionth  A^tJ^uU  foUowiog.  Hie  Juiywere  of  opinion, 
that4hiswas  an  unreasonable dday,  and  I  have  no  reason  to 
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less,       fin<l  fiiolt  with  their  ver&t.    I  tfiink  the  phuntiff  ought  lo 

v^N/^^      hafe  given  innniediate  notice  of  his  diasent,  there  bMg  m 

PsiRca       perK>n  in  this  country  to  whom  such  a  notice  could  b« 

CtAftK.       given.    If  an  agent  does  not  .conform  to  the  instractums  of 

his  prindpali  and  the  principal,  with  a  consciousness  that  his 

instructions  have  been  disobeyed,  neglects  to  secure  himtfejf, 

I  think  he  miist  be  bound  by  his  own  laches 

:  BA.TLEY,  J. — An  agents  though  he  does  not  act  codform-^ 
ably  to  the  strict  letter  of  his  instructions,  may,  under  certain, 
ciicumstances,  be  acting  according  to  what  he  conceivea  to 
be,  ffMT  the  bene&t  of  his  principal.  This  observation  is 
peculiarly  applicable  to  the  case  of  an  agent  vriio  is  called 
upon  to  act  in  a  xlistant  couiitryi  having  no  facility  of  com- 
munication  ^ith  his  principal.  He  is  on  the  spot  and  acts 
under  circujnstances  of  which  the  principal  can  fomt  no 
adequate  judgment.  If  an  agent  deviates  from  his  instsac- 
tions,  the  principal  has  a  right,  as  soon  as  he  knows  of  ahe 
deviation,  to  repudiate  what  has  been  done,  but  if  be  does 
not  mean  tp  accede  to  what  has  been  done,  he  is  hound  im- 
mediately to  take  steps  to  notify  his  dissent.  He  has-  no 
right. to  wait  for  the  fluctuations  of  tlie  maricet,  in  order  to 
see  whether  the  investment  is  likely  ultimately  to  turn  out 
beneficially  for  him.  I  think  he  has  no  right  to  pause  an 
unreasonable  length  of  time,  before;  he  gives  notice,  pro- 
vided there  is  any  person  to  whom  he  can  signify  his  dissent. 
In  this  case,  die  mtelligence  arrived  on  the  dQth  of  Jt&y, 
informing  the  plaintiff,  that  his  orden  had  been  di^obey^^ 
and  that  the  proceeds  of  the  outfit  had  been  laid;  out  in 
sugar,  Hi  hicb  might  turn  out  a  beneficial  shipment.  .Un- 
doubtedly he  had  then  a  right  to  repudifite  what  had  been 
done,  and  hold  the  defendant  liable  for  the  neglect  of  .his 
duty.  Take  it,  that  he  did  not  know,  whether  there  was  or 
was  not.  an  agent  of  the^  defendant  in  this  country,  still  he 
might  b^iye  nuide  some, enquiries,  upon,  the  subject  before, 
the  month,  of  yfifjgftii/  following.    In  that  month,  he  sends  a 
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notice  to  Mr.  LdgK  baWng  discovered  that  there  is  some  1B23. 
coQiiexioii  subsisting  between  him  and  the  defendant.  I^  p  • 
was  competent  to  him  to  have  applied  to  that  person  much  v* 

sooner.  I  think,  therefore,  that  the  plaintiflfs'  neglect  to 
make  any  application  for  the  purpose  of  discovering  who 
the  defendant's  agent  was,  from  the  29th  of  May^  to  the 
7th  of  Augusi,  was  good  evidence  to  go  to  the  Jury,  to 
induce  them  to  come  to  the  conclusion  which  they  have 
formed,  and  that  consequently  there  is  no  ground  for  dis- 
turbing the  verdict. 

HoLROY]>,  J.  and  Bbst,  J.  concurred* 

Rule  refused. 
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J.  B.  Cathebwood  and  another.  Administrators,  &c.       Saiurda^, 
V.  Chabamd. 


Assumpsit  by  die  plaintiffs  as  administrators  de  bonis  A.  dies  intes. 

non,  of  Joseph  Catherwood,  deceased,  (with  profert  of  the  wife/takes  out 

letters  of  administration)  upon  two  bills  of  excbaqge  for  J^"' d?(L™*b2^ 

76/.  7*.  each,  drawn  by  Joseph  Catherwood  the  younger,  ^^^^^*  ^®^\* 

upon  and  accepted  by  the  defendant,  and  indorsed  by  the  nistered.    c. 

drawer,  to  one  Sarah  Catherwood,  deceased,  administratrix  minittnitioD  de 

of  the  intestate,  and  by  her  left  unadminbtered.    Plea,  J;°°]*^"^2j  a"c^ 

1st.  Non-assumpsit.  2d.  That  it  was  agreed  by  and  between  ceptor  of  a 

plaintiffs,  as  such  administrators,  and  certain  other  persons  change  indors- 

respectively,  cr^itors  of  defendant,  of  the  one  part,  and  de-  ^*inigtr!5fix*?n 

fendant  of  the  other  part,  that  certain  credits  and  effects  of  payment  of  a 
.       ,  .       1  .  ..  ,  .  debtduetothe 

the  latter  should  be  assigned  over  by  him  to  two  of  his  ere-  inteittate  :^ 

ditors,  upon  trust,  to  pay  and  divide  the  same  amongst  all  ^^^i  was  weU 

his  creditors,  and  in  case  the  money  to  be  realized  therefrom  JSJJJf^iJ^tor' 

should  not  be  sufficient  to  pay  the  full  amount  of  his  debts,  de  bonis  non. 

^  "^  To  such  ac« 

tion  defendant  pleaded  an  agreement,  whereby  all  bU  creditsrs  had  consented  to 
accept  an  assignment  of  certain  debts  and  credits  in  fall  satisfaction  of  all  their  demands. 
Replication  denied  thAt  aU  the  creditonhad  sitfned  Mch  agreements,  npon  which  iMoe 
was  joined  :~Held,  that  the  affirmatiTe  of  snch  issne  lay  npon  the  defeaaant. 

VOL.  II.  S 
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then  the  deficiency  ahotddbenmdegoodby  a  prmiiasorj  note 
of  2561.  to  be  given  bj  defendant,  payable  at  ibe  time 
mentioned  in  tbe  plea,  and  diatthd  Creditors  of  defendant 
had  joined  in  suck  agreement^  and  that  in  ponnance  thereof 
defendant  had  assigned  the.  said  credits  and  effects,  and 
delivered  the  promissory  note  in  the  uid  agreement  men- 
tioned. And,  Sd.  A  like  plea,  with  m  averment  that  de* 
fendant  m^as  ready  and  wittii^,-  after -snch' agreement  had 
been  entered  into^  to  assign  Ae  saidxredits  and  effects  npon 
the  trust  aforesud,  and  to  make  such  promissorynoto ;  and 
that  after  the  making  of  the  said  agreement  plaintiffs,  as 
such  administrators,  had  wholly  iHscharged  defendant  from 
assigning  said  credits  and  effects,  and  making  said  pro- 
missory note.  Replication  to  the  first  plea,  a  nmiliter,  and 
to  the  second  and  third  severally  and  respectively,  that  all 
the  defendimt's  creditors  had  not  joined  in  the  agreement  in 
those  pleas  mentioned,  upon  which  issues  were  joined. 


At  the  trial  before  Abbott,  C.  J.,  at  die  London  adjourned 
Sittings  after  last  Term,  the  case  was  this : — Joaeph  Gather^ 
wood,  the  deceased,  had  carried  on  trade  in  co-partnenhip 
with  his  son  Joseph  Catherwood  the  younger,  and  on  the 
death  of  the  intestate,  his  widow  took  out  letters  of  ad- 
ministration of  bis  estate  and  effects.  At  the  time  of  the 
intestate's  death,  the  defendant  was  indebted  to  him  and 
his  son  in  a  sum  of  152/.  15s.  6cf.,  for  which  Joseph  Cather- 
wood  the  younger  drew  the  bills  of  exchange  in  question  for 
two  equal  payments,  which  were  accepted  by  the  defendant, 
and  indorsed  by  the  younger  Catherwood,  to  bis  mother,  as 
administratnz  of  his  fatiier,  in  part  payment  of  what  was  due 
to  the  father  from  the  partnership  effects.  When  the  bills 
in  question  became  due,  they  were  dishonoured,  and  before 
Mrs.  Catherwood  could  enforce  payment  by  legal  process, 
she  died,  leaving  a  will,  whereby  she  appomted  executors, 
by  whom  the  bills  in  question  were  delivered  over  to  th$ 
plaintiffs,  (other  sons  of  the  intestate)  who  had  obtained, 
upon  th^  death  of  their  mother,  administration  da  bonis 
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non  of  their  fkiher's  effects  left  nnadniiiiistered^  lo  support 
of  the  defendant's  pleas,  a  list  of  his  creditors  who  had 
i^eed  to  sigQ  dke'agfe^meat  mentioned  m  the  pleas,  was 
pat  in,  bat  there.was.no  proof  that:. all  these  ^reditors^  bad 
ngned  such  agreement.  It  was  contended,  on  behalf  of 
the  defendant,  that  this  action .  ought,  to.  have  bee%  brought 
by  the  executors  of  Mrs.  Catkerwopd,  the  adniinistratrix  o.f 
the  intestate,  and  not  by  the  pl^intiffi^  as  administrators!  de 
bonis  n<^p  according  to  the.  authority  of  several  depid^ 
case%  but  the  leamf  d  Judge  ov^<uled  the  9tgectipn,  and 
the  plaiotiffs  l^ad  a  verdict,  with  .Ubertyi  hpwesr^^  to  the 
defendant  to  inove  to  entesv^  noiwuit. 


Coplejff  S.  G.A  now  moved  accordingly,  and  made  two 
points^  .first,  that  the  parties  to  the  action  were  misconcdved^ 
and  that  it  ought  to  have  been  brought  by  the  executors  of 
the  original  adminutrajtrtx,  and  not  by  the  administrators  de 
bonis  non,  for  which  he  cited  Barker  v.  Talcot  (a),  Yatu  v.. 
Gough  (&),  and  Betts  v.  Mitchell  (c) ;  and>  second,  that  as  the 
issue  lay  upon  the  plaintiffs  to  prove  that  all  the  creditors  of 
the  defendant  had  not  executed  the  agreement  pleaded,  and 
as  there  was  no  evidence.to  negative  the  pleas^  they  iqusI  be 
taken  as  a  snflkient  ansif  er  to  the  action.  . 

A  jhird  ground  wad  taken,  namely,  that  though  the  plain- 
tiffs had  mad^  pro&rt  of  the  letters  of  admiDistration,;they. 
were  not  produced  in  evidence;,  but  as  it  was  conceded 
that  the  letters  of  administration  were  in  existence,   and 
might  have  been  produced^ 

The  Couri  was  cleady  of  opinion  that .  the  omiasion  to 
give  them  jn  evidence  was  not  a  gi*ound  for  disturbing  the 
the  verdict.    Upon  the  remaining  points. 


Abbott^  C.J.,  sud,  I  am  of  opiniot^  that 'neither  of 

(4)  1  Vera.  473.  and  S.  C.  Moore,  680. 

(i)  Yrtv.  S3.    S.  C.  Cre.  Jie.  4.        (e)  %0,  Msd.  316« 
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diese  grounds  is  tenable.  As  to  the  second  objectioo, 
I  thought  at  the  trial,  and  1  am  still  of  the  same  opir 
nioU)  that  the  affirmative  of  the  special  pleas  pleaded  Ivy 
upon  the  defendant,  and  for  this  re^on»  that  the  plaintiff 
cannot  know  who  the  creditors  of  the  defendant  are,  uuo- 
much  as  they,  in  their  i:haracter  of  admbistrators,  are 
strangers  to  the  defendant's  creditors.  It  was  incumbent 
on  the  defendant  to  make  out  his  pleas  by  shewing,  that 
all  the  creditors  were  parties  to  ibe  agreement,  because 
he  was  the  person  best  capable  of  proving  who  his  cre- 
ditors were.  If  we  were  to  hold  otherwise,  we  should  be 
calling  upon  the  plaintiffs  to  prtfaa  a  negative.  That  objection 
therefore  is  completely  answered.  Upon  the  other,  which 
was  the  more  important  and  general  point,  I  thought  at  the 
trial,  and  I  still  think,  that  inasmuch  as  it  was  clearly  esta- 
blished that  these  bills  of  exchange  had  been  indorsed  to  the 
.admmistratrix  Mrs.  Catherwood,  in  payment  of  a  debt  due 
to  the  estate  of  her  husband,  and  as  she  took  them  in  the 
character  of  adminisitratriz,  in  her  hands  they  were  assets. 
If  the  money  had  been  paid  to  her,  it  is  clear  she,  must 
have  accounted  for  it  to  the  estate  of  her  intestate ;  but  the 
money  not  having  been  paid,  and  the  bills  having  remained  in 
her  hands,  she  still  held  them  as  part  of  the  estate  of  her 
deceased  husband  unadminbtered.  These  bills  being  then 
part  of  the  estate  of  her  deceased  husband,  they  devolved 
legally  upon  the  persons  who  afterwards  became  representa- 
tives of  the  deceased ;  and,  consequently,  the  plaintiffs,  who 
had  obtained  the  second  administration,  had  a  right  to  sue. 
lliis  case  is  distinguisable  from  Barker  v.  Talcot,  because 
there  the  bill  was  paid  to  the  executor  of  the  first  adminia- 
trator,  which  was  a  good  excuse  to  the  person  paying,  be- 
cause he  might  not  know  that  there  ever  would  be  another 
administrator,  so  that  such  a  payment  might  fairly  operate 
in  his  discharge ;  and  it  would  have  been  extremely  hard  to 
make  him  liable  to  pay  the  same  money  twice.  The  only 
question  in  this  case  is,  in  whom  the  right  of  action  is.    It 
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ipust  be  a  matter  of  perfect  ibdifference  to  the  defendimty  to 
nvhom  he  is  liable,  because  he  can  be  liable  but  once.  He 
sustains  no  prejudice  by  being  sued  by  the  administrators  de. 
t>ODis  noD..  But  the  modem  cases  upon  this  subject  are 
quite  decisive  of  this  question.  The  case  of  Hirst  v. 
Smith  (a)  establishes  this  proposition,  that  if  a  promise  is 
made  to  the  personal  representatives  of  an  intestate,  the. 
administrator  de  bonis  non  may  sue  upon  it  in  his  cha- 
racter of  administrator,  and  may  join  such  a  cause  of 
action  with  counts  upon  promises  made  to  the  intestate  in 
his  life-time.  If  th^n  the  personal  representative  of  the 
intestate  may  sue  in  the  character  of  administrator,^  and  he 
dies  before  the  effects  are  fully  administered,  the  right, 
to  sue  upon  such  a  prombe  would  devolve  upon  the  new. 
representatives  of  the  intestate,  and  not  to  the  representa* 
tives  of  the  original  administrator.  There  is  such  a  privity 
between  administrators  de  bonis  non,  and  the  first  adminis* 
trator,  that  they  may  sue  upon  a  promise  made  to  him^  and. 
this  case  falls  precisely  within  that  principle,  and  conse- 
quendy  these  plaintiffs  have  a  right  to  maintam  tbb  action.    . 
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Baylet,  J. — I  am  of  the  same  opinion.  I  think  this 
action  is  well  brought  in  the  names  of  the  plaintiffs  as  ad- 
ministrators de  bonis  non  of  the  intestate.  .This  money  is 
applicable  to  the  payment  of  the  debts  of  the  intestate,  and 
if  we  were  to  hold  that  it  would  ^o  to  the  executors  of  the 
first  administrator,  it  would  become  assets  applicable  to. 
the  payment  of  her  debts^  which  would  be  most  unjust,  as' 
respects  the .  interests  of  those  who  have  a  claim  upon  tfae^ 
property  of  the  intestate.  This  case  must  be  governed  by 
ll^e  modem  decisions,  and  not  by  those  which  have  been 
cited  in  support  of  the  first  objection.  As  to  the  second 
objection,  I  think  that  the  agreement  iii^hicb  has  been  plead** 
edis  only  to  be.  considered  as  an  agreement  in  fieri,  and 
as  a  proposal  only,  which  is  to  be  binding  only  in  case 
(«)  7  T.  R.  182. 
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it  is  signed  by  the  pMies  included  in  it.  The  pleas  pro- 
fess to  stat6  thtt  the  whole  of  the  creditors  of  the  de- 
fendant had  Joined  iha^in.  Hat  averment  is  to  betaken 
most  Strongly  agamst  the  pleader,  and  it  lies  upon  die  de- 
fendant to  prove  that  the  plaintiff  and  all  the  other  creditors 
had  joined  in  it,  which  does  not  appear  to  have  been  esta- 
blished, and  therefore  the  pleas  foil  to  the  ground. 

HoLROtD,  J.-^I  think  we  must  decide  this  case  upon 
the  principle  which  has  been  adopted  in' the  modern  cases, 
namely,  that  where  the  money  recovered  by  the  admi- 
nist^tor  would  be  assets  of  the  deceised/he  might  sue 
ih  his  representative  character,  although  the  promise  was 
madfe  to  him  personally,  and  might  alsb  join  therein  oAer 
causes  of  action.  That  has  been  e^ablished  in  a  variety 
of  cases'i  and  therefore  the  old  authoriiies,  ais  far  as  they 
go  to  support  thfe  objection  which  had  been  taken,  mlist 
receive  that  quali6cation,  and  are  not  to  be  considered 
as  binding  upon  the  Court' in  tUe  decision  of  this  case.  As 
to  the  second  objection,  I  think  the  onus  lay  upon  the 
defendant  to  prove,  as  he  insists  in  his  plea,  that  all  the ' 
creditors  had  executed  the  agreenient. 

Best,  J»— I  am  of  opinion,  that  as  these  bills  of  ex- 
ichange  Aisfere  part*  of  the  property  of  the  intestate  left  un» 
administered  by  the  admtnistratriz,  the  right'  to  sue  upon 
them  vested  iu  die  administrator^  de  bonis  non ;  for  other- 
wise we  should  be  holding  that  they  would  form  part  of  iisk 
estate  of  the  admiuistratriz,  disposable  by  her  executors, 
which  is  a  proposition  which  cannot  be  sustained.  1  think 
the  case  of  Jflirst  v.  Smith  is  'not  distinguishable  from 
tiiir;  and  upon  the  principle  there  laid  down,  there  is  no 
foundation  for  this  objection,  With  respect  to  the  other 
point  I  perfectly  concur  with  the  pther  members  of  the 
Court. 

Jlulc  refused^ 
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Jan.  S7« 


n   r 


JLIEBT  n{K>Q«  Scotch  tack,  or  agreement  for  a  lease,  to  Where  ^i.  and 
recover  the  amount  of  one  year's  rent  of  a  salmon  fishery,  tiTe  appoint^' 

hiiSco^2ffJii2,  thereby  demised  to  the  defendant    The  tack  *^  ^y^  Scotch 
'  •:  ooart  a§  guar- 

was  dated  £l8t  of  October f  1820,  and  iwas  in  these  words :-—  diaos  of  an  in- 

^'  It  £9  contracfedy  agreed,  and  ended  between  the  parties  for  and  on  bu 

foUowing,  that  is  to  sAy,  JD.  G.,  of,  Stc.,  tod  T.  R.  S.,4>t,  ^^^^^ 

ficc,  two  of  the  acceptiiq;  and  surviving  tutors  and  curators  ^^^  partes, 

appointed  to  6.  Fm  C:  (th6  plaintiff) ;  «nd  they  the  said  whereby  a  sal- 

!>•  G.  and  Ti  R.  S.,  in  the  name  and  on'the  behialf  of,  and  ^eLid,^ was^ 

taking  burflwn  dn  them  for  the  said  G.  F.  C,  proprietor  of  ^^^^  ^'^ 

the  lands,'  estate,  and  safanon  fishings  hereinafter  mentioned,  ^  ^  certaio 
.  rent,  cove- 

and  ^hV>  iiyet  a minor/on  the  one  part;  and  22.  W*,  of,  nanted  to  be 

&c.,  (the  defendant)  on  the  other  part,  b  manher  following,  ^t:^Heidr 

that  i*  to  sky.''    It  then  stated  that  a  tack  bf  the  fisfaeiy  in  ^^^f^^^^^ 

question  had  been  put  tip  to  public  roiqp— that  the  de»  an  action  of 

Yendant  had  been  the  highest  bidder  for  it — and  that  a  new  name'apon^the 

tftck  was  10  be  made;  '  *  Therefore  th«  said  D.  G.  and  fS]?^!'!^..™ 

recover  arrears 

T.  R.  S,  curatAl's  ftxr,  and  in  the  name  and  on  the  behalf  of  rent,  though 

he  was  no 

of,  'and  taking  burdienonthenk  for  tfa»  satd  G.  JP.  C,  have  party  to  the 
aet,''  &c.,  demising  the  fishery  to  the  defendant  for  fonryears  pfoved  to^'be' 
bom  Candlemas  1821.    ^*  And  they  the  said  D.  G.  and  ^^l^^^}  «se;t 

.  .  .  .  "^  ,         .        the  time  of 

T.  R.  S*,  a^  cmttors  and  tahng  burthen  aa  aforesaid,  bmd  actiosbronght. 

and  oblige  the  said  G*  F.  C.  and  lus  heirs, '  &c.^  to  wiuraht 

the  said  R.  W.,  in  the  peaceable  possession,  &c.;  and  the 

sdfal  D.  G.  and  T.  R.  S.,  as  curatol^  aforesaid  for  the  ^d 

O.  F.  C,  bind  and  obl^fe  dieitiselvea"  to  exteute  the  tack. 

<'  And  the  siud  R.  FF:,  and  aldfig  with  him  T.  C./  as  Us 

^utioner,  bmd  and  oblige  themselves"  to  accept  the  tack, 

»  and  to  pay  yearly  to  the  said  G.  F.  C,  or  to  any  persoo 

or  persons  duly  authorized  by  him  to  reoeive  the  same,  the 

sum  of  1£10/.  sterling,''  Sec    ''  And,  lastly,  both  parties 
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1828.       bind  and  oblige  themselves"  mutually  to  perform  their  part 
of  the  agreement.    At  the  trial  of  the  cause  before  Ab^ 
bait,  C.  J.»  at  the  London  adjourned  Sittbgs  after  last 
WAvon,      Term,  the  plaintiff's  case  rested  upon  proof  of  the  exe- 
cution of  the  tack  and  of  the  arrear  of  the  rent;  there 
was    no   evidence  that  die  plaintiff  was  still   a    minor 
when  the  action  was  brought.    It  was  contended  for  the 
defendant^  that  the  action  could  not  be  maintained  by  the 
present  plaintiff,  on  two  grounds;  first,  as  it  was  not  ia 
evidence  that  the  plaintiff  had  arrived  at  full  age,  it  was 
tos  be  presumed  that  he  was  still  what  the  instrument  de* 
scribed  him,  a  minor,  and  as  such  he  could  not  maintain 
any  action ;  and,  second,  whether  he  was  now  of  full  age 
or  not,  still,  as  the  agreement  was  made  during  his  infancy 
by  his   guardians   with  the  defendant,    the  plaintiff  was 
no  party  to  it,  and  therefore  could  not  sue  upon  it :  and  in 
^support  of  the  latter  objection,  Gilby  v.  Copley  (a)  was 
cited.    The  learned  Judge  however,  was  of  opinion,  first, 
that  unless  the  defendant  could  shew  that  the  plaintiff  was 
still  a  minor  at  the  time  when  the  action  was  brought,  the 
Court  must  presume  him  to  be  of  full  age,  and  capable  of 
suing ;  and  second,  that  although  he  was  not  expressly  a  party 
to  the  agreement,  still  as  it  was  made  altogether  in  his  name, 
and  for  his  benefit,  and  as  the  payments  were  reserved  of 
himself  personally,  he  was  not  within  the  rule  of  law  con^ 
tended  for,  and  was  not  therefore  disqualified  from  maintain* 
ing  ao  action  upon  the  instrument ;  and  therefor^  directed 
the  Juiy  to  find  a  verdict  for  the  plaintiff. 

Ckiitj/  now  moved  for  a  rule  to  shew  cause,  why  the 
rer^ct  should  not  be  set  aside,  and  a  new  trial  granted,  and 
relied  upon  the  second  objection  taken  at  nisi  prius.  It  is 
4uite  clear,  that  a  man  cannot  sue  upon  a  deed  to  which 
he  is  not  a  party,  and  it  cannot  be  said  that  the  plaintiff  in 
Ifais  case^  is  a  party  to  the  deed  upon  which  the  acticnis 
(«)  3  Lev.  158, 
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briiight  It  must  iftdeed  bcf  sdmitted/tfaat  a  third  persotf  te23* 
may  sae  upon  a  parol  contract^  or  up  to  a  deed-poll,  made^  c*^^^ 
between  two  others/  if  it  be  for  hi$  benefit^  but  he  cannot  _  «, 
sue  upon  a  deed  inter  partes.^  '  Mow,  the  tack  in  this  case 
aeems  to  have' the  character  and  nature  of  a  deed'  inter 
partes,  the- distinguishing  quality  of  whtch,  and  that  which 
excludes  a  stranger  from  benefiting  by  it,  is,  that  it  is  ai^ 
executory  contract  by  which  several  persons,  distinctly 
pointed  out  by  name,  are  mutually  bound  to  the  perform* 
ance  of  certain  acts.  It  is  true,  that  the  present  instrument 
is  not  under  seal,  but  it  is  not  therefore  the  less  solemn  or 
binding.  -  By  the  cuslom  of  Scotland^  sealing  is  dispensed. 
¥rith  in  all  deeds,  but  Other  equivalent  formalities  are  used^ 
and  their  authenticity  is  undiminished.  Erskitufs  Scotch. 
Law,  b.  S.  cJ  ?•  s.  2.  This  tack  therefore,  being  in.  sub^: 
stance  a  deed  inter  partes,  and  by  the  Scotch  law,  in  all 
its'legal  effects  ai  deed  under  seal,  ought  to  have  the  full  ope- 
ration'of  a  deed,  and  must  be  held  to  be  within  ^  rule 
of  law  contended  for.  It  is  the  same  with  respect  to  « 
Jatnaicd  bond,  which,  although'  by  the  custom  of  the  island 
it  is  not  under  seal,  is  always  declared  upon  in  this  country 
as  ^a  bond.  It  is  quite  clear,  that  the  plaintiff  was  a  minor 
at  the  time  when  the  deed  was  made,  and  therefore  could 
not  legally  be  a  party  to  it;  there  is  no  evidence  that  he 
is  even  yet  of  an  age  to  maintain  an  action  ;  and.  as  he. is 
no  party  to  the  deed,  in  fact,  he  cannot  take  the  benefit  of 
a  contract  made  between  other  parties,  even  though  mAde 
with  reference  to  hb  advantage,  and  in  his  name.  He 
cited  Gilby  v.  Copley  (a),  Pigott  v.  Thompson  (fi),  Scuda^ 
more  v.  Fandenstene  (c),  and  Salter  ▼•  Kidgley  (d). 

Abbott,  C.  J.-— This  objection  was  taken  at  the  trial. 
I  was  then  of  opinion,  that  it  had  not  sufiScient  weight  to 
^stify  a  nonsuit,  and  I  am  equally  of  opinion  now,  that 

(a)  3  Lev.  138.  (c)  «  Inst.  673. 

(6)  3  Bos.  &  Pal.  147.  {4)  Carth.  77» 
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189S.  it  u  BOgroimd  fer^MtfiDg  «8d6  the  Tcvdict  afad  gnmting 
•'new  trial;  The  rule  of  law  which  it  is  attempted  to 
apply  to'tbe*preaeiit  aute,  is^^uodolibtecHy  restricted  to 

VFavgb.  iggjf  liloperly  so  criled,  to  contracts  ulider*  seal.  It-  is 
aigufedthatthd'  present  ittstmmeDt  is'm  tabstaace^a  deed 
itft^i'  partiss;  and'i^  bytfae  teage  of  Scoiknd;  asTalidva 
iBstniment  te  if  itweii9  uild^  senL  With  regard  to  Ae 
htter'aiigumenty  the  ftct  may  hk  ai  confended  for,  bat  timt 
cannot  influence  our  dedsion ;  its  vididity  therei  cannot 
rtrengthsnits  operation  faeirei  nor  ckin  the  usage  <^  SMlamd, 
prevail  againstf  the  settkd  law  of  England,  in  the  ease  of  an 
action  bitought  ife  thii  cOnntry.  As  respects  the  fortner 
ai'gumenty  the'tacfc  does' not  appekr  to  me  to  be  substan^ 
tiUly  d^'deed  ihtei*  partes  fo  the  escluskm  of  the  plainM;  so 
as*to  rehder'him  a  stranget  to  it.  It  is  framed  in  his  name; 
and  for  his  benefit,  the  rent  is  reserved  payldbl^  to  Umsrif 
personaHy,  and  hb  is  ^^  bound  and'obliged^  to  giv^r  peaceable 
possession  of  the 'estate  demised.  But  at  any  rate  diis  is 
not  a  deed  undte  seal,  and  I  am  not  awttt  of  any  case  whidi 
ftas  extended  the  rnle^  that  a  third  person  cannot  take  ad- 
vantage  of  a  deed  inter  partes^  to  contracts  not  under  seal* 
I  think  the  priesent  case  is  fuUy  and  strictly  within  die  ex« 
ception  stated  in  the  note  to  the  case  of  PigoU  v.  Thomp^ 
son,  and  therdbre*  there  is  no  ground  for  disturfaiiq^  the 
verdict  which  the  Jury  have  found. 

The  other  members  of  the  Court  concnrrsd. 

Bule  refused. 
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'yfihhiA^^0v'v'.  Johnson;  '  ,     ^ 


iliSSUMPSIT  by  the  indorsee  against  tbe  acceptor  of  a  Declaratioii 

^  _  by  indonee 

bill  of  ejtchakige.    The  declaration  stated'  that  one  Jaiiies  agaimtacMp- 

Tyrrell,  on  the  Ist  July,  1821,  at  Maidstone,  drew  the  bill  of'^ch^Dgc! 

of  exchange  in  question  upon  the  defendant,  payable  two  ■^*"T?.^  ^^ 

months  after  date  to  the  order  of  the  drawer,  for  154/.  1^.,  been  indoned 

which  was  accepted  by  the  defendant ;  that  TyrreU  afterwards  ^^^  trtdinr' 

indorsed  the  bill  to  certain  persons  trading  undef  the  firm  "^  'ii^F 

of  Habgood  and  Fowler ;  that  Habgood  and  Fowler  indorsed  and  that  H.  * 

the  bill  by  procuration  of  one  John  Dickson  to  one  Robert  ^^^  ^^  f^ 

Cowie,  and  that  Cowie  indorsed  it  to  phuntiff.    Plea,  Won  ^^JJ^TSfto 

Assumpsit,  and  Issue  thereon.   \At  the  trial  before  Ab^  c.  from  whom 

bott,  C.  J.  at  the  London  aiigounied  Sittings  after  last  Term,  rWed  title. 

the  evidence  to  [support  the  averments  that  the  bill  was  pe^^^that^' 

indorsed  to  certain  persons  trading  under  the  firm  <tf  Halh  ^\^^^  ^' 

good  and  JPotv/er,  and  by  them  indorsed  by  thfe  {^ocuratiofi  ceased  to  ex- 

of  John  Dickion,  was»  that  about  t^  years  since  persons  yean  prior  to 

of  the  name  of  Habgood  and  Fowler  had  carried  on'tr^de  iJent!"ba?5iat 

ill  copartnership,  and  had  kept  cash  at  the  badking-housb  of  a  new  firm  of 

Messrs.  Masterman  and  Co.;  that  ten  yeartf  since  Fovbler  had  been  t^ 

died,  and  thereupon  ffoigooil  entered  idto  a  fresh  partner-  ^ato!l>nrof 

ship  with  persons  named  Dickson  and  Ghrf^rdf  and  carried  *J«  membew 
'^  '^  thereof,  wa»  in 

on  busmess  under  the  firm  of  Habgood  and  Co.   Tnere  Whb  the  habit  of 
no  proof  that  since  then  the  new  partnership  had  carried  ^  p^^mtion 
on  any  business  in  the  name  of  Habgood  and  IFowler ;  but  fl.^d"??",\it 

It  appeared  that  Dickson,  one  of  the  firm,  was  hi  the  habit  that  all  other 
;  .  transactions  in 

of  indorsmg  bills  in  the  form  stated  in  the  declaration,  trade  were 

namely,  by  procurfttion  of  Habgood*'&id  Towkr,  for  tte  STSSL^ofH. 

purpose  of  discount    There  watno  proof  that  Habgood'  "^jj^^jf ^ 

or  Garrard  knew  that  Dickson  had  so  indorsed  the  bill  in  between  faino- 

question ;  but  it  appeared  that  the  names  of  Habgood  and  ^md  aooeptor 

there  was  snfi 
ficient  evidence  to  satiafy  the  allegation  in  the  declaration. 
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Fowler  were  only  used  in  bill  transactions.  It  wa3  objected 
on  the  part  of  the  defendant,  upon  thb  evidence,  that  the 
^'"•'^'"^"  plaintiff  must  be  nonsuited,  because  the  bill  being  indorsed 
JoiivfON.  in  the  name  of  a  firm  which  had  long  ceased  to  exist,  the 
averments  above  mentioned  were  not  sustained.  The 
learned  Judge  declined  nonsuiting,  but  saved  the  poinC^ 
andthe  plaintiff  had  a  verdict,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Marryat  now  moved  accordingly,  and  renewed  the  ob- 
jection, contending  that  the  action  would  not  lie,  the  bill 
being  indorsed  in  the  names  of  a  non-existing  partnerdiip* 
The  declaration  aveired  the  indorsement  to  have  been  made 
by  procuration,  whereas  Dickson,  the  indorser,  being  a  mem- 
ber of  the  trading  firm  of  Habgoodand  Co.  was  a  principal, 
and  not  a  procurator.  There  was  no  evidence  therefore  to 
prove  thvLt  there  were  any  persons  carrying  on  trade  in  the 
name  ofHabgood  nnd  Famkr,  so  as  to  satisfy  the  averment 
in  the  declaration.  It  was  distinctly  proved  in  evidence,  diat 
the  firm  of  Habgood  and  Co.  carried  on  their  dealings  merely 
in  .that  name,  and  had  never  used  the  names  of  Habgood 
and  Fowler.  The  only  vray  in  which  those  names  were 
used  was  by  Dickson  alone,  and  that  merely  in  bill  trans- 
actions, and  this  apparently  without  the  knowledge  or  privity 
of  his  partners.  The  question  then  was,  whether  there  was 
evidence  to  satisfy  the  averment  in  the  declaration  that  the 
bill  was  indorsed  to  persons  trading  under  the  firm  of  Hab^ 
good  and  Fowkr,  and  by  them  indorsed  by  procuration  of 
Dickson.  He  contended  that  there  was  not,  and  therefore 
the  plaintiff  must  be  nonsuited. 

Abbott,  C.J. — ^The  case  proved  on  the  trial  was  this : — 
Three  persons  of  the  names  of  Habgood,  Dickson,  and 
Garrard,  were  in  partnership  together,  and  were  g^erally 
known  under  the  firm  of  HtAgood  and  Co.  All  their  deal* 
ings  by  buying  and  selling  were  in  the  name  of  Habgood 
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•ttd  Co.;  but  it  appeared  that  Dickson^  one.  of.  the  partners,        1823. 
had  been  in  the  practice  of  indorsing  bills' for  the  purpose  «^^!^^^^ 
of  having  them  discounted,  in  the  names  of  Hubgood  and  «. 

Fowler,  using  his  own  name  as  a  procurator.  The  question 
then  properly  is,  whetberi  sending  forth  biUs  of  exchange 
into  the  worlds  for  the  purpose  of  discount,  under  that  finn, 
is  sufficient  evidence  that  there  were  persons  carrying  oa 
iiade.and  commerce  under  that  firm.  It  occurred  |o  me 
that  1  ought  not  to  nonsuit  the  plaintiff,  inasmuch  as  be> 
Iween  third  persons  this  was.  sufficient  evidence  of  a  trading 
under  the  firm  of  Habgood  and  Fowler,  to  satisfy  the  aver- 
ment in  this  declaration.  The  verdict  in  this  action  cannot; 
be  gfven  in  evidence  hereafter  in  any  suit  that  may  be 
brought  upon  this^  or  any  other  similar  bill  pf  eichai^gft 
against  Habgood  and  Co.;  but  as  between  an  innocent 
holder  and  the  acceptor,  it  seems  to  me  that  there  was  proof 
sufficient  to  satisfy  the  allegation,  that  there  were  persons 
*tradiug  under  the  firm  of  Habgood  and  Fowler,  to  enable 
the  plaintiff  to  recover,  although  tlxe  business  was  carried 
on  by  the  new  partnership,  under  the  finn  of  Habgood  and 
42o.  1  think,  therefore,  there  is  no  ground  for  disturbing 
•this  verdict. 

.  !  BAYLEr,  J.-i-I  am  of  the  same  opinion.  Jt  ^as  not 
necessary  in  *  this  case  t6  have,  stated  the  indorsement  of 
Habgood  and  Fowler,  by  the  procuration  of  Dickson,  be- 
cause it  would  have  been  sufficient  to  have  stated  m  the  de- 
claration, that  the  bill  was  indorsed  by  Tyrrell;  but  not- 
(Withstanding  that,  I  think  there  was  enough  to  satisfy  the 
uverment  of  an  indorsement  to  persons  trading  under  the 
firm  of  Habgiood  and  Fowler.  The  question  is,  whe&er 
the  allegation  that  the  bill  was  indorsed  by  Habgood  and 
Fowler,  by  the  procuration  of  Dickson,  was  made  out.  I 
think  there  was  sufficient  evidence  to  show,  not  that  the  old 
firm  was  a  continuing  firm,. but  thut  the  new  firm,  folr  cer- 
taui  purposes  in  their  trade,  were  in  the  liabit  of  ^sing,  zfL 
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18S8.       one  of  their  tmmes  of  designation^  the  old  naaie  of  Hab^ 
„  ^^^^  good  and  Fowler ;   because  it  is  stated  that  Dkhom,  ^vfao 

VfLLIAMtOir    ®  ,  11         -^    .1.  ^    _^    i_      ^       - 

,    V.  was  entrasted  genesaUy-wHll  tiie,i8dnHigeineiit.jai  p$e  buai- 

"'"^''*     ness,  £of  the  purpose  of  .(}iaconatiiig  faill&  of  exchange,  xraa 
^  the  habit  of  using  the  Qame  of  HabffH^d  and  Fawler,wod 
it  is  veiy  probable  that  the  name  of  Hdbgtkoi  and  Foider^ 
was  used  at  the  b«9k]ng4iouse  where  the  finn  kept  cadi, 
for  the  purpose  of  discount  and  toft  Ais  reason  the  new 
house  were  in  the  habit  4>f  usii^  theoame  of  th$  old  finn 
ito  bill  transactioos^  though  not  for  other  purposes.    What 
would  be  .the  consequence  if  we  w^e  not  to  consider  that 
this  name  has  been  used  generally  by  the  new  house,  in  -bitt 
transactions  i    Why  thb  bill,  and  all  oth^  bilk  of  the  house 
so. indorsed,  must  be  treated  as  forgeries;  for  if  therp  Was 
no  house  of  the  name  of  Hahgood  and  F<mlUr,  and  the 
new  firm  issued  tuUs  of  exchange  with  those  names  upon 
them,  one  of  the  consequences  would  be,  that  they  would 
have  a  tendency  to  defraud  every  person  who  todc  them,  and 
Consequently,  would  be  forgeries.    That,  however,  I  think 
would  be  a  mischievous   proposition  to   result  froni  Ae 
conduct  of  Dichan,  in  this  case.     I  am  therefore  of  opi- 
nion, that  there  was  evidence  to  make  out,  that  there  were 
certain  persons  trading   under  the  firm  of  Habgood  and 
Fowler,  and  also  sufficient  to  support  the  other  allegatiott, 
that  the  bill  was  indorsed  by  that  firm  by  the  procura* 
tion  of  Dickson.    He  was  not  a  straiq^er  to  the  house,  but 
one  of  the  partners  in  the  new  firm,  and  his  act  may  be  con* 
sidered  as.  the  act  of  the  whole  partnership,  and  he  cannot 
be  considered  as  actiiq;  in  his  individual  capacity.    If  the 
other  members  of  the  new  firm  knew  that  Dickson  used  the 
name  of  Habgood  and  Fowler  from  time  to  time,  they  are  to 
be  bound  by  what  he  does.  Here  the  indorsement  appears  to 
have  taken  place  for  the  purposes  of  the  house,  andthoui^ 
the  act  of  indorsement  is  stated  to  have  been  done  by  pro- 
curationi  I  am  of  opinion  that  both  ^allegations  are  suffi- 
ciently made  out. 
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H6lrotj>,  J.^^1  am  of  (pinion  that  the  Terdict  is  right.  1923. 
TUi  action  is  brought  by  a  third  person  to  whom  the  bill  ^^'^^^^^^ 
]sindoned^fand4Ei^tbfc4ediffa^ik'1he«ind(Memients  are  set  _  «. 
oat.  as  tliey  appear  upon  the  biH;  and  I  apprehend^  that 
piuving  the  hand-writing  of  Dickson  to  the  indorsement, 
iaspordDg  that  it  was  indorsed  in  the  names  of  Habgood 
mad  Fawkr,  byhis  procuration,  would  be  sufficient  without 
giving  emienee-  of.the^  actual  existence  of  such  a  house. 
As  this  is  «i  action  by  the  indorsee  against  the  acceptor^ 
I'think  tbere'was  sufficient  to  satisfy  the  allegation  in  the 
declaration,  as  to  die  indorsement  in  the  manner  set  out. 

J&SST,J«-— It  is  impossible  that  the  defendant  Can  be 
pn^uAxd  by  a  verdict  against  him.  The  original,  house  of 
^  Habgood  and  Fowler,  can  never  muntain  an  action  against 
him,. nor  oan  he- be  called  upon  by  the  new  firm.  Under 
these  circumstances,  as  thb  is  the  case  of  an  innocent  in- 
dorse, I  think  there  was  abundant  evidence  to  shew  that 
Habgood  and  Co*  did  use  the  name  of  Habgood  and 
JEowler.  . 

Rule  refused. 


Baldwin  and  Others  v.  Richabdson  and  Another.        ¥^^'^' 

Jon.  ST. 


Assumpsit  by  the  indorsees  against  the  indorscrs  of  The  traveller 

.-11     -        1  ^       •  T  ,1  of  plaintiffs, 

a- bill  of  exchange,  dated  31st  January,  1821,  payable  two  tredesmeB  in 

months  after  date,  fxrc  the  sum  of  26/.  4s.     Plea,  Non  ^^vlij^rbm 
......  -  of  exchange  in 

payment  of  a  debt  due  to  his  prindpalai,  from  A,  at  Dtriy,  pays  it  away  to  B.  without 
•ceannHiMatins  to  his  principals  the  names  of  the  person  of  whom  he  has  received  it.  B« 
pays  it  to  C.  his  brother,  at  LMUm  in  Bed$j  by  wliom  it  is  paid  to  his  hanker.  The  biU 
is  dishomrared  on  the  Sd  i^prtl.  On  the  dth  C.  receives  notice  of  the  dishonour,  and  he 
not  knowing  the  parties  to  the  bill,  writes  to  bis  brother  B.  for  information,  who  being 
then  at  EdiSiimrgk,  does  not  receive  the  letter  until  the  lOth,  when  notice  is  sent  to  the 
^Isiatifii  sid.by  them  received  on  the  15th.  On  the  Uth  plaintiffs  write  to  C.for 
Ae  bill,  and  receive  if  on  the  16th,  and  by  that  day's  post  giv<{  notice  to  if.,  the 
•figinal  bdoner:— Held»  that  there  wtra  oo  laches  which  woald  discharge  a:%  liability 
ai  indoner. 
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1828.       Assumpsit,  and  Issue  thextoa..  At  the  tnH  before  AhhoU, 
^"^■"^^"^      C.  J.  at  the  London  ac|journed  Sittings  after  last  Term,  it 
Ai^wiv     uppeared  in  evidence, .  that  the  bill  in  question  was  given  by 
RicBAROMV.  ^g  defendants,  booksellers  of  Derby,  to  one  Wilson,  travel- 
ler to  the  plabtiffs,  virho  were  wholesale  booksellers  of  jLom- 
don,  in  pa^pment  of  a  debt  flue  from  the  defendants  to  the 
latter. .   Wilson  handed  the  bill  to  one  Walkr,  a  traveller 
for  his  brother,,  a  manufacturer,  livii^g  at  Luton,  in  Beet- 
fordshire;  Waller  Besat  the  bill  to  his  brother;  Jtbe  latter 
sent  it  to  his  own  bankers,  vvho  presented  it  for  payment  on 
the  Sd  of  April,  1821,  when  it  became  4ue.    The  bill  b^ 
hig  dishonoured,  notice  of  the  dishonour  was  received  by 
Waller,  of  Luton,  on  the  5th  of  April,  and  on  the  6tb,  not 
knowing  aujf  of  the  parties  to  the  bill,  he  wrote  to  his  bro- 
ther for  information  upon  the  subject,  who  at  that  time  was 
in  Edinburgh.    That  letter  was  received  on  the  10th  of 
April,   and  by  the  same  day's  post  WUson  wrote  ta  the 
plaintiffs,  informbg  them  of  this  transaction,  and.  they  re- 
ceived the  letter  on  the  ISth.    On  the.  14th  the  plaintiffii 
wrote  to  Waller,  o(  Luton,  for  the  bill,  and  they  received 
it  on  the  l6th,  and  by  the  same  day's  post  informed  the 
defendants  of  its  dishonour.    At  the  trial  the  defendants 
went  for  a  nonsuit,  on  the  ground,  that  they  were  discharged 
by  the  laches  of  the  plaintiffs..    It  was  urged,  that  Wilson, 
the  plaintiffs'  traveller,  ought  immediately  to  have  commu- 
nicated to  them  the  name  and  address  of  the  person  from 
whom  the  bill  was  received,  and  that  Waller  should  also 
have  communicated  to  his  brother,  of  whom  he  had  ob- 
tained it,  and  conseque^itly  that  the  plaintiffs  were  bound 
by  the  laches  of  Wilson,  their  traveller,  and  oi Walkr  \  but 
the  learned  Judge  was  of  opinion  that  due  diligence  had 
been  used  in  communicating  the  dishonour  to  the  defendants, 
and  therefore  the  plaintifi^  had  a  verdict. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted^ 
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and  contended,  that  the  defendants  were  discharged  by  rea-  1828. 
son  of  die  n^ligence  of  theplaintifis'  traveller^innot  commu- 
nicating to  his  principals  from  whom  he  had  received  the  «. 
bill,  so  diat  when  it  was  dishonoured  no  time  might  be  lost  in  ^^'CH^awow- 
giving  notice.  Unless  the  plaintiflFs*  traveller  was  bound  to 
give  notice  in  a  dase  of- this  description,  the  last  indorser 
might  be  subjected  to  the  greatest  hardship  and  injustice, 
because  the  bill  might  be  sent  round  the  world  m  Order 
to  find  out  the  kst  indorsee,  for  the  purpose  of  tracing  it 
to  the  first.  This  iticontenience  would  have  been  remedied 
had  the  plaihtiflb  been  informed  by  their  traveller,  of  whom 
the  bill  was  received ;  but  having  omitted  to  do  so,  the  de- 
fendants were  discbaiged  by  bis  hiches.  He  cited  Bate-- 
man  v.  Jateph  (a). 

Per  Curiam. — The  general  rule  as  to  liotice  in  cases  of 
this  description  is»  that  each  indorsee  shall  give  notice  of  , 
dishonour  to  the  last  indoiter  as  sloon  as  he  reasonably  can. 
The  plaintiflfs  in  this  case  appear  to  us  to  have  used  diie 
diligence  in  giving  notice  to  the  defendants  after  they  were 
informed  of  the  fact  of  the  dishonour  of  the  bill.  The  in- 
termediate delay  which  had  taken  place  necessarily  arose 
from  the  manner  in  which  the  bill  had  been  circulated.  It 
would  be  a  great  obstruction  to  mercantile  transactions,  if 
we  were  to  lay  it  down  as  a  rule,  that  a  person  travelling 
about  die  countiy  as  agent,  and  taking  a  bill  of  ex- 
change,  and  passing  it  away  again,  is  bound  to  inform 
his  principal  of  whom  he  has  taken  it.  We  are  called 
upon  to  lay  down  a  new  rule  as  to  notice  of  the  <fis* 
honour  of  a  bill  of  exchange.  If  we  were  to  lay  down 
such  a  rule,  the  effect  of  it  would  be  to  impede  and  pre- 
vent the  circulation  of  bills  of  exchange  throughout  the 
country,  to  a  most  mischievous  extent. 

Rule  refused  (i). 

(a)  19  East,  4S3.  (6)  Vide  Goodall  ^.  DoUey,  1  T.  R.  Tit. 

VOL.  II.  T 


ess  .  OACnSf  JV  TMM  WnO^B  BSNCH, 

182S. 


Mnd^y,  Ckawshay  luad  Olfaen  tu  Eadbs. 

Jim.  S7. 


if.  consign,  a  TrOVER  for  ten  tooi  of  irai.  Plea,  Jlot  Giul^.  At 
^^^B  in  ^^  ^'^  '^^'^^  ^iftotf,  a  J,  at  tbe  ZhmmImi  a4iompe4  Sit. 
barter,  and  c*  ting*  after  la3t  Term,  it  appeare4  H>  evifleiice^  that  ia  the 
deUv^a^part  month  of  January,  1892,  tl^e  plain^a,  ii^n  iiiefclii|Dt%  of 
^Ih^^  il'^^n.  agreed  with  Measra.  S.  and  W.  ffomblawer.  iiw 

tiie  latter,  but  inanufacturers,  in  StiM^rdsfUre,  to  efchange  or  barter  with 
before  the  re-    ,  .         ^  .  ^  .        ^  , 

nainderu  de-  them  a  certain  quantity  of  iron,  fi»r  a  qnant|ty  of  qoaiA 

S^ven'tSt'^B^^jn^S  ^M,  rf  equal  iralue.  The  ironwaa  daliifeied  by 
MdTJiS?*'  the  plaintiffs,  at  their  wharf,  in  Upper,  Tkam€$  Strret^  on 
the  part  deli*  board  the  barge  of  a  person  in  the  employment  of  the  de- 
tain! tbewli^  fendant,  a  common  carrier,  by  whom  it  was  taken  t0  ^rpU-^ 
«en'*for\e**  ^^^'  vvhete  it  ¥[as  put  on  board  twP  bi^ts  bfrlonging  to  the 
freight  of  the  defendant,  to  be  con?eyed  by  the  Grand  Juoetipn  Canal  to 
ryineral  ^'  Messrs.  Hornbhwcrs*  inanufactoiy.  By  tb©  twna  of  die 
b^^^dSTm^^  IVreemei^t  bet^reen  the  plaintiff  and  BprMfwen,  the  latter 

and  the  con-  were  to  pay  for  the  caniM0  of  the  irop  to  them,  and  alaa 
Mgneet  Held,  ^       ,  .  \.    ,  ■       .  i  .     .  rr» 

that  the  con-  for  the  camage  of  the  steel  to  be  returned  m  barter.  Im 
o/^(^pp![^^^n  ^^^?  ^^^^^  ^  ^^^  ^^  ^^'^  arriyed  pff  HorMomeh^  iron 

^ita  was  ^orks  on  the  8tU  of  February,  and  on  the  wxt  day  the 
noi  cone,  and  *' 

that  he  might  grater  part  of  the  caigoes  was  landed  on  the  wharf;  bvt 
▼er  against'the  i°  the  progress  of  landing  the  remainder,  an  extett  in  aid 
wrier  for  the  ^^^g  p^^  ^^^^^  ^.y^  prenii9es,  and  the  works  atoppedi  upon 
which  the  defendant  reloaded  the  iron  which  had  been 
landed,  and  took  th^  whole  away  to  his  own  waidioiiao, 
gnd  afterwards  copverted  it.  to  his  own  ua^.  .  Soon  aftii^ 
wards  Messrs.  Hombhwen  became  bankrupt^  i|nd  pbtahied 
their  certificate.  On  the  98th  February  a  formal  d^niand 
of  the  iron  was  made  npon  the  defeqdaqt^  with  an  offer  t9 
pay  him  his  chargep  of  carriage,  &c.,  to  which  the  defendant 
sent  the  following  answer,  dated  4th  Jlfardk: — **  I  consider 
I  have  a  lien  upon  the  iron  delivered  by  Messrs.  CroflMAoy 


«itp  nv  iKMiti  for  M^p0ts.ffw^knms3  not  opjyfor  Om       ^^^^ 
^prrilgp  tbereofj  but  for  a  geoeml  freight  account  due  fironi 
M^Mry.  HornbIamer$  to  myself;  therefore  I  shall  not  givo  «. 

it  up  unless  I  am  compelltd  lo  do  so»  «Qd  besides  1  ha¥«      *^'*' 
had  a  notice  not  to  give  up  any  iron  in  my  possession,  but 
to  su^  pfrsou  AS  tfi9  ciMmissiqoef9  ul|d0r  HomUmers* 
tepkruptcy  nay  appoint*'' 

Th^  quMtfcm  at  the  trial  wto/  whelbar  Aon^  bad  bMU 
fitch  ai  dalif0iy(of  tba  >iffon  .to.  Messis.  Ikmbhfpirf,  8fr49 
4epirir«t  liis(  pbin^s  of  the  tight  of  0ton>^  in  tnMiUi. 
The^  learned  Judg^  chaiged  the  Jury^  that  unless  thtrfs^^was 
a  complete  defiveiy  of  the  irop,  the  plaintiffii^  rigbtof  slap- 
.pi^e  was  Qot  gone,  and  could  not  be  defeated  by  the  do- 
^sodaufs  lieuias  a  cairi^«  ilurt  told  thenx'that  they  )Wff^  to 
il^ide  ,wbetb^.  the  delivery  bad  been  complete.  The  Juiy 
fimnA  a  Terdiot  hr  the  phdu^>  damages  986/* 

,    MuTTjt^  119^ amoved.  £9*  a  nile  ^  shew causeurhy the 

.Vfirdipt  should  not  \^uH^  aside  aaid  |i  new  trial  graut#d. 

«AdBMUiw  that  tN^  .qvmtipn  in  Ais  caaawuit  depend  apop 

'^helh^r  th^re  had  been  a  delivery.  «f  the.  iron  to  ijuiShm- 

fi^mmi  yet  thare  hM*  been.  su(^  ^  dettveijr  pa  betsveen  ti^ 

(f^porier  and  Ihem,  M  to  depiive  tha  pkanti^F  of  his  fight  ^f 

^it^page  in  4rea«i<PV    Qere  aliOArt  eU  <he  iron  va^  iu  4mt 

delivered  on  the  wharf,  aud  U0thil«  if  maiped  to  be  dgne  so 

as  to  complete  the  delivery  of  that  part  of  the  caigo.    The 

-^jdelivery  ,of  a'  part  must,'  in  point  of  law,  be  considered  as  the 

i|^#livery.of  the  whol^.    It  isnpt  ^eutial  to  the  carrier's 

^ight  of  lien  for  freight,)  that  there  shi^l  b^  a  cofnpleta  anl 

fiofd  d^tvery  of.  the  goods  intrusted  to  his  care  for  copvey- 

apca^    Weig^ng  the  iron,  in  this  ca#B^  was  not  requisite  in 

iOfykr  to«<x)inplel6  the  ddivery ;  for  by  an  fiffidavit  now  pro- 

fdumli.  itappears  'thatr it  iiev«r  vas  the.  praetiee  to  weif^ 

the  iron  on  delivery  at  the  wharf»  so  #ia    to    give    the 

defendant  a  right  u>  his  freight.    Unleis  Ih^refora  it  b«  hud 
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1823.  down  &8  a  general  rule,  that  so  long  as  diere  remabiB  m 

^'^v^^  single  bar  of  iron  on  board,  it  is  not  a  delivery  in  law;  if 

V.  is  clear  that  the  plabtiffs'  right  of  stopping  in  transitu  is 

Eadks;  gone^'Under  the  circumstaticei  of  this  case. 

Abbott,  C.  J. — I  am  clearly  of  opinioni  tllat  in  this 
case  there  was  no  delivery  of  the  iron  so  at  to  deprive  the 
plaintiffs  of  their  right  to  stop  m  transitu.  What  is  the 
defendant's  own  interpretation  of  die  transaction?  In -his 
own  letter,  which  was  given  in  evidence,  he  does  not  say 
that  be  has  delivered  die  iron,  but  says,  ''  I  connder  I  have 
a  lien  upon  the  iron  delivered  into  my  boats,''  not  only  for 
the  carriage  thereof,  **  but  for  a  general  freight  account 
due  from  Messrs.  Hombhwers  to  myself."  That  is  hb  own 
interpretation  of  what' has  taken  place.  He  does  not  affect 
to  say  that  he  has  in-  fact  delivered  die  iron.  I  am  not 
aware  of  any  case  which  lays  it  dowji  that  a  partial  delivery, 
or  a  beginning  to  deliver,  is  suiBcient  to  give  die  carrier  a 
complete  right  oif  lien,  and  thereby  put  an  end  to  -the 
vendor's  rijght  of  stoppage  in  transitu.  According  to  die 
evidence  in  this  case,  I  am  quite  satisfied  that  there  was  no 
actual  delivery.  I  thiid^  die  defendant  has  by  his  own  letter 
confessed  that  there  was  no  actual  deliveiy,  and  therefore, 
upon  the  general  principle,  that  a  carrier  has  no  right  of  lien 
until  the  delivery  is  complete,  I  am  of  opinion  that  dus 
verdict  ought  not  to  be  disturbed.  ' 

•Bayley,  J. — No  man  can  doubt  as  to  the  honesty  of 
this  transaction  ;  and  I  think  there  is  no  doubt  upon  the  law 
of  it.  As  to  the  honesty,  the  case  stands  dius: — ^The 
plaintiffs  agreed  to  barter  certain  goods  to  Messrs.  Hont- 
bfowers.;  it  is  quite  clear  that  they  will  never  be  able  to  pay 
the  plaintiffs  for  those  goods,  and  the  proposition  insisted 
upon  is,  that  the'  defendant,  who  is  the  carrier,  shall  retain 
these  goods  in  his  hands,  leaving  the  plaintiffs  to  content 
themselves  with  soch  dividends  as  they  can  get  from  the 
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^sC^te.of  the  HornUowm.    So  much  for  the  honesty  of       1823. 
the  ti^n3action ;  but  what  says  the  law  upon  the  subject  ?    n^^'^^^  € 
JfoYf,  according   to  law»  the  property  in  these  goods  would  v. 

not  vest  in  the  Hornbbnvers  until  they  were  actually  deli* 
vered.  In  order  to  make  out  that  it  is  their  property,  it . 
must  be  clearly  established  that  it  had  passed  from  the  mid- 
dle man,  the  carrier,  into  their  possession.  It  is  insisted, 
that  as  there  had  been  a  complete  delivery  of  part  of  the 
caigo  on  the  wharf,  we  are  bound  to  hold  that  that  was  a 
delivery  of  the  whole,  so  as  to  confer  upon  the  defendant 
a  right  of  lien.  I  am,  however,  of  opmion  that  a  partial 
deliveiy  is  not  sufficient,  and  that  there  must  be  an  actual 
delivery  to  and  possession  by  the  consignee,  of  the  whde. 
The  mere  corporal  touch  by  the  consignee  cannot  be  con- 
sidered such  a  delivery  as  will  defeat  the  right  of  stoppage 
in  transitu.  The  defendant  b  to  make  out  that  there  was 
a  complete  delivery,  and  that  raises  the  question  whether,  in 
this  case,  there  was  such  a  delivery.  It  appears  that  the 
iron  is  transmitted  m  two  different  parcels  by  two  different 
barges;  part  of  the  iron  is  taken  out  of  the  barges  and 
placed  on  Uomblowers*  wharf,  but  for  the  reasons  suggested, 
it  is  put  on  board  again  and  carried  away,  and  converted  by 
the  defendant  to  his  own  use.  It  is  clear,  therefore,  that 
there  was  not  a  complete  delivery.  H^d .  Hombhwen  a 
right,  as  against  the  defendant,  to  say  that  this  part  of  the 
cargo  was  delivered?  I  think  Aey  had  not,  and  for  this  rea* 
son : — ^The  carrier  is  entitled  to  freight  in  respect  of  ^  the 
whole  cargo,  and  the  freight  is  not  eamedaintU  the  whole 
cargo  is  delivered  into  the  possession  of  the  consignee.  The 
fraght  is  not  divisible,  but  is  to  be  paid  in  respect  of  the 
whole  cargo ;  and  therefore,  unless  the  whole  be  delivered, 
he  acquires  no  right  of  lien.  The  defendjint*s  own  letter 
imports  that  there  had  not  been  an  actual  delivery.  Thfy 
portion  of  iron  placed  upon  the  wharf  can  only  bfs  consi- 
dered as  placed  there  in  order  that  the  remainder  might 
thereafter  be  delivered^  when  the  frieight  for  the  whole  is  ta 
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CAsai  tM  TttiB  Kurd's  nmteti, 

bt  pittd.  trhe  I  pt^wt  of  ireight  m^  th6  ddi^erjr  of  Ae 
^hole  ife  to  b«  cbncuneut  acts,  taking  place  at  one  and  the 
iatne  thne.  Utiti  tha^  iii  a  tendcf  of\|tie  freight  tat  the 
whole,  the  wfade  eaiknot  be  eodskteml  aa  delivei^ ;  for  aii 
long  aa  any  part  of  the  cargo  rettaiha  out  of  the  posseasiod 
of  ^  the  eo&aignee>  the  freight  is  not  -  pckyable.  According  to 
law  the  delivery  of  a  part'  is  not  a  delivery  of  the  whole. 
In  dib  ^ease  Ihe  Question  ¥^,  whether  there  had  been  hi 
fiidt  a  delivery  of  the  whole  $  die  Jury^  decided  that  there 
wa»  not,  attd  I  think  they  have  conteto  the  right  cobclQA>n. 


'  HOLftoTO/J.^^I  think  the  point  of  kw  i»  agamst  the 
defendant.  Landing  a  portion  of  the  goods  on  the  wharf 
ia  not  auch  a  deKvery  as  will  give  Ae  barrier  a  right  of  lien. 
There  must  be  a*  complete  delivery  nk  order  to  give  hhn 
such  a  right.  As  aoon  as  he  delivers  his  whole  cargo,  he 
aany  dematid  hb  fheight^  and  if  his  freight  be  not  paid, 
he  may  take  the  goods  aWay,  and  insist  upon  his  liem  In  this 
^ase  the  cOn^gnee  had  not  in-  fiU^  the  actual  possession, 
Which  must  be  still  considered  as  in  the  carrier,  though  a 
part  of  the  iroe  was  placed  upon  the  v?harf .  I  know  of  no 
pmneiple of  l£^ which  willettthoriaea  carrier  to  insist  upon 
hia  right  x>f  lien  for  his  fie^t  Until  he  has  actually  deliveied 
ihe  whole  cargo.'  Until  the  delivery  ia  coidplete,  thie  right 
ef  lien  does  not  erise^  There  being  no  actual  delivery  of 
die  whole  earge  in  this  case,  I  am  ef  Opinion  in  pointof 
Imitf  that^aa  between- ihe  carriet^andooa&ignee  of  the  goods, 
die  plaintiffs,  who  are  the  consignors^  had  a  right  to  stop 
theui  in  transita. 


BEaT,  J%-^I  am  of  opinion  that  the  r^ht  of  stoppage  in 
transitu  v^as  not  gone  from  the  plaintiffs.  If  there  b  a 
perfect  ddivery,  the  right  is  gone;  but  I  think  in  this  case 
there  was  not  a  complete  delivery,  even  of  ainy  part  of  the 
cargo.  The  defendant  had  not  eahied  his  freight  untit 
titere  was  e  complete  delivery.    It  i^  the  kgel  conseqottice. 


wheie  tbemtf  an  entire  fraght  to  be  paid  for  the  whole       1023. 
^rnrgp,  that  the  whole  tu%6  most  be.  delivered  before  the 
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fre^llt  if  pdyeble.    So  long  therefore  es  imy  portion  of  (h^      ^  «. 

cargo  remains   on    board,    the   earner's  right  of  lien  in 

incomplete.    Freight  for  any  part  does  not  become  due 

until  the  whole  is  landed  on.  the  wharf;  but  as  soon  as  the 

whole  is  landed^  the  cairier  has  a  right  to  say«  '^  now  pay 

jme  the  freight"    If  the  cons^ee  jefuses  to  pay  freight^ 

then  he  has  a  right  to  carry  the  whole  away.    I  think  this 

caae  fails  within  the  rule  laid  down  in  ElHs  v.  HtM  (a^ 

there  being  no  actuel  delivery.    How  ean  it  be  said  ithat 

there  was  an  actual  delivery  in  this  case^   merely  because 

the  defendant  phced  a  part  of  the  cargo  on  the  wharf?  He 

had  not  relinqobhed  the  right  of  control  over  the  property 

in  his  character  of  carrieri  becanse  the  moment  he  discovert 

that  the  consignee  is  in  pecuniary  difficulties,  he  removes 

the  goods  again  on  board|  clearly  shewing  that  he  had  not 

parted  with  the  possession.    There  being  therefore  no  actual 

delivery  to  the  consignee,  the  goods  nnist  s^I  be  considered 

as  in  transitu,  and  consequently  the  consignor  had  a  right 

to  stop  them,  the  defendant's  lien  being  incomplete. 

Rule  refused. 

'  (a)3T.R.464. 


MiLUB  V4  Graham.  Jifomiay, 

Jm.  27. 


il.SSUMPSIT  by  the  indorsee  against  the  maker,  of  a  A  promiMory 
promissory  note  for  450/*    At  the  trial  before  Abbcftt^  C.  J.  ScMnd^  is 
at  the  LfmAm  adjourned  Sittmgs  after  last  Term,  it  appear-  t^^^M^Ti 
ing  that  the  note  vres  made  BtDundee.  m  Scotland,  and  th«t  aad  may  be  ' 

^  '  .  sued  npoB  la 

the  plaintiff  had  declared  m  the  usual  form  as  opoo  fm  fi^^ind. 

EngUih  note,  it  was  objected  for  the  defendant  that  the 

action  could  not  be  maintained^  because  the  statute  3  & 

4  Am.  c.  9,  which  givei  the  like  remedy  upon  promissory 
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notes  as  upon  bills  of  exdumge,  does  not  extend  to  notes 
made  in  Scotland.  The  learned  Judge,  however,  being  of 
opinion  diat  the  objection  was  qot  well  founded,  the  phin* 
ti£f  had  a  verdict ;  and 


Chitty  now  moved  for  a  rule  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  nonsuit  entered,  and  re- 
newed* the  objection.  As  the  indorsee  of  a  promissory  note 
the  plaintiff  had  no  remedy,  unless  the  statute  of  Anne  gave 
i(.  Now  the  remedy  given  in  the  statute  is  a  right  oif  action, 
**  in  like  manner  as  in  cases  of  inland  bills  of  exchange,* 
the  plain  inference  from  which  seems  to  be,  that  the  provi- 
.  siona  of  the  act  were  meant  to  be  confined  to  notes  made  in 
JEifg/andexcbisively.  If  that  be  so,  the  limitation  intended 
to  be  put  by  the  legislature  cannot  be  overstepped,  and  as 
tliere  is  no  express  decision  upon  this  point,  the  Court  will, 
at  least,  afford  an  opportunity  for  the  full  consideration  and 
final  a^ludication  of  a  question  of  such  general  importance. 
In  the  work  of  a  leanied  writer  this  point  is  stated  to  be 
one  which  bad  i^ver  yet  hefsn  determjivsd  (a). 

Per  Curiam* — ^The  limitation  assumed  in  argument  does 
not  appear  upon  the  face  of  the  statute,  nor  is  there  any 
case  which  has  decided  that  such  a  construction  would  be 
right.  This  is  a  remediaMaw  made  for  the  encoun^ement  of 
trade,  and  is  therefore  to  be  construed  liberally.  The  prac- 
tice of  suing  upon  foreign  as  well  as  inland  notes,  has  pre- 
vailed long  and  to  a  great  extent,  and  we  ought  not  to  un- 
settle that  practice,  unless  express  audioiities  are  produced 
for  our  guidance  in  so  doing.  The  words  of  the  statute 
do  not  exclude  notes  made  in  Scoilandf  and  the  reason  and 
.probabilities  of  the  case  clearly  include  them  in  its  beneficial 
.operation*.    . 

.  .    Rule  refused  (6). 

(«)  Selw.  N.  P.  4(h  edit.  363.  and  PMurd  v.  Hirrks^  S^Bgs.  4( 

*.    (ft)  Vide  Forbes,  on  Bilb,  174.      Piil.dS$»  '      ^ 
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Pbicb  and  OtheiB  f^.  Lea.  Jifpsdav* 

J«i.  «7. 


jClLSSUMPSIT.to  recoy^.the  price  of  two  chests,  of  Uq  The  tnveUer 
dye,  and  one  cask  of  .cream  of  tartfir,  sold  and,  delivered^  hoii»e*in*zil^ 

by  the'plaintiffs  to  the  defendant.    As  to'the  cream  of  tartar^  ^^  received 

^  '^  *  an  order  from 

the  defendant  pleaded  a  tender;  and  to  the  demand  for  the  s  coontry  ma- 
,       J  .  L'  i_  ^i.  •  •  •     J    nufacturer  for 

Jac  dye,  non  assumpsit,  uppn  which  there  was  issue  joined.  « cask  of  cream 

At  the  trial  before  Jbboti,  C.  J.  at  the  London  adjounjed  jfj^^jfc.^"^ 

Sittings  after  last  Term,  it  appeared  in  evidence,  that  the  purchase  two 
if       ^    ,        ,  .    .i^       .  ,  .    ,     cl»«»ts  of  lac 

traveller  of   the  plaintiffs,  who  were  nierchants  and  dry  dye  at  a  given 

salters  in  London,  called  on  the  defendant^  a  carpet  manu-  f^veUer  n^ 

facturer,  at  Kiddermimier,  for  orders,  when  a  conversation  ^„S^2^||,^j. 

ensued  respectiuff  the.  price  of  lac  dye,  and  being  told  that  cles,bnt  sUpo- 

the  price  was  about  7s«  or  7s.  3d.  per  lb.,  the  defendant  part  of  his 

madman  offer  to  take  two  chests  at  &.  Qd.  per  lb.,  at  six  Sli^gg^j'i'be 

months  credit,  and  at  the  same  time  save  an  order  for  the  tt  liberty  to 

.  o       •  ...   refuse  to  fulfil 

purchase  of  one  cask  of  cream  of  tartar,  at  5/.  |)ercwt.,  the  contract  aa 

also  at  six  months  credit,  which  was  to  be  forwarded  to  the  on  the  tenns' 

defendant  with  the  l^c  dye.    The  order  was  entered  in  the  prop***^*  ^J 
-  f  wnting  to  the 

traveller's  .order   book  m  the  presence  of  ,the  defendant  vendee  to  that 

The  traveller,  however,  at  the  time,  stipulated,  on  the  part  tnmof  post^or 

.of  bis.emplpyers,  that  ,they  were  to  be  at  libefty  to  rpfus^  Jowin^Noan- 

to  fulfil  the  contract  on  the  terms  proposed,  J)y  wnting  to  »w«r  was  sent 

the  defendant  to  that  effect  b}[  the  return  of  post,  or,  the  shortly  after* 

post  following;  but  that  if  they  accepted  the  offer  made,  ^ilSlds'were de- 

ihey  were  to  forward  ^e  ches^  of  Ja^  dye,  toge^ier  with  "▼©fed.   The 

^^  veooee  ac* 

the  cream  of  tartar,  in  due  course.    The  order  was  given  cepted  the 

on  the  21st  March,  1821 ;  on  the  d^y  following  the  tra*  ur,  hut  re*  ' 

veller  wrote  to  the  plaintiffs  requesting  them  to  fprward  th^  uc"S^i  nSd, 

lac  dye  and  the  cream  of  tartar  to  the  defendant  immedi-  ^^^  ^'^  ^^ 
.  .  ^^  '  not  an  accept- 

ately,  without  informing  them  that  he  had  reserved  to  them  ance  to  take 

the  liberty  of  refusing  to  execute  the  order,  bywritiiig  to^e^g^t^^  of 

Ftands,  and 
/eadcr  the  vendee  liable  for  the  li)c  dje,  the  contract  not  being  entire. 


90«  CAMS  IM  turn  «itt0*ft  ftSttCtt, 

lOiSl  ^6  defendant  to  that  effect  bj  return  of  post»  or  the  post 
^■J^v"^      following.    The  plaintiffs  accordingly  proceeded  to  eiecate 

PaicB  ii^^  order  for  the  lac  dye  and  the  cream  of  tartar  on  Ae 
terms  mentioned  by  their  tratdler)  and  tm  -die  29th  Marck 
they  forwarded  the  goods  by  a  canal  boat  to  the  defoidant. 
On  the  M  AprU  the  plaintiffs  imroCe  to  the  defendant  in:' 
dotdng  ati  invcnce  of  the  goods»  informing  him  diat  they  h«d 
been  forwarded  according  to  his  wishes.  By  return  of  post 
the  defendant  sent  back  the  letter  add  the  invoitei  informii^ 
the  plaintiffs  that  he  could  not  take  the  goods  invoioedy 
hasmoch  as  their  traveller  was  to  make  them  the  offer,  aid 
that  he  was  to  be  informed  whedier  or  not  th^  accepted  it 
in  course  of  post ;  and  as  they  had  failed  in  doii^  so,  h^ 
had  ordered  die  lac  dye  he  wanted  from  another  house. 
With  respect  to  the  cream  of  tartar,-  he  consented  to  take 
diaty  and  finally  refused  to  accept  the  lac  dye.  It  was  coQ> 
tended  at  the  trial  that  the  plaintiffs  could  not  recoverfol' 
the  lac  dye,  being  barred  by  the  statute  of  Frandstf  In 
answer  it  was  urged,  that  the  statute  of  Frauds  did  not 
operate,  because  the  order  for  the  goods,  including  both  the 
lac  dye  and  the  cream  of  tartar,  being  entire,  die  acceptance 
of  the  cream  of  tartar  Was  sufficient  to  take  the  case  out  of 
that  statute.  The  learned  Judge,  however,  was  of  opinion, 
that  as  there  was  no  absolnte  order  for  the  goods,  but- an 
order  depending  upon  something  to  be  done,  by  the  plain- 
tiffs, the  case  was  within  the  operation  of  the  statute,  and 
therefore  directed  a  nonsuit. 

Copley,  S.  6.,  now  moved  for  a  rule  to  dhew  cause  why 
the  nonsuit  should  not  be  set  aside  and  a  verdict  entered  fok* 
the  plaintiffs.  He  contended  that  die  order  for  the  goods 
must  be  considered  entire  and  absolute,  and  consequently, 
as  part  of  the  goods  was  Accepted,  the  case  was  widun 
the  exceptive  part  of  die  I7th  section  of  the  statute  of 
Frauds.  He  admitted  that  the  order  was  not  absolute  in 
the  first  instance,  but  upon  a  condition  merefy  i^  to  the 
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i«rlllkq^f8  of  rthe  pldivtiffs  4o  ex^t^Ut  it.  H  the  phi^  182S; 
tiffs  did.QPt  iftig^ify  fimf  Ment  witb^  A«.  time  /ilQitt- 
lated,  it  was  lo  be  ti^eti  that  they  did  aasetit,  and  that  the 
Qider  was  to  be  eiecutedi:  Th^  option  given  isK  this  cas^ 
m»t  having  hecn  exencised^'  tbd  order  Was  then  to  be  consi** 
dcred  asi .  absokte^  The  eonaent  of  the  defendant  to  the 
contract  was  ^fvidebced  by  his  giving  the  order^  and  as  die 
plaiatiflEBhlid  ratified  the  contract  by  fidndiag  the  goods  within 
m  nuBonable  time,  the  defendant  was  bound  to  pay  for.  them. 
At  all  events  the  defendant  most  be»  considered  as  having 
ratified  the  contractf  •  because  when  the  goods  were  sent  to 
him,  he  accepted  a  part,  and  rejected  the  rest.  As  the 
contract  was.  originally  ^ntirsy  and.  as  he  had  subsequently 
rmtified  it  by  acceptance  of  a  part  of /the  goodS)  he  was  not  at 
liberty  to  vettounce  the  neit  widiout  the  phintiflb'  eonsetit.' 
•.'.....  / 

ABBOYf,  -C.  Jr-^Where  the  acceptance  of  a  part  of 
goods,  wbidi  are  soM^  is  relied  upon«  to  tdee  the  case  out 
of  the  statute  of  Frauds^  it  must  be  an  aecdptftdoe  of  a  part 
of  goods,  bought  under  one  eiitire  c<)btract.  It  struck 
me  at  the  trial,  and  I  am  of  the  same  opinion  now, 
thni  tliis  could  not  be  ddttsidered  «is  due  entire  dentrtitt  for 
the  two  commodities,  hMurou^  &»  the  plaintiffs  were  to  be 
at  liberty  to  refii^e  to  deliver  the  laC  dye.  Aeoordiifg  to 
the  evidence,  a  positive  order  is  given  for  the  cream  of 
tartar,  and  then  an  offer  is  made  to  purchase  the  lac  dye  at 
so  much  per  pound,  being  less  than  the  current  j^rice  of  the 
article,  as  stated  by  the  traveller.  A  stipulation  is  theii 
made  by  the  traveller,  diat  hb  employers  should  be  at  liberty 
to  accept  or  refuse  that  offer,  but  with  a  promise  that  their 
assent  or  refusal  should  be  signified  to  the  defendant  wilhiii 
a  post  or  two.  Therefore,  whether  the  order  was  to  be 
considered  as  absolute  or  not,  was  to  depend  Upon  the  plain- 
tiff's answer  otie  way  or  the  other  within  a  post  or  two. 
No  answer  was  in  fact  sent  upon  the  sutgect  until  the  goods 
were  sent,  and  I  think  the  defendant  was  at  liberty  to  reject 


9(yd  CASSS  iNrriiB^ kino's  bsmou, 

I8SUI;       the  lac  dye.    I  took  the  opmion  ti  tfce'Juiy  upon  &6 
^•^^^''^^      evidence  as  to  tie  question  whether  there  had  been  a  stipula- 
e.  tion  that  the  plaintiffs  should  be  at  liberty  to  refuse  to  de- 

liver the  lac  dye,  in  order  that  the  parties  might  not  come 
down  to  a  second  trial,  and  the  Juiy  having  found  that^  &ct 
in  the  affirmative,  I  nonsuited  the  plaintiffs,  being  of  opinion 
diat  this  was  not  an  entire  contract  and  diat  the  acceptance 
of  the  tartar  could  not  be  considered  as  a  ratification,  so  as 
to  make  the  defendant  liable  for  the  lac  dye.  I  however 
gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  if  the 
Court  should  think  I  had  given  an  erroneous  opinion. 


HoLROYD,  J.  (a) — ^It  appears  to  me,  that  in  this 
there  were  two  contracts,  one  for  the  cream  of  .tartar; 
which  was  entire  and  absolute,  and  the  other  for  the  jac  dye', 
which  was  conditional  and  uncertain,  depending  upon  die 
answer,  of  the  plaintiffs  within  a  given  time.  As  no  anslver 
was  sent  within  the  period:  stipulated,  the  contract  as  to 
the  lac  dye  was  at  an  end.  lam  of. opinion,  therefore, 
tnat  the  plaintiffs  were  not  entitled  to  recover. 

Best,  J. — ^The  lac  dye  was  die  subject  of  a  distinct  con^ 
tract,  which  was  to  become  absolute  or  not,  according  ta 
the  assent  or  refusal  of  the  plaintifis,  to  be  signified  within 
a  time  stipulated.  No  answer  one  way  or  the  other  was  in 
fact  sent;  and  theref<«e  the  defendant  was  at  liberty  to  re- 
pudiate the  lac  dye  under  the  circumstances  stated.  Tlie 
acceptanpe,' within  the  meaning  of  the  statute  of  Fraudsj^ 
must  be  an  acceptance  of  a  part  of  the  subject-matter  of  an 
entire  contract.  The  acceptance .  here  was  of  a  distinct 
article,  pouUvely  ordered;  but  that  cannot  be  considered 
as  the  acceptance  of  another  article,  the  order  respectin^^ 
which  was  only  conditional. 

Rule  refuscicL   . 

(a)  Ba^Uy^  J.  was  absent. 


The  Kino  t^.  The  Justices  of  Warwickshiee  and       Mmdwi  o 
The  GuARBiANfi'Of  the  Poor  of  Birmingham.    ■       i^'^» 


XN  Triniiy  Term  A  rule  nisi  wis  granted,  calling  upon  By  statate  ts 

the  Justices  of  Warwickshire,  to  shew  cause  why  a  writ  of  S^'^e'aSirs 

certiorari  should  not  issue,  -to  remove  into  this  Court  a  cer-  of.  tbe  poor  of 

tain  order  made  at  the  last  Easter  Sessions,  dismissing  the  the  goardians 

appeal  of  WilUam  Phijpson,  agaidst  the  payment  of  the  sum  Siereby^ap^'* 

of  396/.  ISs.  4d.  by  the  guardians  and  OTerseers  of  Bir^  S^ed"*  d 

frnnghatn,  to- the  constables  of  the  said  parish,  for  the  pur-  jost  their  ac- 

pose  of  quashing  the  same ;  and  also  calling  upon  the  said  terly  meeting 

guardians  and  Ofverseers  to  shew  cause,  why  a  writ  of  man-  b^j^^'Jiad^J^ 

damns  should  not  issue,  commanding  them  to  pass  their  appeal  U  givea 

^       ,  ,  ^  ■;  to  the  Seaaiont 

accounts  for  the  years  1821  and  1622,  pursuant  to  the  statute  in  respect  of 

50  Geo.  3.  c.  4Q.    On  shewing  cause  against  this  rule,  the  done^^vhrtae 

case  was  this : — By  the  act  of  23  Geo.  3.  c.  44.  for  regula*  thereof;  hot 
"^  *'  the  statate  is 

ting  the  affairs  of  die  poor  in  Birmingham^  the  guardiana  silent  as  to  any 

and  overseers  thereby  appointed  are  directed  to  adjust  their  the  overseers 

accounts  at  quarterly  meetings  of  their  own  body.     The  "^^^"^^ 

atatute  gives  an  appeal  to  the  sessions  in  respect  of  all  magistrates,  . 

matters  done  by  virtue  of  that  act,  but  is  silent  as  to  any  50  Geo.  s. 

submission  of    the   overseers  and  guardians  accounts  to  hoifever^^that 

magistrates.     At  a  meeting  of  the  rated  inhabitants,  for  mandamus 
.  ^.^?  ^    .  ^,  '  would  lie  from 

the  purpose  of  passrog  the  accounts  of.  the  constables  for  this  Court  to 

the  years  1821  and  1822,  the  accounts  were  disallowed,  oft  ^1^  oversem 
the  ground  that  amongst  them  was  included  a  sum  of  *®  ^^^L^^iJ 
296/. '  13s.  4d.  being  the  amount  of  a  bill  of  costs,  and  maoner  re- 
charges, for  prosecuting  a.  person  named  George  Edmonds^  statute, 
for  publishing  a  libel  of  and  concerning  the  conduct  of  two 
county  JusUces,  in  committing  to  prison  a  person  named 
William  Plastans,  on  the  ground  that  he  was  a  pauper  who 
ind  been  passed  to  his  parish,  and  had  returned  without  a 
certificate  ;>  but  at  a  subsequent  meeting,  the  same  biU  was 


1038.       «gam  presented,  t<^ether  vith  one  for  additional  coats  le- 

^■^^^^^      specting  the  same  prosecudon,  amounting  to  1002.,  both:  of 

^^  J5^*     vhich  were  allowed  by  a   small  majority  of  the  persons 

?Wakwi€x*  P***®"^  ^P^  ^****  dlowaaee  the  tPtal  ampnpt  whs  paid 

•■ua  by. die  guardians  and  OTerseers,  and  form^  part  of  fbek 
accounts.  Thereupon  William  Phipson,  one  of  the  rated 
inhabitants,  appealed  at  the  kist  JSus^er ^Sestfons  agatqtst.  tiie 
fdlowaneei  and  the  appeal,  af(er  being  heard,  was  dismiased. 
IXbe  ni^peilant  then  applied  fqr  a  ca^9  (of  the'  opimpn  of 
this  Court,  which  was  refused,  except  op  ^e  terma  of  pay» 
iog  the  costs  to  which  the  rdspondents  had  bean  put  by  dif 
appeal.  It  was  now  olyected  to  the  two-fold  applicatioii 
for «  cf  riiorari  and  a  mandaauis,  firsty  that  tha  local  act 
IBS  GeOp  8*  q-  M.  relating^  to  the^  poor  of  ^  pansb  of 
JBirmngkamf  bad  in  express  teriys  takep  away  the  writ  of 
Dtrtiomi*;  apdaacpnd,  l^t«i  the  guardiwnB  and  overaaars 
bad  already rpasied  their  i|cco«qtf  kd^^  tm>4wi»9»-iri 
which  fact  &e  appellant  was  ignpiauiit*  until  after  tbeappae) 
bad  boen  tried)^  •ih^i  omndioiius  would  not  be,  e«d  thai  undar 
mcbiuraumstaneas  the  Court  hadiio  Mthon^  ta  issue  dbat 
"Will.  •  

'  The  Caifrl,  after  beariag  ScarleUi  Adam,  and  ZStf,  far 
the  Grawn^'  and  l£eader  and  HoUftch^  for  the  defandanls, 
declined  for  the  present  ^givi^g  any  opinion  as  to  the  fMS- 
tion  whether  thcf  certiort^ri  was  or  was  not  taken  awi^,  bnt 
ns  to  tflat  part  of  <  the  rale  which*  prayed  for  a  mandaasaa  lv> 
Ae  gnaidians  and  overseen  to  pas9  their  Mcounis, 

Abbott,  C.  J.  said — ^Tbe  question  now  u,  whether  the 
Court  has  authority  to  grant  a  mandamus  to  the  guardians 
and  orerseers  to  pasa  dieir  accounts.  It  is  said  that  4iay 
have  already  passed  their  accounts,  and  ihat  it  is  thairefere 
onnecaasaiy  for  this  Court  to  interpose.  If  the  fral  be  sa 
tiien  they  may  return  tbat  iact  to  ihe  writ  of  mandaaaus. 
The  granting  the  writ  thwefore,  mil  only  put  the  qtwatttn 


V»(9  n  19019  Aokmn  connft  of  twiuiiy.    I  am  quite  Mitisfied       1888. 
Ibllt  tbe  Ipcdstitute  does  not  Idw  amwy  the  jnriidiedoB  of      N^f^ 
^  Coiirfriil  iBi|»liiig  o  manduiui.    The  local  statute  oev*  «.^^ 

imoly  gif  e9  tiha  right  of  appeal  to  Ae  Setaioas,  aii4  what'  ISwSwfiZ 
over  msfy  bo  tbe.oowtniction  to  be  put  upon  diat  statute  as  to      MiiM« 
the  writ  of  cartfamri,  it  clearly  does  not  take  away  from  us 
the  ^war.  of  .ordering  the  go|udiaas  aiid>  overseers  to  do 
wimt  is  fit  sad  propi^r  lo  be  dobe,  prior  to  the.exefoise  of 
iim  right  of  apped*    The  qoestioD  upon  the  present  view 
^  the  case  .10^  wdiether  the  aopoonts  have*  beeor  pa^ed ;  i 
mtai-psi^sed*  n  ae  todtrect  dnr'atCientioh  of  Aose  who  iM 
topes*  Ihem,  to  this  partlcnlar  item,  wMeh  is  tbd  subjttet 
of  olgectjoQ^*    I  do-not'si^  that  iii  the  iOTestigatioa  of 
Tolumioous  accounts,  such  as  these,  the  attention  of  te 
Justices   is  to  be  directed  to    the  expenditure  of  every 
shilling  ,1vhteb  may  happen  to  haYe-  been  paid  irf  the'gaar- 
dians  in  the  ordinary  discharge  of  the  duties  of  their  office, 
fUph  as  trifling  snrns  paid  t6  panpeio,  or  minute  expences 
of  that  description.''  The  stnbag  fiict  here  alleged  is,  that  a 
very  laige  sum  of  money  had  been  paid  for  a  particular  , 
purpose,  the  legality  of  which  payment  might  be  doubted. 
It  is  now  supposed  to  have  been  paid  under  the  sanction 
of  die  authority  of  the  magistrates,  before  whom  it  was  the 
duty  of  the  guardians  and  overseers  to  pass  their  accounts, 
but  against  the  opinion  of  many  persons  who  thought  4bi||t 
such  a  disbursement  ought  not  to  have  been  made.     It  is 
rileged  that  the  overseers  and  guardians  were  apprized  of ' 
such  objectiops'  before  they  proceeded  to  pass  their  ac- 
counts.   Under  such  circumstances,  it  was   their  duty  in 
seeking  to  have  the  allowance  of  such  an  item,  to  have 
directed  thq  attention  of  the  magistrates  to  that  item,  so 
that  the  magistrates  might  exercise  their  judgment  upon  the 
auiyect,  and  aHow^  or  disallow  it,  according  as  they  were 
•atisfied  or  dissatisfied  with  it.    What  is  the  allegation  ki 
Ihis   cne^  ^  The   party  who  makes  the   affidarit  states, 
that  heiraspr^sentwhen^die^aeoouttts  wek«  submitted  to 


soe  cfASEs  IK  THIS  KiK6'S  Bieir^fty  * 

16I23.       the  Jnttioes,  but  tUat  the  atlentkm  of  the  Jiisticifs  was  not 

^'^'^'v^^      called  to»  nor  did  they  proceed  to  ezsmine  the  whde  of  the 

Tlie^xM^     items,  but  merely  looked  at  die  summary/  in"  which  was 

S^ARwf  i>  ^  I<^pii«  ^<™  of  £000/.  piAd  to  the  constables  for  diehr 

•anaa*       expences.    There  is  no  affidavit  on  die  other  hand  to  shew 

that  the  Justices  ever  inquired  into,  or  had  their  attention 

directed ,  to  the  component  parts  of  dat  siim.    1  am  tfaere^ 

fore  clearly  of  opinion,  dutt  we  ou^^t  to  make  absolute 

that  part  <^  the  rule  which  prays  for  a  mandamus  to  the 

overseers  and  guardians  to  pass  their  accounts,  and  it'wiU 

be  competent  for  diem  to  make  a  return  thereto.    As  to  the 

remainder  of  th^  ride  that  miy  be  discharged  or  enlarged, 

at  the  discretion  of  the  counsel  for  the  Crown,  until  we 

see  what  becomes  of  the  mandainur. 

Baylet,  Holbotd  and  Best,  J/s.  concurred. 

.    Rule  absolute  for  a  mandamus,  and  the 
remainder  of  the  rule  enlarged. 


j^l^[  WHKINSON   r.  DiGOLBS. 


itto™"**of*     "^  ^'^  ^®  *"  ^^^^^  ^'  assumpsit  for  an  attorney's  bilF. 

tills  Court  ma; 
recover  for  hi' 
fees  and  dis-  ..  ^  ,  -^ ^ 

wYng"JJft**a^  demand,  were  die  plaintiff's  fees  and  disbursements  in  suing 


attorney    of       ^    «oo«i*.p«^  *v..   «.  .^^^.ucjr  .  mu.. 

this  Court  may  At  die  trial  before  Abbott,  C.  J.  at  the  Middlesex  Sittings 
fees  and  dis-    ^^^^  '^^  Term,  it  appeared  Uiat  the  principal  subjects  of 


commission  of  out  a. commission  of  bankrupt,  at  the  instance  of  the  de- 
though  he  be  fendant,  agamst  a  creditor  of  the  latter.  The  plaintiff  had 
iB*CA^!^?'  ceased  to  practise  as  an  attorney  from  the  year  1814  to  1820, 
when  he.  was  re-admttted,  and  took  out  his  certificate  under 
the  statute  37  Geo.  3.  c.  90..  s.  31.,  and  die  present  cause 
of  action  had  arisen  since  his:  re-admission ;'  but  at  the  time 
die  commission .  in  question  was  sued  out,  he  was  not  a. 
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Boficifor  of  the  Couirt  of  Chancery.    The  question  at  the       1823. 

trial  was,  whether  the  pluutiff,  not  being  a  solicitor  in    ,  ^^V^^ 

Chancery,  conld  recover  his  fees  and  disbursements  for  suing    ^"^''•^* 

out  a  commission  of  bankrupti  under  the  SOth  section  of     Pk^glks. 

the  above  mentioned  statute.    On  the  part  of  the  defend** 

ant,  it  was  contended,  that  a  commission  of  bankrupt  must 

be  sued  out  by  a  soUcUor  only,  and  consequently  that  the 

plaintiff  could  not  maintain  this  action  by  virtue'  of  that 

section  of  the  statute;   and  the  case  of  Co/Ztnf  v.  Ntcio/- 

9on  {a)  was  cited,  as  an  authority,  to  shew  that  business  of 

this  nature  would  be  considered  as  business  done  in  die 

G>urt  of  Chancery*    The  learned  Judge,  however,  was  of 

opinion,  that  the  action  was  maintainable,  and  the  plaintiff 

had  a  verdict,  with  liberty  to  the  defendant  to  move  to  enter 

a  nonsuit. 

C.  F.  WiUidnu  novir  moved  aceordingly,  and  contended, 
that  an  attorney  could  not  sue  out  a  commission  of 
bankrupt  unless  he  veas  also  a  solicitor  in  Chancery*  He 
relied  upon  the  words  of  the  statute  37  O^*  3.  c.  90; 
s.  30.  which  subjects  any  person  practising  as  an  attorney^ 
solicitor,  &c.  without  obtaining  his  certificate,  to  a  penalty 
of  50/.,  and  disqualifies  him  **  from  maintaining  or  pro- 
secuting any  action,  or  suit,  in  any  Court  of  law^  or  equity^ 
for  the  recovering  any  fee>  reward,  or  disbursement  on  ac-* 
count  of  prosecuting,  carrying  on,  or  defending  any  action, 
suit,  or  proceeding,  or  having  prosecuted,  carried  on,  or  de- 
fended any  action,  suit,  or  proceeding,  or  any  matter  or  thing 
relating  thereto,  virithout  such  certificate.''  Tb6  question  then 
was,  whether  suing  out  a  commi^ion  was  business  done  in 
Chancery  \  for  if  it  was,  it  was  clear  that  an  attorney, 
not  being  admitted  in  that  Court,  could  not  sue  for  tbe  Fees ' 
and  disbursements  in  question.  He  tited  the  case  of  Collins 
V.  Nicholson  (6),  where  the  business  was  done  by  the  plain- 
tiff for  a-  bankrupt,  in  applying  to  his  creditors  and  to  the  ' 

(a)  «  Taunt.  3f  1.  (h)  «  Taunt.  t31. 

VOL.   II.  U 


WiLKlNSOir 
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1833.  Lord  CJhaticellor,  b  order  to  get  hia  certificate  signed;  and 
Man^eld,  C.  J.  in  ddivering  the  jiklgment  of  the  Court, 
said,  "  it  is  now  decided  that  ail  proceedings  by  petition 
DicGLss.  iQ  iiie  Chancellor,  are  proceedings  in  Cltancery,  and  causes 
of  the  utmost  magnitude  and  importance  come  on  in  that 
shape.  An  application  must  be  made  to  the  Chancellor, 
to  have  his  signature  to  the  certificate,  and  it  has  long  been 
settled,  that  where  a  bill  contains  one  item  which  is  a  pro- 
ceeding in  a  Court,  all  the  residue  of  the  bill,  though  it  be 
even  a  bill  merely  for  conveyancing,  is  taxable/'  If  then  suing 
out  a  commission  of  bankrupt  was  a  proceeding  in  Chan* 
eery,  it  followed  of  courae,  that  the  plaintiff  could  not  sue 
for  his  fees  and  disbursements  in  the  performance  of  such 
business,  unless  he  was  a  solicitor. 

Abbott,  C.  J. — I  do  not  feel  myself  justified  in  saying 
that  an  attorney  of  this  Court  cannot  sue  out  a  commisaon 
of  bankrupt  unless  he  is  also  a  solicitor  of  the  Court  of 
Chancery.    I  do  not  say  that  there  may  not  be  exceptions; 
all  I  say  is,  that  unless  my  mind  is  satisfied  to  the  contrary 
in  this  particular  instance,  I  must  hold  |his  action  nuMntain- 
able.    The  expressions  used  by  Sir  James  Mansfield,  in  the 
ease  ii|  the  Common  Pleas,  are  certainly  vety  strong,  but 
the  effect  of  that  decision  is  no  more  than  that  the  business 
done  by  the  plaintiff  was  taxable,  though  done  by  an  at- 
torney, and  it  does  not  necessarily  follow  that  the  party 
should  be  a  solicitor  duly  enroUed  in  the  Court  of  Chancery 
to  enable  him  to  do  such  business.    That  case  by  no  means 
concludes  the  present  question.    I  believe  the  practice  has 
been  for  attomies  of  this  Court  to  apply  to  a  solicitor  to  sue 
out  a  commission  of  bankrupt,  if  it  be  necessary  that  the 
name  of  the  solicitor  should  appear.    If  the  name  of  the 
attorney  or  solicitor  is  not  to  appear  upon  the  proceedbgs, 
I  apprehend  the  par^  need  not  be  a  solicitor.    If  a  bill  in 
equity  is  filed,  the  name  of  the  solicitor  appears,  but  in 
out  ii  commiswon  of  bankrM|>t^  I  believe^  it  does  noC 


Wilkinson 

V. 


HILARY   TBRH,   THIRD   ORO.  IV. 

An  attorney  of  one  Court  may  practise  in  the  name  of  ano«       18231 

ther  (where  that  name  is  required)  in  the  other  Courts.    If 

the  name  of  the  solicitor  was  required  in  this  instance,  the 

commission  might  be  sued  out  by  the  plaintiff  in  the  name      ^i<^<>I'B«< 

of  a  solicitor,  without  violating  the  act  of  Parliament ;  but 

still  there  would  be  nothing  to  prevent  his  suing  in  his  own 

name  for  the  amount  of  his  bill.    If  no  name  was  requisite, 

then  it  is  clear  that  as  an  attorney  he  might  do  this  business* 

In  either  way  of  considering  this  case,  I  think  it  would  be 

too  much  to  say  that  the  plaintiff  cannot  maintain  this 

action. 

Bayley,  J.  concurred. 

Ho  LB  o  YD,  J.  observed,  that  proceedings  in  bankruptcy 
were  on  the  common  law  side  of  die  Court  of  Chancery^ 
and  therefore,  until  the  contrary  was  shewn,  there  was  no- 
thing to  prevent  an  attorney  suing  out  a  commission  of 
bankrupt  without  being  a  solicitor,  and  suing  for  his  fees 
and  disbursements  in  respect  thereof. 

Best,  J.  concurred. 

Rule  refused  (a), 

(«}  Vide  S  Geo.S.  c.  S3.  1. 10. 
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Brady  v.  Jones.  Ttiefdoy, 

Jan.  tS. 


xIlSSUMPSIT  for  the  use  and  occupation  of  furnished  Defendant 

lodgings.   At  the  trial,  before  Abbott,  C.  J.,  at  the  Undon  T^^^t^^-^ 

acUoumed  Sittings  after  last  Term,  the  defendant  relied  upon  5*f„'^^3'  ll  * 

...  -      ,  .    ,^  61.  17«.  6rf.and 

■aid  to  plaiDtiff  «<  there,  take  your  denuuid ;"  and  at  the  same  time  delivered  a  coun- 
SLS  ?  "'^°  plalntiflT  of  lU  St.  and  platnUflT  aaid,  "  yon  muat  go  to  my  attorney"  •— 
Held,  that  this  was  net  •ufficient  Co  sspport  a  plea  of  tender  to  an  action  brought  for 
the  en.  I7f .  6tf«  '  ."^^  ^  ^ 

V  2 
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•  1823.  A  plcit  of  tender^  tbe  evidence  in  support  of  which  wai,  thai 
he  called  upon  the  plaintiff  at  bis  residence,  and  laid  aeven 
sovereigns^  together  with  a  paper,  containing  a  counter 
JoHBt.  demand  upon  the  plaintiff  to  the  amount  of  l/.  Ss.,  upon 
the  table,  saybg, ''  There,  take  your  demand.''  The  plainr 
tiff's  demand  amounted  to  61.  17s.  6d.  The  plaintiff  did 
not  take  up  either  the  money,  or  the  paper^  but  simply  re- 
plied, ''You  must  go  to  m;  attorney;"  upon  which  the 
defendant  retired  with  the  money.  The  learned  Judge  was 
of  opinion,  that  this  was  not  a  good  legal  tender,  and  the 
plaintiff  had  a  verdict. 

C.  Philips  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  contended,  that,  under 
all  the  circumstances  of  the  case,  this  was  a  suflScient  tender. 
The  sum  tendered  was,  in  a  very  trifling  degree,  larger 
than  the  debt,  but  no  objection  was  made  by  the  plain- 
tiff on  that  head ;  and  it  has  been  held,  that  where  a 
debtor  tenders  more  than  is  dqe,  and  asks  change,  that  is  a 
good  tender  if  the  creditor  does  not  object  to  it  on  that 
account  (a).  It  must  be  further  admitted  also,  that  the  de- 
fendant presented  with  the  money  ,a  hill  for  a  counter  de- 
mand upon  the  plaintiff,  but  he  did  not  make  any  demand 
in  terms,  or  at  all  refer  to  the  contents  of  the  bill ;  and 
that  circumstance  therefore  had  no  bearing  up<m  the  trans- 
action, and  could  not  influence  die  plaintiff's  mind  as  re- 
garded his  rejection  of  the  money.  It  is  dear  that  in 
substance  and  fact  the  sum  due  was  tendered,  and  though 
presented  in  a  shape  somewhat  exceeding  the  debt,  still  as 
no  objection  was  made  by  the  plaintiff,  and  no  qualification 
or  deduction  chumed  by  the  defendant,  this  was  a  good 
tender. 

Per  Curiam. — In  order  to  support  a  plea  of  tender,  there 
must  be  evidence  of  an  offer  of  die  specific  sum  due>  un« 
(•)  Peake's  N.  P.  C.  88.  ' 
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qualified  by  ^y  circumstance  whatever.    Here  a  lai^er  sunt       1823. 
than  that  due  is  offered,  and  is  accompanied  by  a  counter 
demand  in  writing  by  the  defendant  upon  the  plaintiff.    In 
both  these  respects  this  is  an  insufficient  tender,  and  there*      Jombs. 
fore  the  pkdntiff  is  entitled  to  retain  his  verdict. 

Rule  refused  (a). 

(a)  Vide  Douglas  ▼.  PtUriekf  3  T.  R.  683.    4  Esp.  N.  P.  C.  68.  and 
Ricers  ▼•  GrijfUhs,  ante,  toI.  t.  p.  215. 


IvESON,  Gent,  one,  &c.  v,  Conington.  3Wm%, 

Jott.  28. 


X1.SSUMPS1T  upon  an  agreement  to  pay  costs.    Plea,.  The  respective 

the  general  issue.    At  the  trial  before  Abbott,  C.  J.,  at  the  hoM^'^Muse,  * 

London  a4)oumed  sittings  after  last  Term,  it  appefwed  m  ^I^^Jji^ 

evidence,  that  the  phuptiff  and  the  defendant  were  respec-  drawn  at  the 

tively  the  attomies,  for  two  persons  named  Loft  and  Stabler,  ^'IfoUomng 

in  an  action  on  the  warranty  of  a  horse,  brought  by  Liift  JI"^^^*Se*,i. 

against  Stabler.    That  cause  was  set  down  for  trial  at  the  dersigned,  at- 
1    .  T     .  A    •         r       ,  ^^.       ,      ,        .     ,    -       tormesfortiie 

last  X.e;i/ Assizes  for  the  county  of  Xitiico/it,  but  it.  being,  above  named 

agreed  to  withdraw  the  record^  the  present  plaintiff  and  the  Sie  above"^ 

present  defendant   signed  the  following  agreement,  upon^^^^^^^ 

which  the  present  action  was  brought:-^  hereby  permn^ 

aUy  consent, 
.    .  nndertake,and 

l^fi  v.  stabler,  Z^t'a^ 

cause  sfaan  be 
.  .        i.        1         .  withdrawn; 

''  We,  the  undersigned,  attoroies  for  the  aboro-naimed  tiiat  the  above 

plamtiff,  and  the  above-naiqied  def#ndfu)t,  do  hereby  per*  feodant  shall 

sonally  consent,  undertake,  and  agree,  that  the  record  "*  JJ^fn^Sehorsa 

this  cause  shall  be  witbdrawQ ;  that  the  above-named  de«  in  the  plead* 

ingt  in  this 
canse  named,  and  shaU  pay  the  8QI||  of  6H.  17«.  to  the  above  named  plaintiff;  that  Me 
eo$i8  rf  the  suU  on  the  part  of  the  defendant  ohaU  be  taxed  between  the  piriieM,  cm  the  prin^ 
cipte  between  plaintiff  and  d^endant;  and  that  such  taxation  shaU  be  made  and  perfected 
byt  ftc'^Held,  that  the  phiintiff's  attorney,  in  the  original  action,  was  personally 
liable  apon  this  nndertakiDg  to  pay  to  the  defendant's  attome]^  the  costs,  when  taxed, 
pnrsoant  to  the  agreement* 
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1628.        fendant  shall  take  back  again  the  hone  m  the  pleadings 

^^^^^^^^      in  this  cause  named,  and  shall  pa;  the  sum  of  64/.  17s. 

V.  to  the  above-named  plaintiff;  that  the  co^s  of  the  stizY, 

CoNincTON.   ^^  ^j^  j^^  ^jr  ^^  defendant,  shaU  be  taxed  between  the 

parties,  on  the  principle  between  plaintiff  and  defendant ; 

and  that  such  taxation  shall  be  made  and  perfected  by 

Messrs.  Sandys  and  Co.  and  Messrs.  Eyre  and  Coverdak, 

the  respective  agents  of  the  said  parties,  and  that  all  ex- 

pences  of  the  keeping  and  maintenance  of  the  said  horse 

from  the  day  when  the  said  horse  was  left  at  Beverley,  on 

his  bemg  returned,  up  to  thch  day  of  the  horse's  arrival  at 

Lincoln,  shall  be  borne  and  defrayed  by  the  said  James 

Stabler.    Witness,  &cJ 


.  w 


This  agreement  being  proved  at  the  trial,  it  was  object^, 
on  the  part  of  the  defendant,  that  it  did  not  amount  to  a 
contract  by  him  fpersonally  to  pay  any  body ;  and,  second, 
tfiat  at  all  events  it  did  not  amount  to  a  contract  to  pay  the 
plaintiff,  and  consequently  the  action  could  not  be  suppoit- 
ed.  The  learned  Judge,  however,  over-ruled  both  objec* 
tions,  and  the  plaintiff  had  a  verdict  for  the  amount  of  the 
taxed  costs  of  the  fomier  action,  with  liberty  to  the  ddttid* 
ant  to  move  to  enter  a  nonsuit, 

Denman,  C.  S.,  now  moved  accordingly,  and  renewed 
both  objections.  As  to  the  first,  the  agreement  did  not 
contain  a  single  word  about  the  payment  of  the  costs,  but 
was  merely  an  agreement  between  the  attomies  that  they 
should  be  taxed  on  a  certain  principle,  and  it  would  be 
going  much  fiirther  than  either  Appteton  v.  Binks  (a),  or 
Surrell  v.  Jones  (b),  it  the  Court  should  be  of  opinion 
tfmt  the  undertaking  given  was  sufficient  to  support  the 
action.  In  Appleton  v.  Binks,  the  defendant  actually  co- 
iFcnanted  for  another,  to  pay,  and  so  in  Burrell  v.  Jones^ 
there  was  a  clear  undertaking  to  pay,  but  here  there 
(a)  6  EsBt,  148.  {b)  $  Barn.  St  Aid.  4l7. 
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was  no  such  undertaking.    This  agreement  could  not  be        182S. 
considered  as  a  personal  undertaking  binding  upon  the  de- 
fendant himself,  for  the  utmost  it  amounted   to,  vas  to 
redder  him  a  surety  for  his  client,  and  therefore  he  could    Conwotow. 
not  be  liable  to  pay  the  costs,  until  the  client  refused  to  pay. 
When  an  attorney  undertakes  for  his  client  to  do  a  particular 
act,   he  u  never  supposed   to  undertake  personally,  and 
thereby  render  himself  liable  in  case  of  a  default  on  the 
part  of  his  client.    The  agreement  in  question  mdeed  did 
not  amount  to  an  undertaking  binding  upon  either  party* 
An  attorney  is  supposed  by  virtue  of  his  retainer  to  have  a 
general  authority  to  act  for  his  client,  and  whatever  is  done 
under  that  authority  is  binding  only  upon  the  client.    Here 
the  defendant  had  only  contracted  on  behalf  of  his  client, 
and  where  the  party  contracting  is  known  to  be  a  mere  agent, 
be  is  not  personally  responsible  (a).    Then,  with  respect  to 
the  second  objection,  supposing  this  were  held  to  be  a  con 
tract  to  pay,  surely  it  could  not  be  a  contract  to  pay  the 
present  plaintiff,  but  Stabler,  the  defendant  in  the  original 
action,  who  would  be  entitied  to  receive  the  costs;  and 
therefore  he  was  the  proper  party  to  have  brought  the  ac* 
tion.    The  agreement  amounted  to  a  mere  personal  under- 
taking by  the  respective  attomies  that  certain  things  thereia 
contained  should  be  done,  and  the  Court  would  not  travd 
out  of  it  for  the  purpose  of  supporting  the  present  action. 

Per  Curiam. — ^This  clearly  amounts  to  a  personal  agree- 
ment binding  upon  the  parties  who  have  signed  it.  lliere 
is  nothing  in  the  agreement  which  can  in  any  way  bind  the 
client ;  he  does  not  midertake  to  pay.  What  is  the  use  of 
the  word  **  personally"  unless  it  bmds  the  individual  signing^ 
the  paper  i  If  the  defendant  only  meant  to  bind  his  client, 
it  can  hardly  be  supposed  that  he  would  not  have  so  ex- 
pressed himself.    Here  the  principal  is  out  of  the  question  ; 

.  («)  Vide  HaebtaUi  v.  HaldimoMd,  1  T.  R.  17t.  and  Baireii  v.  ilforrtf, 
2  T/inat.  374. 
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18SS.       And  it  is  highly  piobsble  tlmt  the-  parties  would  not  have 
^^v-«i^      trusted  th«  cIieot»  and  therefore  stipulated  for  the  pergonal 
IvEsoM       undertaking  of  the  attonvey.    Suppose  the  client  were  sued 
CoHiMOToH.  upon  this  undertaking,  he  would  have  a  right  to  say,  ''  I 
never  authorized  my  attorney  to  do  diis ;  it  b  true  I  have 
given  him  a  general  authority  to  do  the  best  for  me ;  but 
I  do  not  think  this  is  the  best  thing  he  could  have  done  foe 
me."    We  think,  that  when  an.attomey  says,  <'  I  personally 
undertake"  to  do  so  and  so,  he  is  pledgbg  his  personal  re- 
sponsibility; and  this  case  is  not  distinguishable  in  principle 
from  BwrrM  v.  Jon^^ 

Rule  refused* 


TtieMiiaf,  PoLAHB  and  Another,  Assignees  of 


Bankrupt,  t,  Glyn  and  Others. 

If  •  penon  in  AsSUMPSIT  for  money  had  and  received.    At  the  trial 

trade  pays  a  ^ 

Bom  of  moaey  before  ^Mof/^C  J.,  at  die  London  adjourned  Sittings  after 

creditors,  and  last  Tenn,  it  appeared  that  the  act  of  bankruptcy  upon 
in^ndbiTsute  ^^ch  the  commission  was  founded,  was  a  lying  in  prison 
***'  K"^*?  for  two  mondis,  from  the  24th  December^  1821,  on  which 
Ueve  bank-  day  the  bankrupt  was  arrested^  on  account  of  certain  bills 
WejLfnot  ^^  exchange,  which  came  due  on  the  15di  of  the  same 
thrtlme^lie'  ™^"*-  ®°  ^he  14th  of  the  same  month,  the  bankrupt  paid 
makei  such  ^  to  the  defendaotSi  who  were  his  bankers,  a  balance  v'hich 
Fraodolent  ^  owed  them,  and  which  constituted  the  sum  sought  to  be 
meMohiK'^die  '^covered  in  this  action.  The  bankrupt  deposed,  that  shortly 
^'^T^Kl'V'  "^fo**  ^^  payment  in- question  he  had  received  a  letter  from 

mptcy  after-  the  defendants,  requesting  to  know  whether  he^  intended  to 
wards  ensues, 

the  assignees  may  maintain  assumpsit  for  money  had  and  received  to  their  use  against 
the  person  to  whom  aoch  TohiDlary  payment  has  been  made,  though  the  cause  of  action 
arises  before  the  actual  bankruptcy.  Therefore  where  A.  paid  B.  and  others  his  hauliers^ 
on  the  14tb  Deeem^f  a  sain  of  money  which  be  owed  them,  as  the  balance  of  his  account, 
and  on  the  16th  was  arrested,  and  Went  to  prison  and  committed  an  act  of  bankruptcy  by 
lying  there  for  two  months  s-^Held,  that  Us  assignee^  might  recover  back  the  money  so 
paid,  though  at  the  time  of  the  payment  he  did  not  apprehend  bankruptcy^ 
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pay  olBf  his  balance  at  the  ensuing  Christmas,  as  it  was  impor*  1829. 
tant  to  thenii  at  that  period  of  the  year,  to  be  informed  what 
funds  they  might  expect  to  be  in-coming ;  but  he  expressly 
swore  that  he  did  not  make  the  payment  in  consequence  of  ^I'Vm* 
that  letter^  but  because  he  thought  his  account  with  his 
jbi^nliers  was  distinct  from  all  other  accounts,  and  that  he 
was  bound  in  honour  to  pay  them ;  and  that  he  was  not,  at 
the  time  of  the  payment,  aware  that  bankruptcy  was  in- 
evitaUe.  The  learned  Judge  left  it  to  the  Jury  to  say  whe- 
ther the  payment  to  the  defendants  had  been  made  volunta- 
rily, with  a  view  to  give  them  a  preference,  or  in  conse- 
quence of  a  threat  held  out  by  them.  He  told  them,  that 
in  pomt  of  law,  if  the  bankrupt  had  at  the  time  reasonable 
grounds  for  knowing  that  his  payments  must  cease,  and  had 
intended  to  give  the  defendants  a  voluntary  preference,  then 
the  payment  was  void,  and  the  plaintiffs  were  entitled  to  a 
verdict;  but  if  the  money  viras  paid  under  the  inBuence  of 
a  threatening  demand  by  the  defendants,  then  the  payment 
was  good,  and  they  would  find  a  verdict  for  the  defendants ; 
but  he  added,  that  in  his  opinion  the  bankrupt  had  reason* 
able  ground  to  expect  a  bankruptcy,  and  that  he  had  paid 
the  money  with  a  view  to  give  the  defendants  a  preference, 
and  not  under  the  influence  of  a  threat,  to  which  be  thou^t 
the  defendants'  letter  did  not  amount.  The  Jury  found  a 
verdict  for  the  plaintiffs, 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted, 
on  two  grounds,  firat,  that  the  learned  Judge  had  mis-' 
directed  the  Jury  in  point  of  law^  by  telling  them,  that 
unless  the  payment  had  been  made  under  the  terror  of  a 
threat,  it  could  not  be  justified  against  the  claim  of  the 
assignees ;  and,  second,  that  under  the  circumstances  of  the 
case  the  present  fonn  of  action  was  bad.  As  to  the  first 
pointy  a  threat  is  not  necessary  to  legalize  a  payment  under 
circumatAQces  such  as  the  present ;  a  demand  of  a  d^bt,  in 
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1828.  the  ordinary  eoune  of  barioess.  is  sofBcient.  Croifryv. 
Crouch  (a).  Now,  there  was  such  a  demand  here.  What 
can  a  banker  mean  by  asking  his  debtor^  whether  he  int^ids 

OhnM.  ^  p^y  ^ff  i^jg  balance  at  Chrtittnas^  and  what  Cttn  the  debtor 
understand  by  the  question?  It  is  ctearly  a  demand  for 
payment,  and* as  such  only  can  either  party  consider.it. 
IJbboit,  C.  J.  But  the  bankrupt  expressly  stated  at  the  trial, 
that  he  did  not  pay  the  debt  in  consequence  of  the  defend- 
ants'letter.  Bayley,3n  The  nde  as  to  diis  class  of  cases 
is  well  hid  down  by  Gibbs,  C.  J.,  in  Fidgeon  ▼.  Sharpe(b), 
and  seems  in  substance  to  be  diis;  if  a  man's  general  .cir- 
cumstances be  such  as  should  fairiy  lead  him  to  beKere 
bankruptcy  probable,  and  he  vohiutarily  makes  a  paymeat 
to  one  creditor  to  the  exclusion  of  the  rest,  that  is  a  frand 
within  the  meaning  of  the  statute  1  Joe.  I.e.  15*  s.  S ;  but 
otherwise  if  he  makes  it  in  consequence  of  the  pressing 
importunity  of  the  creditor ;  for  then  the  payment  is  valid.} 
In  that  view  of  the  law  it  b  difficult  to  say  that  it  apjdies 
to  the  present  case.  Tlie  word  ''  fraud"  necessarily  sup- 
poses concert  and  combination  between  both  the  parties,  to 
injure  the  other  creditors.  Now  here  there  was  no  such 
combination.  The  payment  was  made  in  the  fair  and  ordi- 
nary course  of  commercial  transactions,  and  without  any 
intention  in  either  party  to  do  any  thing  fraudulent  or  un- 
usual. [BayleiffJ.  A  fraudulent  intention  m/the  common 
sense  of  the  word  is  not  necessary  in  order  to  invalidate  the 
payment,  nor  is  the  privity  of  the  creditor  necessary.  Tliat 
was  decided  iu  Harmon  v.  Fuhar(c).'\  That  case  is  very 
distinguiduible  from  the  present  That  was  an  action  of 
trover  for  two  promissory  notes ;  and  there  the  money  never 
reached  its  destination.  But  it  has  been  decided,  that  an 
assignment  of  a  bankrupt's  effects'i  even  in  preference  of  a 
particular  creditor,  is  good,  if  possession  be  deliver^,  SnutU 
V.  OudUsf{d),  which  cite  has  certainly  nevd*  been  expressly 

(a)  11  East,  S56.  (e)  Cowp.  117. 

(i)  5  Taunt.  539.  (4)  P.  Wms.  4tr. 
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aw-niled,  «Dd  wfa^ch  is  citied  in  the  subsequent  cuse  of       ^^^ 
Jlderson  ▼•  TVmp/f  (a).    In  the  case  of  Smith  ▼.  Payite(6)i 
Lord  Kenyan  says,  "  It  is  admitted,  that  if  the  defendant 
had   threatened   the  bankrupt  in  case  of  his   refusal,  the 
transaction  would  have  been  valid ;  but  there  is  no  occasion 
Jiff  a  creditor,  under  such  circumstances,  to  threaten  an  actual 
arrest;  and  here  the  defendant  did  press  the  bankrupt  for  a 
eecurUy.   And,  under  these  circumstakices,  the  bankrupt  him' 
sfilf  having  sworn  to  the  honesty  of  ike  transaction,  and  thai 
he  did  not  meditate  a  basskruptcy  at  the  time,  and  the  Juiy 
ly  their  verdict  having  negatived  the  idea  of  collusion,  there 
is  no  ground  for  setting  aside  their  verdict/'    Now  in  eviBiy 
particular,  except  the  finding  of  the  Jufy«  this  case  is  pre- 
ciselj  similar  to  the  present,  and  even  that  dissimilarity 
affords  a  strong  aigument  id  favour  pf  the  present  dtfendiuit^ 
becauae  it  proves  that  Lord  Kenyon  was  of  opinicai  that 
eoUiisiou  between  the  baiikrupt  and  the  creditor  was  one 
necessary  ingredient  to  constitute  a  paymeqt  by  the  one  to 
the  other  a  fraud  upon  the  other  creditors  and  the  bankrupt 
laws.     Upon  the  authority  therefore  of  that  ^decision,  and 
upon  a  fair  consideration  of  the  circumstances  of  this  case^ 
it  b  clear  that  the  learned  Judge  misdirected  die  Jury  in 
point  of  law,  and  that  the  defendant  consequently  is  entided 
to  a  new  trial  upon  that  point    But  the  form  of  action 
adopted  by  the  plamtifis  is  clearly  inapplicable  to  the  case. 
This  was  a  payment  made  in  the  ordtnaiy  course  of  trade  by 
a  merchant  to  his  bankers,  and  was  made  long  previous  to 
any  act  of  bankruptcy.    How  then  oould  it  be  said  to  be 
the  property  of  the  assignees,  who  were  not  chosen  till  long 
after  the  time  when  it  was  made,  and  whose  title  accrued  by 
relation  to  an  act  of  bvolEruptcy  not  then  committed^  nor  even 
thw  in  contemplation  f    It  could  not  be  mon^y  received  to 
then-  use,  nor  could  it  be  so  declared  for,  because  there  was 
no  evidence  that  it  was  »tiU  in  tbs  defendants'  hands  ^ben 

1^)  4  Bnrr.  2SS5.  (6)  6  T.  R.  15S. 
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182^.        tbe  action  was  brought.    Upon  this  ground,  therefore,  the* 
^"^^^^^^      present  action  is  not  maintainable. 

PdLANb 

Gltm,  Abbott,  C.  J. — ^I  have  a  perfect  recollection  of  the 

mode  in  which  I  left  this  case  to  the  Jury;  and  I  am  free 
to  confess  that  my  opinion  now  is  the  same  as  Aat  which  I . 
expressed  to  th^n.  1  told  them  that  the  objecrof  the  sta* 
tote  was  that  the  whole  of  the  bankrupt's  property' shoidd 
be  equally  divided  among  all  his  creditors;  that  if  at-  the 
time  of  a  payment'  to  one  creditor  the  debtor  had  fair 
grounds  for  anticipating  bankruptcy  as  a  probable  result, 
and  made  that  payment  voluntarily,  such  payment  was  a 
fraud  upon  the  statute,  and  could  not  be  supported ;  but 
that  if  it  was  made  in  consequence  of  the  threat  or  impor- 
tunity  of  the  creditor,  it  was  a  legal  payment  and  was  pro* 
tected.  1  then  left  it  to  them  to  say  how  the  facts  of  the 
case  stood  in  relation  to  the  law,  and  they  found  a  verdict 
for  the  plaintiffs. 

Bayley,  J. — ^I  am  of  opinion  that  this  case  was  pro* 
perlyleft  to  the  Jury,  and  that  they  have  found  the  right 
verdict.  I  take  the  general  rule  of  law  upon  this  subject- 
to  be,  that  a  voluntary  payment  to  one  creditor,  under  cir- 
cumstances which  must  reasonably  lead  the  debtor  to  be- 
lieve bankruptcy  probabk  (not  iueditabki  for  I  do  not 
think  it  necessary  the  rule  should  go  that  length)  is  a  fraud 
upon  the  other  creditors,  widiin  the  meaning  of  the  bank- 
rupt laws,  and  that  money  so  paid  may  be  recovered  by  the 
assignees  when  a  bankruptcy  has  taken  place.  Here  the 
defendants  certainly  did  make  an  application  upon  the  sub- 
ject of  their  debt,  but  the  bankrupt  did  not  act  upon  that 
application ;  he  went  voluntarily  and  [paid  the  money  upon 
motives  honourable  certainly  to  him  as  an  individual,  but 
which  cannot  be  recognized  as  a  defimce  in  law.  It  appears 
from  the  bankrupt's  own  evidence,  that  he  did  not  act  in 
consequence  of  the  defendants*  letter,  and  I  think  the  other 
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hcts  of  the  case  abundantly  provei  that  at  the  moment  vhen  WStS. 
be  acted,  bis  circumstances  were  such  as  might  reasonably 
lead  him  to  expect  that  bankruptcy  was  probable.  I  am 
also  of  opinion,  that  the  action  is  maintainable  in  its  pre-  ^^^v** 
sent  form.  In  point  of  law  the  money  was  wrongfully  re- 
ceived. By  the  subsequent  act  of  bankruptcy  it  became 
the^  property  of  the  assignees,  as  the  representatives  of  the 
creditors  at  large,  and  though  there  was  no  evidence  diat 
the  identical  sum  remamed  in  the  defendants*  hands,  still 
the  law  will  intend  that  it  did,,  and  that  it  was  receivied  to 
the  use  of  the  plaintiffs  in  their  character  of  assignees. 

HoLBOTD,  J.— I  am  of  the  sanie  opinion.  1  think  tbe 
Jury  have  found  the  iacts  of  the^  case  to  be  such  as  render 
tbb  payment  illq;al  within  the  spirit  and  the  mischief  of  the 
bankrupt  laws.  With  regard  to  the  form  of  action,  it  seems 
to  me  that  no  other  could  have  been  adopted.  It  certamly 
was  not  money  received  to  the  use  of  the  bankrupt,  nor 
could  he,  under  any  circumstances,  have  recovered  it  back  in 
any  action  brought  by  himself.  I  dunk  the  verdict  ought 
ix>t  to  be  disturbed. 

Bbst^  J,  concurred. 

Rule  refiMd. 
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The  Stat.  16  Jle 
17  Cat.  S.C.  It. 
for  making 
certain  rivers 
navigable, 

Sive  tlie  on* 
ertakers 
therein  men- 
tioned power 
to  make  new 
entSy  &c.  for 


HoLus  V.  GoLDFiKOB  tntl  Otben. 


T^RESPASS  for  caHering  a  oertem  dose  of  tke  plaintiff^ 

in  the  parish  oi  Campion,  in  the  eoimty  of  Sotf<iMp/oii, 

bottpcfed  on  the  east  by  a  dkth,  and  on  the  west  by  part  of 

the  river  JlcAeii,  and  outtiig.down  die  tiaes^  tmderwood; 

and  bushes^  diere  growing.    Second  count  described  the 

locus  in  quo  by  the  name  of  the  bank,  and  bounded  as  in 

^  the  first  count.    Plea.  Not  Guilty,  and  Issue  thereon.   Tins 
theporpoteof  ,      .i      ^    ,  ^        •  j 

improving  the  was  the  sAond  trial  of  toe  same  cause  of  acdoo,  and  on 

!?d!^rileV^  At  the  trial  be. 

Sem^riSfke  *^  ^^^^^  ^**  at  the  last  Lent  Assizes  for  the  connty  of 
compensation  HanU,  the  pbdtttiff  churned  to  be  the  proprietor  of  the 
of  lands,  navigation  of  the  ri?er  lichen*  The  defendant  GoAffbisA 
sabh^cnuT  &c.  ^•^  owner  of  lands  .and  meadows  contiguous  to  the  naviga^ 
were  to  be  car-  ^^^  g^  j  ^^  ^lli^  defendants  weie  labourers  in  his  employe 
ried,  for  any  rw^  .       .  ,    ,        .         •     i  •  i 

injury  done  to  ment*    The  question  mtended  to  be  raised  between  toe  par- 

^ccorSu^Tto^  ti^  wa«  as  to  the  right  of  soil  in  the  easteni  hank  of  the 
t^on^^of  wm*'  na^Wation,  at  a  place  called  Comptm  Malm  or  Mawm. 

nis8ionert,or  The  trespass  was  admitted.  The  plaintiff  rested  bis  ease 
m  purtnaiice  •  *  i* 

of  agreement   upon  four  beads  of  evidence,  first,  certain  acts  of  parlia- 

parties/' bat  '"^"^  passed  for  rendering  navigable  the  river  lichen,  from 
toined^n*^*^"'  -^^^^^  ^  WiwiheUcr ;  second,  a  lease  from  former  pro- 
clanse  sivinff 

the  nndertakers  any  power  to  pwchau  landSy  nor  did  it  recognize  in  them  any  right  of 
soil  in  the  beds  or  banks  of  the  rivers  intended  to  be  made  navigable.  Where  the  river 
/.,  mentioned  in  this  act,  was  made  navigable  by  certain  nndertakers  in  1701,  and  their 
snccessors  exercised  for  a  long  series  of  years  various  acts  of  ownership  and  enjoyment 
of  the  banks  by  catting  bashes,  &c.  and  had  granted  a  lease  of  hatches  and  slnices  made 
in  one  of  the  banks  to  an  occupier  of  land  adjoining  thereto,  for  the  purpose  of  irriga- 
tion, and  there  was  no  proof  of  any  agreement  between  the  nndertakers  and  the  original 
proprietors  of  the  land  for  the  purchase  of  the  soil  of  the  bank  :— Held,  that  soch  an 
aigreement  coold  not  be  presnmed  from  these  acts  of  ownership  and  enjoyment  when  op- 
posed to  similar  acts  exercised  by  the  occnpier  of  the  adjoining  land,  and  that  the  act  of 
parliament  afforded  strone  evidence  against  such  presnmptlon :— Held  also,  that  evidence 
of  acts  of  ownership  and  eiuoyment  exercised  by  the  undertakers  on  other  parts  of  the 
line  of  the  navigation  was  inadmiuible  to  shew  their  title  to  the  locos  in  qao»  unless  unit^ 
of  tiUe  and  character  between  the  loeiis  in  quo  and  the  othsr  parts  of  the  liae  of  nan* 
giUon  was  previously  established. 
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prietors  of  the  nnyigatioa  to  tbe  defendantei'  aooeaton  <tf       I8tt. 
certaii;!  locks  or  sluices  iqade  id  the  bank  of  the  river^  for      ^^^v^^ 
the  purpose  of  irrigf^ting  the  4efc{Qiieiits'.  laods;  third;  act&  p. 

of  ownership  exerciaiBd  by  the  plfontiflf  in  the  soil  of  the  ^oLDWH^m 
bank  in  question  frppi  tiiine  to  time,;  and,  fourth,  acts  of 
ownership  exercised  by  tb^.  plaintiff  in  other  parts  of  the 
line  of  the  navjigation  in  tb^  OQcupation  of  other  persons. 
Bj  statute  16  &  17Car.£»  c  IS,  an.ectforoiakingxeitaia 
rivers  navigable^  it  was  ena«t^d>  ''^hal:  it  should  belavtful 
for  Sir  Humphrey  JBenneity  Kat*  and  other  undertakiefs,.  their 
heirs  and  iissign^^  for  makipg  navigable  the  riv^  Itchen,  frona 
Alrerford  through  ffinphnter,  to  cut,  dig,  and  make  new- 
channels  from,  by,  or  into  the  said  river,  or  to  scour, 
cleanse;  deepen^,  or  widen  the  same,  and  to  do  all  or  any. 
other  such  act.  or  acts«  thing  or  things,  as  might  be  fit.  for 
navigating  or  passjng  the  said  river."  It  further  pfovhled^ 
''  that  the  undertdcers  should  have  power  of  making  Uab^* 
ways  on  each  side  the  river  for  men  and  horses,  not  exceeding 
three  feet  on  each  side,  and  of  removing  all  trees,  and  other 
impediments.''  It  then  provided,  **  Hiat  the  making  of 
all  or  any  of  the  said  premises,,  may  not  be  aQyways  pre«^ 
judicial  to  the  inhecitanc?,  possessipi^  or  benefit  of  anyt 
person  or  persons,  body  politic  or  corporate,  whatsoever^ 
that  have  any  lands>  tenements,  or  hereditaments,  or  wears* 
mills,  or  other  profit?  whatsoever  made  use  of  for  the  effect** 
ing  and  repairing  the  aforesaid  premises,  be  it  enacted,  that 
it  shall  not  be  lawful  for.  the  persons  so  authorised  to  dig, 
cut,  carry,  or  make  any  trenches,  river,  or  new  rivers,.  &c. 
or  new  channels,  8cc.  in  or  upon  the  lands  of  any  person  or 
pe^ons^  body  politic  or  corporate,  until  a  full  agreement 
with,  and  satisfaction  to  the  respective  lords,  owners^  or 
occupiers  of  the  said  lands,  be  had  or  made  by  the  com*^ 
missioners  appointed,  or  any  five  of  them,  as  hereafter  is 
directed  and  appomted,  or  by  the  said  persons  so  authorised,r 
nor  until  such  recompence  or  satisfaction  shall  be  given  or. 
paid  to  the  respective  owners  of  such  lands^  according  to  the 
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1B2S.       determination  of  such  commusioneny  or  agreemeDt  made  by 
^'^'^^'^^      the  persons  so  authorised^  liiJess  it  be  by  the  consent  of  the 
9.  respective.ownersi  according  to  the  true  intent  and  meaaing 

OoLDnirctt.  ^f  ^ig  present  act.*  It  then  provided^  that  in  case  the 
lords,  ownersi  or  occupiers  should  refuse  to  appeisur  before 
or''  submit  to  die  determinations  of  the  commisnoners^ 
die  undertakers  should  proceed  in  the  improvement  of 
ibe  navig»ti<Mi  by  and  with  the  order  and  approbation  of  the 
commissioners,  and  to  makCi  matntBony  and  use  the  said 
locksi  wears,  8lc.  madCf  erected  in  or  upon  lands  of  him, 
her/  or  them  so  refusing,  in  as  full  and  beneficial  a  manner 
as  if  agreement  had  been  made  with  such  owners  by  the 
persons  so  authorised  lor  making  the  fivers  as  aforesaid,  or 
as  if  such  ownefs'bad  submitted  to  tfie  orders  and  deter* 
taination  of  the  commissioners."  Then  followed  a  clause 
appointiag  the  Justices  of  the  Peace  for  the  time  being  as 
commissionersi  for  carrying  the  act  into  effect.  The  statutes 
of  the  7  Geo.  d;  35  Geo.  S.  and  4^  Geo.  3,  relating  to  the  na- 
vigation of  the  river  Itehtn^  were  given  in  evidence,  but  they 
did  not  bear  immediately  upon  the  question  at  issue.  None 
of  the  acts  of  Parliament,  with  the  exception  of  the  last^men- 
tioned,  gave  the  undertakers  any  power  to  purchase  lands,  &c. 
nor  did  any  of  them  recognize  any  right  of  soil  in  the  under- 
takers to  the  soil  in  the  bed  or  banks  of  the  river.  The  next 
piece  of  evidence  was  a  lease,  made  in  1750,  from  the  pro- 
prietors of  the  navigation,  to  the  ancestors  of  die  defendant, 
of  water  from  the  river^  and  of  four  hatches  or  sluices  in 
the  bank,  through  which  the  water  was  conveyed,  for  the 
purpose  of  irrigating  the  lands.  Evidence  was  then  given  of 
various  acts  of  ownership  exercised  by  the  undertakers  of 
the  navigation,  from  time  to  time,  by  cutting  bushes,  8cc. 
upon  the  bank  in  question ;  but  all  these  acts  appeared  to  be 
referable  to  purposes  connected  with  the  navigation,  and  not 
fDr  any  purpose  foreign  thereto.  Under  the  fourth  head  of 
evidence,  witnesses  were  called  to  prove  various  acts  of  owner- 
ship and  rights  exercised  by  the  undertakers  on  other  parts 
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6f  die  line  of  the    oavigatioD  beyond  the  locus  itf  quo.         1823. 

Tliere  was  no  evidence  to  prove  that  there  ever  had  been       hoili* 

^y  agreement  made  between  the  undertakers  an4  the  pro*  «. 

prietors  of  the  soil  in  question.    The  plaintiff  mainly  rested    * 

his  case  upon  the  presumption  that  such  an  agreement  must 

have  been  originally  entered  hito;  and  it  was  urged,'  that 

the  lease  above-mentioBed|and  the  various  acts  of  ownership 

exercised  by  the  undertaker^i  were  abundant^evidence  to  can^ 

firm  that  presumption,  and  to  establish  the  plaintiff's  right 

of  soil  in  the  locus  in  quo.     On  the  other  hand,  it  was 

not  dsiued  that  the  plaintiff  had  a  right  to  use  the  spot  in 

question,  or  any  part  of  the  bank  of  the  river,  for  such  pur^ 

poses  as  the  navigation  required ;  and  it  was  even  admitted^ 

that  he  had  a  right  to  cut  bushes,  or  take  soil  there,  for  tlie: 

purpose  of  repairs,  or  other  navigation  uses ;  but  it  was 

contended^  that  he  had  no  right  of  soil  whatever  in  the  bank, 

but  had  merely  the  use  of  it  by  licence  as  connected  with 

the  navigation  of  the  river.    The  evidence  for  the.  plaintiff> 

was  met.  by  proof  of  various  acts  of  ownership  exercised. 

by  the  defendant  in  the  locus  in  quo  for  a  period  of  forty. 

years^  without  interruption,  such  as  cutting  down  the  grasa 

cveiyyear,  grubbing  up  the  bushes,  cutting  down  ash  trees^ 

&c.    The  bank  in  question  was  not  used  as  a  towing  path 

in  the  navigation  of  the  river,  the  path  used  for  that  pur-' 

pose  being  on  the  opposite  side. .  It  was  proved,  that  the. 

defendant  had,  from  time  to  time,  made  and  repaired  fences 

across  the  bank,  down  to  the  very  edge  of  the  water,  for. 

the  purpose  of  keeping  id  his  cattle,  and  protectmg  his. 

lands  from  the  trespasses  of  strangera.    The  learned  Judge 

charged  the  Jury,  that  the  question  whether  the  plaintiff 

had  the  right  of  soil  in  the  locus  in  quo  or  not,  depended 

upon  evidence  of  usage  and  enjoyment  on  the  one  side  and 

the  other.    He.  called  th^ir  aUention  to  the  lease  which  had 

been  given  in  evidence,  as  affording  a  strong  presumption 

that  the.  right  of  soil  in  the  bank  belonged  to  the  undertakers 

of  the  navigation,   .He  put  it  to  them  to  consider  whether 

VOL.  II.  X 
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182a.       '^e  acts  of  ownership  exercised  b;  di&  defeodaiit  had  not 
^"^v^^      been  explained  by  the  evidence  Kceived  on  the  part  of  die 
^^^"       plabtiff,  and  finally  he  left  it  to  them  as  a  question  of  hQtf 
OoLUFiNCB.   taking  the  whole  of  the  evidence  on  both  sides  into  cooai- 
deration,  whether  the  plabtiff  had  made  out  hb  right  to  the 
soil  of  the  bank.    The  Jui^  found  their  veidict  for  the 
plaintiff.    It  did  not  appear  that  die  learned  Judges^  at> 
tention  had  been  particularly  adkd  to  the  old  act  of  Par- 
liament above  mentioned. 

P.  WHUams,  in  Trimiy  Term,  obtained  a  rale  nin  for  a 
new  trial  on  three  grounds,  first,  mudire^tion  in.  pomt  of 
law  on  the  part  of  the  learned  Judges  who  was  represcataed 
to  have  told  the  Jury,  that  diey  might,  in  the  absence  of 
other  evidence,  presume  an  agreement  to  have  been  eoleied 
into  between  die  former  owners  of  the  land,  and  tho  pro* 
prietors  of  the  navigation,  for  the  purchase  of  dM  soil  ia 
question ;  secoud,  that  evidence  had  been  received  wUch 
ought  to  have  been  rejected,  namely,  that  of  acts  of  owner- 
diip  exercised  by  the  plaintiff  on  other  parts  of  the  line  of 
the  river ;  and^  third,  that  the  verdict  vtras  agamst  evidence. 
It  was  further  contended,  that  the  learned  Judge  did  not 
sufficiendy  direct  the  attention  of  die  Jury  to  the  provisions 
of  the  16  &  17  Car.  2,  which  it  viras  insisted  vras  in  a 
great  measure  decisive  of  the  question,  inasmuch  as  no 
power  was  there  given  to.  the  nnderUkers  of  the  nav^tion 
to  purchase  the  soil,  the  interest  in  whidi  might,  notwith- 
standing that  act,  still  remain  in  the  owners,  though  the 
undertakers  might  have  the  use  of  it  for  the  purposes  of 
the  navigation. 

The  learned  Judge,  m  bis  report  of  what  passed  at  the 
trial,  now  stated,  that  he  had  not  directed  die  Jury  to  pre- 
sume as  an  abstract  proposition,  that  an  agreement  had  been 
originally  entered  into  between  the  proprietors  of  the  navi- 
gation, and  the  owner  of  the  soil;  but  that,  after  reading 
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oyer  Ae  evidence,  he  had  dra^  iheir  attendoh  to  ^hat  he  1823. 

considered  to  be  the  quesfion  at  issuer  namely,  whether  ^^^^"^^^ 

there  were  sddi  acts  oF  6wnenhip  proved  on  the  part  of  th^  «. 

plaintiS;  as  justified  them  in  combg  to  the  conclusion,  ^o"»"»^* 
tfmt  the  phdotiff  had'  the  right  oF  soil  in  the  locus  in  quo. 

*  Gtneke  (with  tvhom  were  Seltiyh  land  E.  Lan^ei)  now 
shewed  cause  against  Uie  rule;  Hiis  being  the  second  trial 
of  the  same  cadse,  knd  the  veniKct  on  c^ch  occasion  being 
the  same  way,  the  Court  will  not  readOy  yield  to  an  appli- 
cation fork  third  trid^  Unless  there  is  sotee  cogent  ground 
Inade  out  for  believing  that  injustice  has  been  done  to  the 
diefendant  On  the  former  occasion  when  a  new  trial  was 
granted,  die  Court  thought  th^re  was  so  litde  foundation  for 
ttie  objeirdbds  taken  by  the  defendant,  that  they  did  not  call 
ti^n  the  plaintiff's  i^unsel  to  answer  them,  but  merely 
granted  a  new  trial;  on  the  ground  that  certain  veitnessea 
had  not  been  called  whose  evidence  it  was  supposed  might 
be  of  service  to  the  defendant.  The  Jury,  therefore,  having 
found  a  verdict  for  the  plaintiflT  ai  second  time,  notwithstand' 
ibg  the  additibiial  evidence,  ther^  must  be  some  strong  rea^ 
son  estahlisfaed  fo^  disturbing  that  verdict.  As  to  the  objec- 
tion on  the  ground  6f  inisdirection^  that  completely  fails^ 
the  lea;rned  jddge  having  re^ported  that  he  did  not  direct  the 
Jury  to  presume  that  an  agreement  had  been  made  between 
(he  proprietors  of  the  navigation  and  the  owner  of  the  land. 
The  way  in  v^Uch  that  part  of  the  case  was  put  to  the  Jury, 
on  behalf  of  the  plaintifi;  was,  that  by  virtue  of  the  ]6  & 
17  Car.  i,  ihe  predecessors  of  the  plaintiff  had  authority  to 
maVe  an  agreement  with'  the  proprietors  of  such  land,  as 
vras  necessary  to  mdke  new  cuts,  and  for  other  purposes 
connected  with  tiie  navigation.  Looking  to  the  provision  of 
that  act  of  Parli'amient,  it  appears  that  die  undertakers 
must  necesisanly  be  presumed  to  have  authority  to  purchase 
tKe  soil  of  the  river  and  so  much  oif  the  banks  thereof  as 
was  necessary  for  rendering  die  river  navigable.    For  this 
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purpose  they  had  authority  to  make  line  ways  iiot  ezceediag 
three  feet  on  each  side  the  river,  and  to  remove  all  trees  and 
^^"'       other  impediments.    In  diis  case  the  bank  in  question  was 
OoLDFiNOH,   artiOcial,  being  ori^ally  made  |of  die  soil  dug  from  tbe 
new  cut  in  which  the  river  now  flows.    To  thb  bank  the 
plaintiff  claims  a  right,  and  to  every  diing  which  grows 
upon  it.    Tlie  act  of  Parliament  gives  authority  to  the  com- 
missioners to  make  an  award  between  the  undertakers  and 
the  owners  of  the  land  respectmg  the  right  of  soil,  and  it 
also  authorizes  agreements  to  be  made  between  the  parties, 
without  regard  to  the  adjudication  of  the  commissioners. 
Here  undoubtedly  there  was  no  proof  of  an  award,  nor  was 
there  any  distinct  evidence  of  an  agreement,  but  the  neces- 
sary presumption  from  the  authority  given  by  this  statute  is, 
that  an  agreement  must  have  been  entered  mto  between  the 
undertakers  and  all  the  proprietors  of  land  on  die  line  of 
the  navigation.    If  that  presumption  reasonably  arises  from 
the  nature  of  the  case  itself,  acts  of  ownership  and  enjoy*- 
ment  in  and  upon  the  soil,  afford  cogent  evidence  in  con- 
firmation of  it.    Abundant  evidence  of  that  description  was 
received  on  the  part  of  the  plamtiff.    Much  reliance,  how- 
ever, cannot  be  placed  upon  the  provisions  of  this  old  act 
of  Parliament,  which  was  passed  at  a  time  when  subjects 
of  this  nature  were  not  so  well  understood  as  in  modem 
times.      But    it  is   objected  that  evidence  wi|s  received 
which  ought  to  have  been  rejected,  inasmuch  as  it  was  not 
competent  for  die  plaintiff  to  give  evidence  of  acts  of 
ownership  and  enjoyment  .on  other  parts  of  the  line  of  the 
canal  beyond  the  locus  in  quo.     If,  however,  there  be  rea- 
sonable presumption  of  an  agreement  between  all  the  pro- 
prietors of  lands  and  the  undertakers,  such  evidence  vras 
clearly  admissible,  and   the  case  will  fall  widiin  ihe  prin- 
ciple laid  down  in  Stanley  v.  Wlnte  (a).    The  Jury  here 
must  presume,  as  in  that  case,  an  unity  of  ownership  and 
possession ;  and  therefore  evidence  of  enjoyment,  on  other 
(a)  14  East,  332. 
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parts  of  the  line  of  canal,  was  admissible  in  aid  of  the 
right  claimed  to  the  locus  in  quo.     But  even  supposing 
evidence  had  been  improperly  received,  that  would  be  no 
ground  for  a  new  trial,  if  upon  other  parts  of  the  case  there  0^">'»"cii. 
was  sufficient  evidence  to  sustain  the  verdict     Upon  die 
same  principle  the  Court  would  not  send  the  case  to  another 
trial,  on  the  ground  that  evidence  had  been  improperly  re- 
jected, if  it  appeared  that  die  evidence  so  rejected  would 
have  no  effect  upon  die  verdict.    For  this,  the  case  of  Tyr- 
whitt  V.  Wynne  (a)  is  an  authority.    In  this  respect  the  case 
must  be  governed  by  the  principle  acted  upon  in  the  Court 
of  Chancery,  when  an  application  b  made  for  a  new  trial, 
in  a  case  in  which  the  conscience  of  the  Chancellor  is  to  be 
satisfied,    llie  Court  b  bound  to  consider  that  the  Jury 
have  come  to  the  right  conclusion.    If,  under  all  the  cir- 
cumstances of  this  case,  the  Court  sees  no  reason  to  be- 
lieve that  the  evidence  received  had  no  effect  upon  the 
verdict,  they  will  not  send  the  case  to  another  trial.    Here 
there  was  sufficient  proof  of  acts  of  ownership  to  entide 
the  plaindff*  at  all  events  to  a  verdict.    A  great  many  vrit- 
nesses  were  called  to  prove,  that  for  a  great  number  .  of 
years  the  plaintiff  had  eiercised  acts  of  ownership  and  en- 
joyment upon  thb  bank,  and  therefore  there  was  strong 
ground  for  presuming  the  right  of  soil  in  the  plaintiff.' 
Though  the  old  act  of  Parliament  may  not  in  terms  au- 
thorize a  purchase  of  the  soil,  yet  from  the  nature  of  things 
a  purchase  must  be  presumed,  if  there  be  nothing  in  the 
act  to  prevent  it.    It  b  a  principle  of  law  not  inconsistent 
with  thb  act  of  Pariiament,  that  if  the  land  be  taken  for 
the  purposes  of  thb  navigation,  the  soil  must  be  considered 
as  passii^.      In  die  case  of  Buckeridge  v.  Ingram  (b)  it 
Was  held,  that  shares  in  a  navigable  canal  are  to  be  con- 
sidered as  real  estate,  and  subject  to  dower.    The  pre- 
sumption b,  that  the  plaintiff  had  purchased  every  thing 
essential  to  die  purposes  of  the  navigation,  and  it  caimot 
(fl)  t  Barn.  6t  Aid.  554.  W  2  Ves.  sen.  65S. 
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IfgOi       be  doubted  that  this  bank  is  necespaij  for  t|iat  purpose. 

^^^^''^^      But  in  addition  to  the  evidence  of  ownership  and  eigoj- 

9,  menty  the  lease  which  was  given  in  evidence  is  decisive 

OoLDfiHCH.  of  this  question^    That  lease  shews  that  the  owner  of  the 

acyoining  land  had  no  right  to  place  the  hatches  and  sluices 

upon  the  bank  without  the  permission  of  the  undertakers  of 

the  navigation,  because  if  this  were  not  so,  there  could  have 

been  no  necessity  for  granting  the  lease.    This  fiict  gives 

judgment  aeainst  the  defendant,  and  taking  all  the  other 

circumstances  of  the  case  into  considerationj  and  recollect*- 

ing  that  ihis  question  has  been  twice  decided  in  favour  of 

the  plaintiflf,  there  is  no  ground  JFor  sending  the  case  to  a 

pew  trial. 

p.  William  9xxd  Marj^t,  cpntii,  were  stopped  by  the 

AjibotTa  C*  J«— Twq  sufaftiyitial  grounds,  arise  b  thi^ 
eascj  in^supfiort  of  the  Q^otion  for.  a^  new  trial ;  first,  that 
evidence  Wfis  rf^ived  which  oujght  to  have  be^  rejected, 
ud  second^  that  the  case  was  not  left  to  the  jury  in  a  way 
whic)i  v^  lil^ely  to  l^ad  then;  to  a  ^correct  conclusion  upon 
the  subject.  My  mind  is  perhaps  not  quite  made  up  as  to 
the  a^oiissibUity  of  the  evidence  wbi<;h  has  beep  objected 
to,  but  certainly  this  case  is  very  different  from  the  case  of 
l^tqnleyy.  White  (fl}.  The  difference  between  that  case 
^d  this  is,  that  there  a  strong  presumption  was  raised,  that 
all  the  land  had  originally  belonged  to  one  and  the  same 
persqn.  Tbptt  yns  the  natural  presiwption  arising  from  di^ 
circumstances  of  that  case.  Here^  if  thefe  has  been  an 
af;q^isitionof  right  in  the  soil  on  the  .b^M  of  this  river,  it 
must  bav^  been  m^de  by  the  purchase  of .  l^nd  belonging  not 
noerely.tooneovmer,.  but  to  agfei^t  n^ny  di^erei^t  own^, 
no  one  of  wbpm  could  ha^e  been,  compisP^  tp  part  vtrith  his; 
property  und^  the  act  of  Parliament.  That  ceftaif^b  is  ^ 
(a)  14  East,  33%. 
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▼617  importaDt  and  material  distmctioo  between  ibis  case  1823. 
and  that  cited.  fiut|  assuitaing  that  all  the  evidence  which  ^^^/^i^ 
Jias  been  adduced  had  been  receiTable,  and  taking  the  evi-  Halus 
dence  on  one  side  and  the  other,  and  considering  it  as  evi-  Oou>niictf. 
dence  of  ownerdiip  only,  without  reference  to  the  original 
property  in  the  soil,  here  is  distinct  proof  inade  out 'of  die 
eigoyment  of  the  grass  and  herbage  by  the  defendant  for  a 
long  series  of  years,  which  is  the  evidence  usually  pven  of 
property  in  land.  Supposing  the  enjoyment  by  cutting  trees 
a^d  bushes  to  be  principally  in  the  undertakers  of  the  na^ 
v^tion,  as  the  proprietors  of  the  land;  still  it  would  be  a 
question,  whether  evidence  of  enjoyment  on  die  whole  line 
of  the  river  could  have  been  received*  I  am  inclined  to 
think  it  could  not.  It  appears,  that  the  defiendan^s  boumit* 
aiy  fences  and  hedges  ran  down  to  the  very  edge  of  the 
caoal,  which  is  strong  evidence  diat  he  has  the  property  in 
the  soil.  That  brings  me  to  the  consideration  of  the  second 
objection.  I  diink  the  question  of  ownership  in  die  soil  was 
not  so  dbtincdy  presented  to  the  Jury  as  it  ought  to  have 
been.  The  ownership  of  the  soil,  if  it  ever  existed  in  the 
plaintiff,  must  have  existed  under  the  act  of  Parliament ; 
I  do  not  say  by  virtue  of  it;  because,  if  the  ownership  was 
acquired  by  virtue  of  the  act,  it  is  extraordinaiy  to  observe^ 
that  throughout  this  act  of  Pariiament,  to  which  our  atten- 
tion  has  been  properly  drawn,  there  is  not  one  word 
directing  any  pnrchase  of  the  soil,  nor  one  word  which 
directs  that  the  soil  is  to  become  vested  in  the  undei^ 
takers*  It  is  said,  that  this  act  of  Parliament,  >  which  was 
passed  in  the  r^n  of  Charle$  %  was  drawn  up  with  lesa 
caution  than  acts  of  Parliament  in  modem  times  upote 
such  subjects  are  genera%  drawn,  afid  that  therefore 
it  ought  not  to  receive  a  strict  construction.  Supposing 
that  to  be  true,  etSI  it^would  have  beeu  just  as  easy  to  in^ 
trodote  a  power  oJF  purchasing  the  soil,  if  such  a  pow^ 
was  intended  to  have  been  given,  as  to  have  expressed  the 
statute  m  the  terms  in  which  it  b  framed.    The  words  xX 


326  CASES  IN  THE   KINO'S  BSNCH^ 

1823.       ibis  act  of  Parliunent  are,  that  **  the  coDHmiBsioiierB  shall 
^^^'^^      have  power  to  say  what  and  how  much  satisfaction  every 
Houus      .person  shall  have,  in  respect  of  any  prgudice,  loss,  or  da- 
0OLDWIVCU*  .mage  by  him  sustained,  or  that  may  be  sustained  by  him,  for 
such  proportion  of  his  lands  next  adjoining  to  the  navigm- 
rdon,  as  shall  be  made  use  of  for  bridges,  ways,  orpassages^ 
or  by  domg  any  thing  appointed  or  consented  to  be  done, 
by  virtue  of  this  act."    Now  if  all  that  this  act  gave  au- 
thority to  do,  had  been  done,  namely,  the  completion  of 
this  navigation,  there  is   no  reason  to   suppose  that  the 
soil  would  have  been  purchased ;  for  the  sole  object  of  the 
act  might  have  been  accomplished  without  any  purchase  of 
4he  soil  whatever.    The  act  certainly  never  contemplated  any 
«ale  of  the  soil  in  die  channel  of  these  rivers,  and  the  ob- 
ligation to  complete  the  navigation  might  very  well  exist, 
»without  the  owner  of  the  navigation  being  the  owner  of  the 
sml  over  which  die  water  floured.     If  therefore  it  was  not 
necessary  that  the  ownership  of  the  soil  should  be  vested  in 
.die  undertakers,  what  reason  have  we  to  suppose  that,  that 
;wbicb  was  not  necessary  to  be  done  must  have  been  done  ? 
The  undertakers  of  die  navigation  are  to  make  a  compensa* 
don  to  the  owners  of  the  land  adjoining,  for  any  injury  or 
.damage  sustained  by  them  in  the  completion  of  the  naviga- 
tion ;  which  does  not  necessarily  import  that  all  right  of 
ownership  in  the  land  itself,  is  to  be  divested  out  of  the 
•proprietpr  of  the  soil  through  wliich  the  navigation  is  to  be 
.carried.    There  is  nothing  to  lead  my  mind  to  suppose 
that  a  purchase  of  the  soil  in  question  could  ever  have  taken 
.place.    I  think  that  if  this  case  had  been  presented  to  the 
Jury  in  thb  view  of  the  act  of  Parliament,  and  their  atten- 
tion had  been  Called  to  its  original  object,  they  would  have 
come  to  a  di^erent  conclusion.    It  may  be  observed,  with- 
.out  entering  into  any  more  detluliis  to  the  provisions  of  the 
act  of  Parliament,  that  the  lease  which  has  been  adverted 
^p,  puts  this  matter  in  a  light  still  more  favourable  to  the 
^efen(ls|nt.    That  lease,  it  k  contended,  is  evidebce  that  the 
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lianks  of  the  oavigHtioD  belong  to  the  lessor,  who  is  the        1L823. 
proprietor  of  the  ntfvigatioo.    The  great  object  of  the  lease      ^'^'^^/^^ 
professes  to  be  a  grant  of  so  much  of  the  water  of  the  ^. 

river  as  may  be  necessary  for  the  irrigation  of  the  land ;  for  ^o^-^'i^ce. 
which  purpose  there  is  a  demise  of  four  hatches  or  sluices 
«tanding  on  the  bank  of  the  river.    Now,  for  what  purpose 
can  those  hatches  have  been  made,  but  for  the  more  conve- 
nient conveyance  of  water  from  the  river  through  the  banks 
to  the  adjoining  htkda  i    But  it  is  said  that  this  demise  of 
the  hatches  imports  d^t  the  hatches  belonged  to  the  lessor. 
'Probably  it  does;  but  it  is  contended  further,  that  as  the 
hatches  belong  to  the  lessor,  the  bank  must  also  belong  to 
him.     Now  that  is  a  conclusion  which  by  no  means  follows. 
'I  take  it  that  the  hatches  are  unnecessary  to  the  maintenance 
of  the  navijgation,  and  diat  the  undertaker  would  have  no 
right  to  place  die  hatches  there  against  the  wishes  of  the 
'owner  of  the  land.  This  construction  is  greatly  strengthened 
by  the  terms  of  one  of  the  covenants  of  the  lease,  by  which 
the  lessee  covenants  for  all  time  during  the  demise  to  permit 
and  suffer  the  lessor,  or  his  servants,  as  often  as  shall  be 
necessary,  for  the  navigatipn  of  the  river,  or  the  reparation 
thereof,  to  stop,  shut  down,  draw,  or  op^n,  or  keep  shut,  or 
open,  the  hatches  or  sluices,  for  the  purpose  of  maintaining 
the  navigation ;  and  there  is  a  further  provision,  that  die 
lessee  shall,  at  die  end  of  the  term,  make  good  the  bank  of 
the  navigation  where  the  hatches  are  placed.    Giving  to  this 
lease  the  fnllest  effect  which  i^  is  capable  of  receiving,  I 
think  it  does  not  in  any  degree  influence  the  case,  or  pro- 
duce any  conclusion  unfavorable  to  the  defendant.  On  these 
grounds,  therefore,  I  think  this  c^se  ought  to  go  to  another 
inquiry. 

Bay  LET,  J. — I'aib  of  the  same  opinion.  It  does  not 
appear  to  me  that  the  case  was  left  to  the  Jury  with  refer- 
^oce  to  die  act  of  Parliament,  in  the  w^y  in  which  it  ought 
to  have  bisen  bft  for  their  consideration ;  and  I  am  strongly 
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1823»  dispoaed  to  Uunky  diat  tbe  evidence  of  acts  of  owneiahip 
on  the  other  parts  of  this  bank  was^  under  the  circiuft- 
stances,  improperly  admitted*  Hie  act  of  Paiiiameat  givea 
CtoLDTiacH.  to  the  commissioners  power  to  do  all  acts  that  may  be  ne- 
cessary for  the  purpose  of  making  new  channels^  and  pro- 
vides that  satisfaction  shall  be  made  from  time  to  time  in 
case  any  thing  should  be  done  to  prejudice  the  rights  of  the 
owners  of  the  adjoining  lands.  It  provides,  diat  under  die 
power  of  making  new  channels,  diey  have  a  right  to  exca- 
vate new  ctttSy  and  to  make  banks,  in  order  to  secure  die 
water  in  tbe  channels  which  are  to  be  made.  They  are  au- 
thorised not  only  to  use  the  channels,  but  the  adjoining  land 
for  any  purpose  that  may  be  necessary  to  carry  mto  effect 
the  power  which  the  act  gives  them.  Under  that  act,  which 
gives  them  no  eipress-  power  to  purchau,  they  have  a  rijglit 
to  obtun  every  thing  which  would  be  beneficial  to  diem  for 
die  purpose  of  carrying  into  effect  the  object  ,in  contem- 
plation, and  I  think  it  was  a  matter  fit  to  have  been  pressed 
upon  die  consideration  of  the  Jury,  that  they  had  no  ex- 
press power  to  purchase,  and  therefore  that  the  probability 
was,  that  the  land  in  question  never  had  been  purchased. 
It  is  suggested  in  aigument,  on  the  part  of  the  plamtiff,  that 
even  supposing  the  undertakers  of  the  canal  did  not  pur- 
chase the  adjoining  land,  but  were  merely  allowed  to  throw 
upon  the  actjoinbg  banks  the  soil  excavated  from  the  dian- 
nel,  still  that  would  pve  to  the  proprietor  of  the  canal  a 
right  to  what  should  be  growing  on  the  bank.  That  I  deny. 
The  proprietors  of  the  canal  would  indeed  be  excused  bom 
die  trespass  diey  had  committed  in  excavating  the  channel, 
and  throwing  the  soil  upon  die  acyoining  land,  because  for 
that  they  would  have  made  satisfaction  to  die  ovniers  of  the 
adjoimng  land.  They  would  be  entided  to  have  ^e  bank 
contiAued  for  all  purposes  for  which  it  would  be  necessary 
to  the  navigation;  but  for  the  purpose  oi  growing  any 
thing  upon  that  bank,  they  clearly  had  no  right.  As  to  die 
bank  in  question,  it  seems  to  me  that  tbe  evidence  of  acts 
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pf  ownership,  on  the  part  qf  thp  plaintiff,  was  met  by  such  l^^* 
strong  acts  of  ownership  on  the  part  of  the  defendant,  that  holui 
I  think  the  case  for  the  defendant  ought  to  have  been  pressed  «. 

muqh  more  strpfigly  upon,  the  consideration  of  the  Jury. 
I  thinly  it  wa?  most  iniprobab]e  that  the  plaintiff  had  ever 
made  any  purchase  of  the  soil  in  question.  The  leas^ 
"which  v^as  given  in  evidence,,  in  my  judgment^  does  not  war- 
rant die  mf(greQce  that  the  plaintiff  wa3  the  proprietor  of 
the  soil,  upon  wh;(^  the  bank  in  question  was  erected,  be- 
cause it  is. evident,  that  the  siuiGes  therein  mentioned  must 
haye  been  originally  made  for  the  purpose  of  enabling  the 
water  to  pass  out  of  the  canal  to  irrigate  the  adjoining  land. 
Those  sluices  may  originally,  have  been  greeted  by  the  pro- 
prietor of  the  canal  for  purposes  connected  with  the  use  of 
thq  canal ;  they  may  have  been  made  in  the  bank  ifi  order  to 
draw  off  any  superabundance  of  water.  But  the  great  ob- 
ject of  the  lease  in  question  scenes  to  have  beea  to  j^ve  to 
the  proprietor  of  the  adljoining  lend  the  use  of  the  water  of 
the  canal  for  the  purposes  of  irrigation,  and  so  long  as  Jbe 
got  it  coi^veyed  to  him  in  this  manneri  probably  he  would 
not  be  particularly  anxious  about  the  words  of  the  con* 
veyance«  It  appears  to  me  .therefore  on  the  first  ques- 
tion, that  as  the. act  of  parliament  gave  no  power  to  the 
undertakers  to  purchase  the  soil^  the  imprpbability  of  a 
purchase  should  have  been  pres^e4  upon  the  consideration 
of  the  Juiy.  Upon  the  other  point  I  am  disponed  to  think, 
that  the  plaintiff-  was  not  at  liberty  to  go  into  evidence  of 
|he  exercise  of  acts  qf  ownership  upon  other  parts  of  the 
ban]^  in  question,  but  that  the  evidence  should  have  been 
confined  to  what  was  done  on  thi^  particular  spot  The 
q^es  vyhjich  haye  established  t^at  a  party  b  at  liberty  to 
prove  what  h^is  be^n  done  on  one  spot,  in  order  that  he  may 
s|ie>ii(  his  right  iu  another,  are,  I  think,  all  referrable  po 
tlMs  description  of  case,  namely,  where  there  b  a  reason- 
able probability. (and  thaf  re^isonable  probability  prf^vipusly 
made  out)  that  the  whole  line  has  been  in  one  owner,  and 
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1823*  that  the  ownership  has  been  one  and  the  same.  That  was 
the  ground  upon  which  the  case  of  Stanley  v.  White  was 
decided ;  and  that  is  the  principle  upon  which  evidence  of 
GoLBFiMCH*  that  description  was  rejected  in  the  case  oiTyrwhitt  v. 
Wynne{a).  1  am  not  sure  whether  in  the  case  of  Stanley 
V.  White  the  evidence  ought  to  have  been  received  upon  the 
pleadings  as  they  were  at  that  time  framed^  because  1  am 
not  certain  whether  the  plaintiff  in  his  replication  in  that 
case  should  not  have  stated  that  the  trees  were  growing  upon 
a  certain  district  constituting  one  belt,  and  from  that  cir- 
cumstance have  stated  that  they  were  his  trees;  because 
that  would  have  informed  the  defendant  that  the  plamtiff 
meant  to  go  into  evidence  of  the  description  received. 
Whether  I  am  right  in  this,  I  will  not  take  upon  myself  to 
determine.  But  I  am  satisfied,  that  in  lookii^  through  the 
cases  on  this  subject,'  they  all'  proceed  upon  the  ground  of 
an  unity  of  ownership,  and  an  unity  of  character,  between 
the  spot  in  question  and  die  other  parts  of  the  estate  with 
respect  to  which  evidence  is  given.  ]Now  in  this  case  there 
is  no  such  unity  of  ownership,  nor  any  such  unity  of  cha- 
racter previously  established.  Here  is  the  bank  of  a  new 
cut,  which  in  all  human  probability  passes  through  the 
lands  of  many  different  persons.  It  is  not  necessary  for 
the  purposes  of  the  navigation  that  the  undertakers  should 
purchase  the  soil ;  and,  if  it  were,  many  persons  might  be 
willing  to  sell,  and  others  might  not.  Some,  for  an  adequate 
compensation,  might  be  disposed  to  part  vrith  their  land  up 
to  the  very  edge  of  the  water^  whilst  others  might  refuse  to 
give  up  a  single  inch.  Is  it  to  be  supposed,  that  because 
nineteen  persons  have  conveyed  their  freeholds  up  to  the 
water's  edge,  the  necessary  inference  is,  that  the  twentiedi 
has  also  conveyed  his  property  in  like  manner  ?  It  seems 
to  me  that  the  plaintiff  was  not  at  liberty  to  go  into  evi- 
dence of  any  acts  of  ownership  which  he  might  have  exer- 
cised on  other  parts  of  the  line  of  tliis  canal,  until  he  had 
(a)  t  Bara.  &  Aid.  554. 
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previously  establisbed  diat  there  was  aa  unity  of  ownership       1823. 

and  character  in  all  the  lands  upon  the  banks.    As  no  such 

unity  of  character  and  ownership  was  established,  this  rule 

must  be  made  absolute.  Goadfiiich. 

HoLBoyB,  J.-»The  act  of  l6  &  17  Car.  2.  appears  to 
me  to  form  a  very  important  feature  in  the  present  case, 
io  order  to  consider  the  effect  of  the  evidence  of  acts  of 
ownership  upon  which  the  plaintiff  rests  his  title  to  th^ 
locus  in  quo,  as  raising  a  presumption  that  the  soil  was  in 
him.  In  that  pomt  of  view  the  effect  of  the  provisions  of 
the  act  should  have  been  fully,  brought  under  the  considera- 
tion of  the  Jury.  There  is  nothing  in  this  case  inconsistent 
"With  the  notion  that  the  right  of  soil,  through  which  the 
liver  Ichen  passes,  should  exist  in  other  persons  totally  in- 
dependent of  any  of  the  powers  given  by  act  of  parliament. 
The  act  authorizes  the  undertakers  to  compel  other  persons 
to  alloinr  the  use  of  the  land,  throu^  which  the  new  cuts 
are  to  be  carried,  upon  an  adequate  compensation  given  for  . 
that  privilege,  for  all  the  purposes  of  navigation ;  but  it  is 
totally  unnecessary  for  any  beneficial  purpose  mentioned  in 
the  act,  that  the  undertakers  should  become  the  purchasers 
of  the  soil.  The  presumption  is  against  theii:  doing  so; 
for  if  the  provisions  of  the  act  of  Parliament  are  taken 
into  consideration,  the  right  of  soil  is  wholly  unconnected 
with  the  object  which  the  legislature  had  in  view.  The 
act  itself  affords  no  ground  for  supposing  that  the  pur- 
chase of  the  soil  was  necessary  for  any  of  the  purposes 
therein  mentioned.  Then  does  the  lease  which  has  been 
given  in  evidence  carry  the  case  any  further,  so  as  to  shew 
a  right  of  soil  in  the  plaintiff?  I  think  it  does  not,  and  that 
the  inference  is  the  other  way;  because  the  lessor  only 
grants  the  use  of  the  water  for  a  given  time,  and  the  sluices 
and  hatches  are  only  erected  for  the  purpose  of  enabling 
the  lessees  to  enjoy  the  benefit  of  the  water  in  the  irrigation 
of  their  lauds.    Tlie  sluices  and  hatches  may  be  the  pro- 
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1823.      perty  of  the  pkintiff,  as  connected  uritfi  die  navigatioi^ 
^^^^^-^^      ^bkh  is  tlie  primary  olgect  of  the  statnte,  but  Acy  aflbrd 
^^,         no  evidence  of  a  tight  in  the  soO.    As  to  the  evidence  olT 
ftotamcB.  ^^  d^^ug  |,y  jhg  plaintiff  npon  the  banks  of  other  parts  bf 
the  line  of  navigation,  I  think  such  evidence  was  inadmia- 
feible,  on  diis  ground,  that  there  Was  not  &ily  pfefimibary  evi- 
dence to  shew  that  this  had  been  one  property,  and  thai 
there  had  been  an  unity  of  title  previous  to  the  act^  of 
bwnership  and  enjoyment  upon  vddch  the  phdatiff  relies. 

'  Best,  J. — ^It  has  been  argued,  diat  assunung  vre  ^uld  be 
of  opinion  this  verdict  was  not  right,  we  ought  not  to  send 
the  case  down  to  a  new  trial;  atid,  in  supp6rt  oT  that  argu- 
ment, we  have  been  referred  to  the  courde  usudly  adopted 
in  the  Court  of  Chancery.  Vercficts  hav6  a  different  effect 
in  Chancery  from  what  they  have  ih  diis  Court.  In  Chan- 
tery  diey  are  merely  to  inform  the  conscience  of  the  Judge. 
Here  diey  are  to  be  acted  upon  in  fuf uf6  as  precedents  aiitl 
evidence  of  right  between  the  parties ;  and  it  appears  to  me 
that  \<re  should  be  usurping  the  province  of  the  Jiiry,  if  we 
Were  to  suffer  a  verdict  to  stand  where  evidence  viras  re- 
ceived which  ought  to  have  been  rejected.  It  is  impossible 
to  say,  in  the  view  which  we  ar^  bound  to  take  of  this  case, 
that  this  Verdict  is  rig^t.  lam  satisfied,  first,  that  evidence 
Vras  received  which  ought  to  have  been  reject^ ;  and,  second, 
that  the  act  of  Parliament  npoh  which  the  plaintiff  relies, 
makes  against,  rather  than  for  him.  The  statute  of  Car.  6. 
in  my  opinion,  givei  nothing  like'  a  right  to  purchase  the 
koil.  It  is  said  we  iKlay  presume  an  agreement  between  the 
parties  for  the  pXirchase  of'  the  locus  in  quo,  by  connecting 
the  acts  of  ownership  with  the  provisions  of  the  statute. 
Nobody  who  looks  attentively  at  the  statute  can  suppose 
that  it  raises  any  such  presumption ;  and  as  to  the  acts  of 
ownership,  they  are  completely  met  by  the  evidence  on  the 
l[>art  of  the  defendant.  I  think  the  act  of  Parliament  gives 
nothing  to  the  undertakers  of  this  canal  but  the  right  of 


Miking  towmg^ptths,  and  nnig  such  ptttbs  merely  for  the  10S9« 
yurposes  of  the  mrngstioo,  giving  to  the  owners  of  the  soil  notus 
9  compensation  for  any  damage  they  may  sustain  from  such  «• 

an  appropriation  of  their  land*    It  is  said  that  ikis  posses-  ^^''"^■^^ 
«on  of  the  banks  for  the  purposes  of  naingation  gives  the 
phuntiff  a  right  of  soil  in  the  land,  and  consequently  m 
Ogbt  of  iq[>propriating  to  himself  the  produce  of  the  land. 
Tbtii  proposition  can  never  be  considered  a»  law  in  this 
Court    Allusion  has  .  been  made  to  modern  acts  of  par* 
liament,  but  I  think  we  shall  arrive  at  a  sounder  construe- 
tion  of  this  case,  by  confining  our  attention  to  the  older 
statutes.    The  act  £3  Hen.  8.  c.  5.  appomting  commis- 
sioners of  sewers^  contains  terms  nearly  similar  to  those 
contained  in  the  statute  now  under  consideration.    Is  it  to 
be  contended  that  the  coaMussionera  of  sewers  have  any 
interest  in  the  soil  under  the  powers  of  their  commission  f 
It  is  diiiiactly  stated  by  Ce/ltr(a),  in  hb  rea<fing  on  the 
Statute  of  Sewers,  that  they  certainly  have  not^  and  that  opi* 
Dion  has  been  recently  acted  upon.  Ibe  commisaibnera  have 
the  use  of  the  water,  and  may  erect  walls  and  make  banka; 
but  CalUs  takes  a  dvtiMtion  betweea  a  wall  erected  by  the 
eprnmissioners,  and  a  bank  erected  by  them,  and  says,  as  to 
the  latter,  the  property  and  ownership  is  in  him  whose 
grotmda  nttjoin  thereto.    This  doctrine  was  recognieed  in 
the  cosa  of  TAeIMb  of  Newcasikr.  Chrk{b),  where  it 
was  held,  that  the  commissioners  of  sewers  have  not  such 
a  possession  of  n  wall  or  dam  erected  by  them  as  vrfll  en- 
title them  lo  mainlnin  an  action  of  trespass.    If  the  com*- 
missioners  of  sewers  have  not  such  a  possession  of  their 
banks  and  walls  as  wiH  enable  them  to  maintain  trespass^  I 
apprehend  it  is  clear  that  under  this  act  of  Parliament, 
which  contains  terms  exactiy  similar  to  those  of  the  Statute 
of  Sewers,  the  plaindff  cannot  maintain  this  action.    I  think 
this  act  of  Parliament  ought  to  have  been  presented  to  the 
attention  of  the  Jury,  and  that  the  attention  of  the  learned 
(a)  page  5S|  I8t  4to  edition.  (^)  %  J.  B.  Moore,  666. 
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Judge  ought  to  have  been  called  more  partionlariy  to  hy 
provisions.  It  is  not  ■  for  me  to  say  what  will  be  the  eflect 
HotLiB  ^f  ii  ^1^^  submitted  to  another  Jury,  but  the  phuntiff  wil> 
eoLDFiMGir.  have  to  contend  for  a  right  of  soil  dehors  the  act;  because^ 
I  apprehend  he  ^itt.have  some  difficulty  in  contending  that 
any  right  of  soil  is  given  by  the  act  itself.  1  concur  witb 
my«Lord  Chief  Justice  and  my  learned  Brodiers  in  ther 
reasons  they  have  pven  why  the  evidence  which  has  been 
received  ought  to  have  been  rqjected,  and  'dierefore  this  raia 
ought  to  be  made  absolute. 

Rule  absolute; 


Wiiae$dmf9     GcNsoN  and  OtheiB,  Assignees  of  GoLBiift  if.  Mbtjs. 


At^gneeiof  a  ASSUMPSIT  by  mdorsees  agamst  drawer  of  a  bill  of 
cUircd'ms  i^  exchaoge.  At  the  trial  before  Abbott,  C.  J.,  at  the  I/m^ 
dJ![I^^m**  *^  •djoiimed  Sittings  after  last  Term,  the  case  was  this? 

bill  of  ex-       The  bill  b  question  for  160/.  dated  18th  September,  1816, 

cosoge,  sod  to  . 

prove  notice  to  At  twelve  months,  was  drawn  by  the  defendant  upon  and 

^  dilhoMf    a<:cepted  by  Edward  Serrate,  indorsed  by  the  defendant 

1»y  tlie  sc-  to  John  Kitmear,  and  by  him  to  the  plaintifis.  The  plain- 
ceptor,  It  was  ^       '    -         ^  •  *    ^ 

held  that  an     tiffs  proved  a  primlk  lacie  case  as  indorsees.  The  declaration 

tween^Sie     *  averred  a  presentment  to,  and  dishonor  by,  the  acceptOTi 

drawer  andff.,  and  due  notice  thereof  to  the  defendant,  but  no  evidence 

(an  intermedi* 

ate  indorsee)    was  offered  in  support  of  the  latter  averment.    To  supply 

the  bin  in  ^^  deficiency  of  proof,  the  plaintifis  produced  an  agree- 
2mOT^t  other  "^*'  ^^^^  15th  ilfay,  1818,  between  JKtnnear  and  the 
bills,  to  which  defendant,,  by  which,  after  reciting  that  the  bill  in  question^ 
a  party,  over-    and  certain  Other  bills  drawn  by  the  defendant,  ''  were  then 

01^00^1  to*be  ^  ^^  ^^^  ^^^^  ^®>  *°^  ^^^*  ^  ought  to  be  in  the  hands 

in  the  hands  of  of  Kinnear^  it  was  agreed  that  Kimear  should  accept 
J&«,  was  cvi* 
dence  to  sa- 
tisfy the  avennent  of  dae  notice  of  dishonor  to  the  drawer,  though  the  assignees 
were  no  parties  to  the  agreement :— Held  also,  that  the  assignees  were  not  bonnd  fS 
prove  in  tact  that  they  were  assignees,  tlioogh  they  declared  in  that  character. 
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p^^ent  for  nU  the  bills  by  weekly  iostalmenU  from  the  de«  1923. 
fendant ;  and  it  was  cpntetided^  that  as  ibis  iDstrumeat  was 
dated  eight  aiottlbs  ttfter  the  dishonor  of  the  bill,  and  ex* 
piess^  described  the  bill  as  theo  over  due>  and  provided  a  Metz, 
mode  of  satisfying  the  claim  upon  the  defendant  in  respect 
pf  itf'Jn  effect  it  amounted  to  4  waiver  of  the  notice  {o 
bitti  of  the  dishonor  of  the  biU,  and  thereby  relieved  tile 
plain4i£fs  froai  the  necessity  of  proving  such  notice*  For 
ihedefiandwit,  itwaa  contended,  that  this  did  not  amount 
to  a  waiver  of  notice  as  between^ these  parties,  audit  was 
further  objected,  that  as  the  plaintiffs  had  declared  as  assig* 
nees  of  ti  bankrupt^  diey  were  bound  to  prove  that  tfiey 
really  stood  in  that  character.  The  learned  Judge,  how* 
lever,  overrruled  both  objections,  and  directed  a  verdict  for 
the  plaintiffs,  with  liber^  to  the  defendant  to  ^oove  to  enter 
a  nonsuits 

Plait  now  moved  accordingly,  and  relied  upon  both 
points.  The  agreement  put  in  was  no  waiver  of  the  plain* 
tiff's  laehes  in  not  proving  the  notice  to  defendant  of  the 
dishonor  of  the  bill.  In  the  fijvt  place,  it  had  not  for  its 
i>lgect>the  making  any  auch  coneession,  but  merely  mention* 
ed  the  liill  in  question  in  its  recitid,  with  a  view  to  an 
ac^mmodation  upon  other  matters  between  the  parties  to 
the  i^reement;  and  in  the  nekt,  the  plaintiffs  were  no 
parties  to  it^  nor  was  the  promise  lo  pay  this  bill,  if  any 
such  promise  it  contained^  made  to  the  plaintiffs,  but  to  n 
third  peyison  not  then  the  bolder  of  the  bill  $  and  in  every 
one  of  the  cases  in  which  a  subsequent  promise  to  pay  by 
the  drawer,  has  been  held  to  be  a  waiver  of  laches,  the 
promise  has  been  given  to  the  then  actual  holder  of  the 
bill.  It  has  been  decided,  that  an  agreement  between  the 
'  parties  to  a  bill  that  it  should  not  be  put  in  suit  till  cer* 
tain  estates  were  sold,  was  no  excuse  for  want  of  notice  of 
non-payment,  Free  v.  Hawkins  (a);  which  is  as  nearly  as 
(s)  1  Holt's  N.  P.  5d0. 

vol.  II.  T 
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possible  the  present  case ;  and  upon  this  prindple  therefore 
the  verdict  was  clearly  wrong.  Then,  as  to  the  second ' 
objection,  the  plaintiffs  were  clearly  bound  to  prove  dial 
they  actually  filled  the  character  in  which  they  broog^  their 
action ;  and  therefore  some  evidence  that  they  were  assig- 
nees of  Goldie  was  absolutely  neoessaiy.  It  is  true  diat 
tKe  bill  was  indorsed  to  them  as  such  assignees,  but  timt 
was  immaterial ;  diey  chose  to  appear  upon  the  record  as 
as&ignees,  and  therefore  they  were  bound  ta  prove  in  poinl 
of  fact  that  they  were  so* 

Per  Curiam. — Neither  of  these  objections  aiFords  any 
ground  for  setting  aside  the  verdict  in  this  case.  Upon  the 
first,  the  question  whether  the  agreement  was  a  waiver  of 
the  want  of  notice  of  dishonor  does  not  arise,  because 
the  bill  itself  being  set  out  specifically  in  the  agreement 
as  then  over  due,  was  evidence  of  actual  notice  of  its  dis- 
honor ;  for  how  could  the  defendant  know  it  to  be  over  due, 
unless  he  also  knew  it  to  have  been  dbhonored  f  There 
was, 'therefore,  sufficient  evidence  that  the  defendant  had 
received  notice  that  the  bill  was  dishonored.  Upon  the 
second,-— evidence  of  the  plaintiffs  right  to  sue  as  ass^ee^ 
was  perfectly  unriecessary,  becsiuse  as  the  Contract  upoh 
which  they  sued  was  made  after  the  bankruptcy,  they  vrere 
not  bound  to  sue  as  assignees,  but  might  have  brought  ffie 
action  in  their  own  name;  and  consequently  aU  that  relates 
to  their  characters  as  assignees  may  be  treated  as  surplus- 
age, and  struck  out  of  the  declaration  without  at  alt  im- 
pairing their  claim  in  the  present  action. 

Rule  refused(ii), 

(a)  Vide  Evuni  v.  Man,  Cowp.  5(S9* 
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Lanodalb  and  Othew  v.  Pauby  the  Elder.  ^Jw!t9^' 

A  ^^^ 

,/l.SSUMPSIT  upon  several  guaranties  given  by  the  de-  ^-  ^[*^  J!""- 

fendaaty  to  pay  for  goods  sold  and  delivered  by  the  plaintift  the  delivery  of 

to  hift  son.    Plea,  noq  assuppsit.    At  the  trial  before  Jb^  ^^cu  ^  ac' 

boit,  C.  J.  at  the  London  adjourned  Sittings  after  last  Term,  J^'^jj^^^  fjf; 

the  cau0e  wa3  tried  upon  admissions,  stating  the  following  latter  apon  the 

facts  :— In  ^813-14,  JbsgiA  Pany  the  younger,. carried  on  former.    The 

the  business  of  a  distiller  in  Hatfield-streel.    The  plaintiflFa,  SeMSS'^u^ 

who-nvere  wholesale  diatillera,  supplied  him  from  time  to  ^oo^  months, 
*;  .1.        "^  ^      V  *  ,    ^^  and  the  biUt 

time  with  spintucfus  liquors,    m  consequence  of  notes  or.  of  parcels  are 

orders  Written  on  his  bel^alf  to  the  plaintiffs  by  {he  defeq^  Slfii^mfofc. 
dant.  ip  the  following  terms :— »  '^^  period  of 

^  ■  **  aredit  is    en- 

larged   from 

Gentlbmbm* — l^lease  to  deliver  two  pipes  of  spirits  without  th™^ 

for  Mr.  Joseph  Puny  of  HatfieU-^reet,  and  will  oblige,    .  J^^'jIJf.be, 

Gentlemen,  your  humble  Servant,  ooiqing  bank- 

-  rapt,  B.  proves 

Jf  PARf^Yf       the  amoant  of 

Messrs.  Leader  ^  Co,  .  t  ?te 'iZ' 

mission,  wliich 
g^..  .  J  ...  exceeds  more 

Utner  notes  or  orders  were  similar  m  substance,  only  than  two-fifths 

saying  '^  for  the  distUlcry  in  HiOfield^retir  Upon  these  aod^  rigjj  wi 
notes  or  orders  the  plaintiffs  declared  as  upon  guaranties  to  ^'^oS % 
pay  die  debt  of  Joseph  Parry  the  younger ;  who  in  No*,  oommonica- 
vmbtr  1814,  became  bankrupt,  ^t  which  time  he.w^s  in-  who^t  the* 
debted  to  the  pkintiffs  in  a  sum  of  197«/.  I65,  24.  The  bwlrnUy** 
usual  credit  given  in  the  plaintiff's  business  was,  fqur  months.  »*»«^d,  and 
on.  -.     r  J  i_^    .  ...  doesnotretnni 

ine  amount  ot  debt  above  mentioned  had  been  contracted  to  this  country 
by  Joseph  Parry  the  younger,  during  the  whole  peripd  he  ^f^s  "Ifter. 
WW  in  business,  and  no  payment  had  been  m^de  by.  him  to  tuM/^^uJ 
the  pkintiffs  in  that  interval.    The  delay  of  payment  and  ^^^i«<»«<ire<y 
elongation  of  credit  for  the  goods,  had  taken  place  withoqt.  ^'    *  ^^ 
th^  knowledge  of  the  defendant ;  all  the  bills  of  pi^iY:^li 

T  8 
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1823.        had  been  made  out  in  the  name  o(  Joseph  Parry  theyoui^r. 
The  plaintiflTs  proved  the  whole  amount  of  their  debt  under 

I4AMIOALB         .  .     ,  »  r  w     n 

r.  the  commission  of  bankrupt  issued  against  Jo$q[>h  Parry 

the  younger,  as  a  debt  diie  from  him  to  them,  upoil  an  aflt- 
davit  for  goods  sold  and  delivered,  and  received  dividends 
from  his  estate,  by  vrhieh  the  balance  doe  to  them  was 
reduced  to  1551/.  7i.  11^.,  and  signed  his  certificate  witb^ 
.  out  any  communication  with  the  defendant,  which  certili-^ 
dite  was  aflen^rds  allowed  by  the  Lord  Qiancellor.    The 
debt  so  proved  by  the  plaintiffs  amounted  to  more  dian 
twoififths  of  all  the  debts  proved   under  the  commission. 
The  plaintiffs  were  unable  to  arrest  the  defendant  untS  (he 
month  of  September  1821,  he  having  been  abroad  from  the 
eve  of  the  bankruptcy  until  that  time,  but  die  plaintift  had 
sned  out  a  writ  to  avoid  the '  statute  of  limitations.     The 
sum  sought  to  be  recovered  in  this  action  was  1551/.  7s.  1  Id. 
the  balance  due  to  the  plaintiffs  at  the  time  .of  granting  the 
certificate  to  Joseph  Parry  the  younger.    Under  thesie  cir- 
cumstances, the  question  was,  whether  the  defendant  was 
liable'upon  the  giraranties  above  mentioned,  and  the  learned 
Judge  being  'of  opinion  that  he  was,  the  plaintiffs  had  a 
verdict. 

Pattcson,  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  upon 
two  grounds ;  first,  that  the  plaintiffs  having  proved  their 
whole  debt  under  the  commission  against  their  principal 
debtor,  and  signed  his  certificate,  without  the  consent  of 
the  defendant  who  was  only  surety,  had  thereby  dischargeid 
him  from  his  liability  upon  the  guaranties ;  and  second,  that 
the  notes  oh  which  the  action  was  brought  did  not  amount 
to  guaranties  in  point  of  law,  but  were  mere  orders  for  the 
delivery  of  goods  without  any  promise  to  pay  for  them. 
As  to  the  first  point;  as  the  plaintiffs  were  creditors  for 
more  than  two-fifths  of  the  whole  amount  proved  under 
the  coriimbsion,  the  certificate  could  not  have  been  bbtained 
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wiliunit  tbdr  sigBatiuM,  and  the  act  of  tignkig  it  Aereferct       1823. 
-WMB  T^ohmUury  9B  their  put*    |n  the  year  1914|  tbej  elect*      ^•^v'^-' 
ed  &e  prindpal  as  tfaeir  dehtor,  kid  by  for  a  period  of  ^^ 

eight  years,  and  then  came  upon  the  surety.  Under  tach  ^arry.. 
circumstances,  the  law  would  hold  that  they  had  discharged 
the  syisty,  and  for  two  tobstantial  reasoi^;  {rst,  that  i(  the 
creifitor  in  auch  a  caae  were  allowed  to  sue  the  surety,  the 
surety  qiig^  afterwsords  in  his  tani  sue  the  pnacipal,  and 
the  result  would  be,  that  the  creditor  mi^  io  effect  sue  the 
principal  m  direct  Elation  of  his  certificate ;  and  second^ 
that  as  the  surety  had  a  fight  to  inCarce  against  the  principal 
all  the  claims  which  the  creditor  had  against  him»  the  ere- 
ditor  by  giving  up  any  of  diose  claims,  prejudiced  the 
surety, 'and  thereby  discharged  him  from  his  originaliiability. 
There  was  no  decided  case  precisely  io  point  ifith  the  pre- 
sent, but  die  afgameat  contended  fior,  seems  to  have  beea 
admitted  in  several  cases ;  iEx  parte  Wilson  (a).  Mead  v. 
Braham  (6),  and  Ex  parte  Haghes  (c);  for  not  one  of  thesa 
goes  the  length  of  determnnog,  that  the  cceditpr  has  a  right 
to  go  out  of  his  way  to  ff  scharge  the  principal  to  the  pre* 
judice  of  the  surety.  The  statnte  49  Geo.  S.  c.  1S1.  s.  14. 
seems  also  to  sustain  the  present  ai^ument,  for  it  is  there 
said,  that  the  proving  or  claiming  a  debt  under  a  commission' 
of  bankrupt  by  any  creditor,  is  to  be  deemed  an  election 
by  such  creditor  to  take  the  benefit  of  such  commission 
widi  respect  to  the  debt  so  proved  or  claimed  by  him. 
With  respect  to  the  second  ground,  the  notes  upon  which 
the  plaintiffs  had  declared,  did  not  amount  to  legal  guaran* 
ties,*  inasmuch  as  ihey  did  not  contain  any  express  promise 
to  pay  for  the  goods  ordered ;  their  language  was  only 
"  please  to  deliver  for  Mr.  Joseph  Parry ^^  or  "  for  the 
distillery  at  Hatfield-streei"  There  is  not  only  no  promise 
by  the  defendant  to  pay  or  secure  payment,  but  a  specific 
reference  to  another  person  for  that  purpose,  whereas  the 
declaration  averred  a  promise  by  the  defendant  to  be  an- 
(«)  11  Vc8.  410.  (A)  3  M.  &  S.  91.  (0  5  B.  &  A.  48'i. 
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1828.  sweraUe  for  the  debt  of  his  ^on.   Upon  both  these  gromi^ 

'^'^^>/'^^  therefore,  but  relying  more  parttcuhriy  upon  the  first,  «the 

r.  defendant  was  exempted  from  all  liabilifty,  and  a  nonsuit 

^*"^*  must  follow. 

Per  Curiam. — Ttiere  b  ilo  Weight  in  dlher  of  llie  ob- 
jections taken  in  this  case.  With  respect  to  the  fint,  which 
is  the  more  general  questioni  it  is  not  necessary  upon  the 
present  occasion  to  decide,  whedier  a  creditor  who  proves 
his  debt,  under  a  commission  issued  against  his  principal 
debtor,  and  afterwards  enables  him  to  obtain  his  certificate, 
behind  the  back  of  the  surety,  does  or  does  not  io  any  case 
discharge  die  surety;  because  th.ere  are  circumstances  in 
this  case  which  might  weU  take  it  out.  of  any  generd  rule 
upon  the  subject.  The  surety  here  absebtB  himself,  and  is 
not  to  be  found  fisr  a  period  of  eight  years,  and  it  would  be 
too  much  to  ^ay,  that  a  bankrupt  who  conducts  himself  well, 
is  to  be  deprived  of  all  chance  of  obtaining  his  certificate, 
and  reinstating  himself  in  business  during  so  long  a  time, 
merely  for  the  sake  of  a  man  who  has  become  his  surety. 
The  statute  which  has  been  cited  does  not  support  the  ar- 
gument, because  it  applies  wholly  to  debts  between  the 
oreditor  and  the  bankrupt ;  and  has  no  relation  whatever  to 
the  case  <^  a  Airety.  .  The  second  objection  is  equally  unte- 
nable ;  the  notes  in  question  are  positive  orders  by  A.  for  the 
deliveiry  of  goods  to  £.,  and  the  necessary  efiiBct  of  xhem, 
both  in  law  and  in  common  sense,  is  either,  to  make^. 
the  principal  debtor  for,  or  in  the  place  of  J3.,  or  to  make 
him  answerable  for  the  debt,  it  B.  should  make  default. 

Jlule  refused. 
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1023. 


Hie  King  v,  John  Webb  Hall.  Wednesdtty^ 

'Jan.  «9. 


JfxN  information  in   the  nature   of  quo  warranto  having  The  defendant 

been  filed  against  the  defendant,  calling  upon  him  to  shew  |^*^  ^nform*^! 

by  what  authority  he  exercised  the  office  of  registrar,  and  *»<>"  against 

clerk  to  the  Court  of  Requests,  of  (he  city  of  Bristol,  aind  a  by  what  au- 

special  case  having  been  made,  and  judgment  given  thereon  hoW^he^of- 

for  the  defendant  (a).    *  lice  of  registrar 

J    .         ^  '*  and  clerk,  of 

the  Court  of 

jidam  now  moved  for  a  rule  to  shew  cause  why  it  should  the  ^ty  of 

not  be  referred  to  the  Master  of  the  Crown  Office,  to  tax  f^^'j^^J  J*"®* 

the  defendant  bis  costs  of  the  prosecution.     He  contended  cosu  under 
-        _ .  ...      1  '  ^  ^®  statute, 

that  this  was  a  case  withm  the  statute  9  Anne,  c.  20.  s.  5.  9  Amu,  c.  so. 

That  section  provided,  that  "  in  case  any  person  against  ** 
whom  any  information  or  informations  in  the  nature  of  a 
quo  warranto  had  been  filed/ should  be  found  guilty  of  an 
usurpation  of  the  said  offices  or  franchises,  it  should  be  law- 
ful for  the  Court,  as  well  to  give  judgment  of  ouster  against 
such  person  or  persons,  of  and  from  any  of  the  said  offices 
or  franchises,  as  to  fine  such  person  or  persons  respectively, 
for  the  usurpation  of  any  of  the  said  offices  or  franchises;  and 
also  it  should  be  lawful  for  the  Court  to  give  judgment,  that 
the  relator  or  relators  in  such  information  named,  should 
i^ecover  his  or  their  costs  of  such  prosecution,  and  if  judg- 
ibent  should  be  given  for  the  defendant  or  defendants  in 
such  information,  he  or  they  for  whom  such  judgment 
should  be  given,  should  recover  his  or  their  costs  therein 
Expended  against  such  relator  or  relators."  Now,  this  case 
came  at  least  within  the  words  of  the  statute,  inasmuch 
as  the  defendant  held  an  "office,"  which  was  one  of  the 
terms  used  in  the  5th  section,    llie  information  has  been 

(a)  Vide  ante,  348^ 
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1823.       ^^^  against  the  defendant  under  colour  of  this  statute,  and  it 

^■^■v"^      is  at  least  reasonable  that  the  relator  should  be  subjected 

The  Kmci     ^^  ^  ^^^^  q{  ^he  proceeding.  Supposii^  the  case  not  to  be 

Hau.        within  the  statute,  still,   if  the  relator  availed  himself  of 

'  a  quo  warranto  information,  instead  of  proceeding  by  action, 

he  ought  to  be  in  no  better  situation  than  he  would  hafe 

been,  had  he  resorted  to  the  latter  mode  of  proceeding,  by 

which  the  successful  party  would  have  been  entided  to  his 

costs.     Here  the  relator,  proceeded  under  colour  of  the 

statute,  and  as  a  consequence,  he  subjected  himself  to  the 

liabilities  which  the  statute  imposed.    There  was  no  case 

in  the  books,  in  which  costs  had  been  refused  to  a  defendant 

in  a  quo  warranto  information.     Tl^is  question,   however, 

has  been  discussed  with  reference  to  a  claim  of  costs  in 

the  case  of  a  successful  relator,  in  Rex  v.  Williams  (a) 

and  Rex  v.  JVallis  (6),    where  the  Court    considered  the 

effect  and  meaning  of  the  word  **  offices**  or  ^'  franchises.'' 

It  was  for  the  Court,  in  this  case,  to  determine  whether  the 

office  of  register,  and  clerk  of  the  Court  of  Requests  was 

an  office  within  the  meaning  of  the  statute^ 

AnnoTT,  Ck  J. — I  am  of  opinion  that  this  is  not  a  case 
within  the  statute^  as  is  obvious  when  we  look  to  the  pre- 
'  amble^  in  connection  with  the  clause  which  gives  costs.  The 
preamble  recites  "  that  divers  persons  had  illegally  intruded 
themselves  into,  and  had  taken  upon  themselves  to  execute 
the  offices  of  mayors,  bailiffs,  port-*reeves,  and  other  offices, 
and  whereas  divers  persons  who  had  a  right  to  such  offices, 
or  to  be  burgesses  or  freemen  of  such  cities,  towns  corpo^ 
rate,  boroughs,  or  places,  had  either  been  illegally  turned 
out  of  the  same,  or  had  been  refused  to  be  admitted  thereto, 
having,  in  many  of  the  said  cases,  no  other  remedy  to  procure 
themselves  to  be  respectively  admitted  or  restored  to  their 
said  offices  or  franchises,  of  being  burgesses  or  freemen,  than 
by  writs  of  mandamus,  the  pi-oceedings  on  which  are  very  dila« 

(«)  1  Burr.  40«.  (A)  5  T.  R.  STS. 


me  Kmii 
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tofy  wd  esipeiisive;"  and  thenproctods  to  enact  a  remedy;  1828« 
Tie  preamble  speaks  of  mayors,  bailiffa,  port-reeves,  and 
o$ker  qfice$,  and  of  cities^  towns,  &c.  or  other  places*  It 
has  been  hdd,  thit  the  word  '* places/'  is  ejusdem  generis,  ^^^ 
vkh  cUiea^  towns  corporate,  and  boroughs,  and  by  the 
;  role,  I  think  ^*  other  ejfficn^  mean  other  offices  of  the 
kind,  with  mayors,  bailiffs,  and  port-reeves,  that  is 
to  say  '*  other  corporate  offices^"  The  party  must  be  a 
borough  officer,  which  this  defendant  clearly  is  not  As 
die  defoidant  does  not  Imng  himself  within  the  words  of 
this  act  <tf  Parliament,  he  is  not  entitled  to  his  costs. 

Bay  LET,  HoLROTD,  and  Best,  J/s>  concurred. 

Rule  refused  (a). 

(a)  Vide  Btx  Vk  TkaXcherj  mote,  Yol.  I.  p.  426.  and  Kex  v*  Utghmrt^ 
id.  438. 


HaLLETT  «.  MoUNTSTEPHiiN.  TrWgjf^ 
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JLrEBT  by  the  assignee  against  one  of  the  sureties  in  a  Declantion  in 

replevin  bond.    The  declaration  set  out  the  bond,  the  con-  andgnee  of  a 

dition  of  which  was,  "  that  if  the  mdJ.  B.  did  appear  at  "rety  bond  in 

'  *^*^  replevuiy  set 

the  then  next  county  Court,  to  be  holden  at,  8cc.,  and  there  out  the  condi  > 

prosecute  with  effect,  and  without  delay,  his  suit  which  he  was'  that<Mf 

had  conunenced  against  the  said  W.  L,  and  t|ie  said  plaintiff,  ^'  fil*/^^^ 

for  tl^  taking  and  unjustly  detaining,  &c."  then  the  bond  next  county 
^  *       ^  ■*  Court,  and 

'there  prose-  ' 
cuted  his  suit  iirithout  delay  against  /.  the  bond  to  be  void;"  averment  **  that  B.  did 
not  appear,  &e."  Plea,  first,  non  est  factam,  and  issne  thereon ;  second,  <*  that  B.  did 
appear  and  prosecute,  &c. ;''  and  third  ''thatB.  did  appear  at  the  then  next  county 
Court,  and  prosecute,  &c.,  and  which  said  suit  is  ttiU  depending  and  undetermined,"  Rc- 
pUeation  to  the  second  and  third  pleas,  traversing  the  appearance  and  prosecuting  of 
the  suit,  but  not  traversing  the  allegation  that  the  suit  was  siiU  depending  and  wadeter' 
«ta«tf,  and  issue  on  the  replication  :-<^Held,  «n  these  pleadings,  that  an  agreement 
(which  was  made  a  rule  of  this  Court)  between  plaintiff  and  the  principal  to  stay  all 
proceedings  in  the  replevin>  upon  payment  by  the  latter  of  a  certain  sum  of  money, 
^ch  party  to  pay  his  own  costs,  was  admissible  evidence  to  negative  the  allegation  in 
the  third  plea,  that  the  suit  was  $tiU  depending  und  undetermined^  and  that  tlic  surety 
^as  not  discharged  by  such  agreement,  after  breach  by  the  principal,  but  was  liable 
for  such  sum  as  appeared  upon  a  reference,  to  be  due. 


844 
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Uallbtt 

o. 
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ITBPHEN. 
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lo  be  Toid;  and  alleged,  ^^that  the  uadjl.B.  did  not  ap- 
pear, &c./'  in  tbe  words  of  die  condiUon;  ''wlMrebjj  &g»;" 
coDcliidnig  ia  the  usbhI  form.  Plea,  fit st,  noo.  est  htetrnm, 
upon  which  issue  was  joined ;  seGend»  **Au  the  said  ^.  fi. 
did  appear,  &c.  and  prosecute,  &c./'  in  die  language'  of 
the  declaration ;  and  thiid,  ''  that  the  said  jI»  J3.  did  cppear 
at  the  said  then  next  county  Court,  and  prosecute,  &c.,  and 
whkh  taidtuk  is  still  depending  and  widiUrmimsd.^  Re- 
plication to  the  second  and  third  pleas,  traiMsnang  the  ap* 
peamnce  and  prosecution  of  the  suit,  but  not  traYeraing  the 
allegation  that  the  suit  was  *^siiU  depeMng  and  nndder- 
nunedi'^  and  issue  on  the  replication. 


At  the  trial  before  Parh^  J.  at  the  last  Lent  assizes  for  the 
'couaty  of  Devon,  it  appeared  in  evidence  that  the  plaintiff 
having  distrained  upon  a  Mr.  Butler^  his  tenant,  for  rent 
in  arrear,  the  latter  executed  a  replevin  bond,  to  which  the 
defendant  became  a  surety.  Tlie  replevin  issued  on  the 
8lh  of  March,  1821 ;  at  the  next  counter  Court  on  the  20th 
of  the  same  month  the  replevin  and  the  bond  were  regularly 
£led,  the  plaint  was  entered,  and. the  defendant  below  appear- 
ed. At  the  next  Court  in  April,  the  plaintiff  below  filed  his 
d^laration,  and  gave  a  rule  to  avow ;  at  the  same  Court  the 
d^endant  beh>w  brought  a  re.  fa.  lo.  and  tlie  cause  was  re- 
moved into  this  Court.  On  the  21st  of  ^ugiisr,  1821,  an 
agreement  was  entered  into  between  the  present  plaintiff  and 
Mr.  Butler,  to  stay  aH  proceedings,  upon  payment  by  the 
latter  of  a  sum  of  250/.  each  party  paying  his  own  costs, 
which  agreement  was  in  Michaelmas  Term  following  made 
a  rule  of  this  Court.  Under  these  circumstances  it  was  con- 
tended, that  no  evidence  had  been  given  of  any  breach  of 
the  condition  of  the  bond,  for  nonxronstat,  but  the  suit  was 
<*  stiil  depending  and  undetermmed,"  and  consequently  that 
the  defendant  was  entitled  to  a  verdict,  and  the  learned 
Judge  directed  the  Jury  to  find  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  set  that  verdict  aside  and 
enter  a  verdict  the  other  way. 
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-  Aiomt  in  'EgnOtr  Term  la8t>  obtained  a  rule  nisi  upon  the 
point  reserred,  and 

•    J2.  Aryfey  now  shewed  tause>  and  c6ntended>  thAt^  upon 
these  pleadings  the  defendant  was  in  law  entitled,  to  a  ver^ 
diet.    Issue  was  Joined  upon  the  replication  to  the  second 
and  third  pleasw     Now,  the  third  plea  idleged,  that  the  re- 
plevin suit  was  still  depending  in  the  county  court,  which 
allegation  was  not  traversed  bj  the  replicaUon,  and  conse- 
quently that  appeared  as  an  admittisd  fact  upon  the  record. 
If  the  contrary  was  the  fact,  it  lay  upon  the  (daintiff  to  tra- 
verse that  fact,  and  in  the  absence  of  any  such  traverse,  it 
must  be  taken  that  the  suit  was  still  depending,  and  conse- 
quently no  breach  of.tiie  bond  had  been  committed,  and 
the  defendant  conld  not  be  liable  in  this  action.    He  cited 
Brackenbury  ▼.  PeU  (a)  as  an  authoriQf  directly  in  point. 
Admitting  diat  an  agreement  had  been  entered  into  between 
Butler  and  the  phintiff,  to  stay  all  proceedings  upon  pay  i 
ment  by  Butkr  of  a  sum  of  250/.,  &c.,  still  that  would  not 
be  binding  upon. the  defendant  who  was  no  party  to  the 
agreement,  it  being  made  behind  his  back.    The  agree- 
ment had  the  effect  of  changing  altogether  the  relative  situa- 
tion of  the    parties,  and  might  subject  the  defendant  by 
such  an  arrangement  to  the  payment,  perhaps,  of  a  much 
larger  sum  than  he  would  be  liable  for,  if  the  suit  had 
regularly  gone  on  to  an  end.    The  defendant  had  a  right 
further  to  contend,   that  he,  as  surety,  was  discharged  in 
consequence  of  the   agreement  between  the   plaintiff  and 
his  principal.    He  cited  The  Duke  of  Ormond  v.  BUrly  (6). 

jldam,  in  support  of  the  rule,  produced  an  affidavit  veri- 
fying a  rule  of  Court,  (which  he  also  produced)  as  having 
been  given  in  evidence  at  the  ti^ial,  and  which  embodied 
within  it  an  agreement  entered  into  between  the  plaintiff 
and  Mr.  Buikr,  dated  dlst  August,  1821,  by  which  it  was 
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among  other  things  agreed,  that  all  prooeedingB  in  the  fonmer 
action  should  cease,  that  BtUler  should  pay  die  plaiiitiff« 
sum  of  250/.  that  each  party  should  pay  his  own  costs, 
and  that  the  replevin  bond  should  stand  as  «  security  for 
die  observance  of  these  terms.  He  contehded^  therefore, 
that  after  the  making  of  diat  agreement,  the  suit  was  in 
fiict  at  an  end,  and  t^e  defendant  could  not  aver  diat 
Mr.  Builer  had  prosecuted  it  with  effect;  and 


The  Court  being  of  that  opinion,  said  they  had,  .under 
these  circumstances,  no  alternative,  but  to  make  the  rule  ah- 
solute.  The  case  was  very  clear.  The  issue  was,  whedier  ^ 
suit  had  been  prosecuted  widi  effect.  If  dnt  were  so,  it  was 
die  duty  of  the  defiendant  to  have  produced  the  record  to 
shew  what  the  judpnent  had  been..  Tba  agreement  produced 
shewed  that  the  suit  was  not  still  dependingy  bpt  had  been 
determined  on  the  terms  Uierein^  mentkllBed,  wUch  not  hav- 
ing been  carried  into  effect  by  Butler^  the  defendant  be- 
came liable  as  surety.  The  objection  as  to  the  amount 
Agreed  to  be  paid  by  Sutter  vrent  to  die  quantum  of  da- 
mage only.  The  amount  which  the  surety  might  be  bound 
to  pay^  was  a  matter  for  condderation  hereafter,  because 
Butler  could  not  bind  bim  absolutely  to  pay  die  sum  of 
^50/.  The  objection  thai  the  surety  was  discharged  by  the 
agreement  with  the  principal,  did  not  apply  to  a  bond  of  this 
description.  The  verdict,  therefore,  should  be  for  the 
plaintiff,  but  the  sum  for  which  it  should  be  entered  might 
be  setded  out  of  Court. 

Rule  absolute. 
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Stubdt  «•  Sanorrs  and  Odiera.  Friday, 

Jan.  31. 

^IlSSUMPSIT  for  goods  sold  wd  delmred^      At  tlie  in  an  action 

trial  brfofe  Par*,  J.  at  the  last  Unt  AMhes  for  the  county  Jf^"^^**^ 

of  Deikm,  it  appeared  that  the  tran^etioBs  whieb  gave  rise  pytners,  the 

to  the  aotioil;  were   founded  ut>o&  th^  following  agreem«Eit»  anaMwer  to  a 

which  wa^  set  out  ia  the  dechntion.    ^Mt  k  agreed  on  this  ^ily/fiied^ 

fl9th  day  of  October^  1819,  between  T.  B.  ISiuddy,  oft  kc*  Sf| 'g^^^ 

add  JV.  Sanders  and  Co.,  of,  &c.  cider  merchants,  that  the  admissible  evi«  , 

aforesaid  Si^dy  has  sold  bis  cider  at  S5s.  per  bogahfead,  to  producio^  the 

be  delivereTat  Toiness  in  the  spring  of  the  year  18«0;  aad  o^^*esta. 

the  cider  or  wine  pipes  that  he  has  empty^  for  th^  Use  of  Wish  the  part- 

.•  •  .  nership ;  and 

the  said  cider  to  be  manufieictured  in  premises  of  his  the  to  prove  the 

said  Studdy\  and  for  the  lend  of  such  casks  the  aforesaid  de^dants, 

Sanders  and  Co.  to  pay  U.  per  hogsliead  in  addition  to  the  {J*  *^^'}^  ^T. 

aforesaid  35*.  (jn  all  S&.  per  hogshead) ;  and  the  said  36^.  is  a  competent 

per  hogshead  is  to  be  paid  one  moiety  at  Christmas  ntoxty  fact,  thoagh  bs 

and  the  other  half  before  the  cider  or  any  part  is  taken  from  ^f^^e  defMd- 

the  said  Siuddi/s  premises.     Witness  our  hands.    Signed  «pts  bat  from 

his  intercourse 
T»  B.  Studdy;  W.  Sanders  and   Co/'     This  agreement  with  them  pro- 

having  been  proved,  it  was  proposed  on  the  pan  of  the  theTcmdact^ 

plaintiff,  in  order  to  prove  th^  partnership  of  thedefond^-  ^J^^  "* 

ants  at  the  time  of  its  date,  to  put  in  evidence  an  o6ke 

copy  of  the  answer  of  the  defendants  Lewis  and  BreUett^ 

to  a  bill  filed  by  the  defendant  Sanders  in  die  Court  of 

Chancery,  in  Michaelmas  Term  1820,  the  object  Of  which 

was  to  compel  them  to  give  an  account  of  their  dealings 

and  transactions  as  cider  dealers  and  partners  with  him.  Ibis 

evidence  was  objected  to  on  the  part  of  the  defendants,  on 

the  ground  that  it  was  incumbent  on  the  plaintiff,  either  to 

produce  the  original  answer,  and  prove  the  band-writing  of 

the  parties  to  it^  or  if  the  office  copy  only  was  produced,  to 

prove  that  the  supposed  parties  to  the  suit  in  Chancery  were 
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ld2S.        the  same  identical  persons  ivfao  were  the  defendants  on  diis 
record.    The  learned  Judge  having  yielded  to  this  objec- 
tion^ a  clerk  of  the  solicitor,  who  had  conducted  the  suit  in 
8ANi>Baf«     Chancery^  was  called  to  identify  the  defendants  as  die  par- 
ties to  both  suits ;  but  it  appearing  that  his  knowledge  of 
the  fact  arose  wholly  from  eommunications  with  die    de- 
fendants, it  was  objected  diat,  as  a  confidentia]  communica- 
tion  from  a  client  to  his  solicitor;  thb  evidence  also  was 
inadmissible,  and  the  learned  Judge  thinking  that  objection 
also  well  founded,  both  die  documentaiy  and  parol  evidence 
was  rejected.    The  plaindff  being  unable  to  establish  the 
partnership   of  the  defendants   by  any  other  means,   the 
laaraed  Judge  directed  a  nonsuit,  reserving  to^ie  plaintiff 
the  liberty  to  move  to  set  aside  the  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  evidence  ought  to  have  been 
received, 

Adam,  in  Earier  Term  last,  moved  accordingly,  citing 
the  case  of  Hennell  v.  Lyon  {a),  and  obtained  a  rule  nisi; 
and 

Gaselee  now  shewed  cause.  It  seems  difBcult  to  assign 
any  satisfactory  reason  why  a  different  rule  should  govern 
the  admission  of  evidence  of  this  nature,  in  a  civil  action, 
to  that  which  prevails  in  criminal  prosecutions ;  or  why  the 
office  copy  of  an  answer  to  a  bill  should  be  admitted  upon 
slighter  proofs  of  its  authenticity  than  depositions  in  the 
CSourt  of  Chancery  would  be.  Now,  as  regards  the  former 
case,  it  is  clear,  that,  in  a  prosecution  for  perjury;  proof  of 
the  defendants  hand*writing  to  the  answer  is  indispens- 
ible.  Rex  v.  Morris  {b),  and  Rex  v.  Benson  (c);  and  as  to 
the  latter,  office  copies  of  depositions  are  not  admissible 
in  a  court  of  common  law  without  examination  with  the 
roll  (d).    Upon  these  audiorities  it  seems  clear,   that  the 

'      (a)  1  Barn:  6e  Aid.  l8S.  *'  (e)  t  Cainpb.  508. 

(^)  le  Burr.  1139.  .     .  (cQ  Gilb.  Evid,  SK 
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documentarjr  evidence  in  this  case  was  properly  rejected.  1828. 
Then  as  to  the  parol  evidence,  its  very  nature  shews  its  in- 
admissibili^*  The  clerk  of  the  defendants  attorney  is  called 
to  prove  that  A.^  B.f  and  C,  are  the  defendants  in  the  pre- 
sent action,  and  that  the  same  A.,  B.,  and  C,  were  parties 
to  k  certain  suit  in  Chancery ,  his  knowledge  of  each  fact 
ansing  from  the  communication  of  the  parties  to  him  in 
his  character  of  attorney's  clerk.  This  mu^t  be  considered 
a  confidential  communication  made  by  a  client  to  his  attor- 
ney,  and  as  such  was  protected  from  disclosure,  and  con- 
sequently was  inadmissible  as  evidence.  Upon  both  grounds 
therefore  the  learned  Judge  was  correct  in  the  course  he 
took  at  the  trial,  and  this  rule  ought  to  be  dischar^edt 

Adam,  in  support  of  the  rule,  was  stopt,  and 

Per  Curiam. — Both  the  parol  and  documentary  evidence 

which  was  rejected  at  the  trial  of  this  cause  ought  to  have 

been  received ;  and  therefore  the  rule  for  a  new  trial  must 

be  made  absolute.    With  rq;ard  to  the  former,  it  cannot 

be  said  that  the  testimony*  oiiered,  as  to  the  bare  fact  that 

the  parties  to  a  particular  suit  in  Chancery  were  also  the 

parties  to  the  suit  then  before  the  Court,  veas  in  the  nature 

of  a  confidential  conununication  between  attorney  and  client, 

because  it  was  a  fact  easily  cognizable  to  the  witness  and 

to  many  other  persons,  without  any  confidence  on  the  sub^ 

ject  being  reposed  in  him.    As  respects  the  documentary 

evidence,  the  case  of  Hennell  v.  Lyon  seems  to  be  altoge- 

dier  a  parallel  dase  to  the  present,  and  there  is  no  ground 

for  contravening  that  decision. 

Rule  absolute  (a). 

(«)  Vide  Doe  v.  Awirew^  Cowp.  846.  Hodgkbmn  v.  WtOUt,  3  Caoifu 
^5.  luid  Hibaleir  V.  ArosAetM,  S  £ip.  OOS. 
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/Sstafdosr^  DoswELL  V.  Impsy,  Esq.  and  Othera. 

Feb.  1.  '        ^  , 


inn 

TrespaM  will  X  RESPASS  for    an   aisault  and  fidse  impriaoiuneat^ 

^mmUslonen  f^'^>  ^^U  Not  GuSty ;  second,  a  justificatioDj  that  iefm^ 

forc!m^t&nK  ^^^  being  appomted  commiBakHien  under  a  commission  of 

a  witneM  to  bankrupt  sued  out  against  one  Jo&n  Sherfffe ;  plaintiff*  being 

Batisfoctorily  ffuspected  of  concealing  die  property  of  the  said  J.  ^.j 

qaertions^pat  fVP^^^  ''^^^  ^^°l  ^  ^  examined  concermng  the  effects 

to  him  whilst  of  the  said  J.  S,,  when  certain  questions  wene  put  to  him; 

natioo,  even  (setting  Out  the  questions  and  tfie  answers  thereto);  and  that 

ques^oDs  may  plaintiff's  answers  not  being  satisfactory  to  defendants,  they 

•pP*J'  ^,  ^^^  as  such  commissioners  issued  their  wanrant  and  committed 
l/oort  to  nave 

been  satisfac-  plaintiff  to  Newffitef  until  he  should  make  satisfiictory  an- 
Ju  ^  *"*^*''  swers  to  the  said  questions,  as  Aey  lawfully  might  do ; 
thirds  a  similar  plea,  not  settmg  out  the  questions  and  aor 
swers ;  fourth,  a  justification  under  the  statute  13  EUz. ; 
and  fifthi  the  same  under  the  statute  1  Jac- 1 .  Replication, 
.to  the  first  plea,  a  suniliter ;  to  the  second  and  third,  a  ge^ 
neral  demurrer ;  and  to  the  latter  a  qpecial  demurrer :  That 
the  said  third  plea,  does  not  state  on  what  grounds,  and  for 
what  reasons  the  sidd  phuntiff  was  suspected  of  concealing 
the  said  John  Shfrijffi^a  property,  nor  what  was  the  nature 
of  the  questions  and  answers  in  the  sud  third  plea  men- 
tioned, nor  the  grounds  or  reasons  why  the  said  answers  were 
not  satisfactory  to  the  said. defendants;  and  to  the  fourth 
and  fifth,  de  sua  injuria  absque  uUi  tali  causft*  R^oinder, 
and  joinder  in  demurrer. 

.This  case  was  argued  in  Easter  Term  last,  by  E^  S^awes, 
ih  support  of  the  demurrer,  who  contended  that  the  pleas 
were  insufficient  and  that  the  action  was  maintainable. 
There  were  two  questions  before  the  Court ;  first,  whether 
an  action  of  tre^n  was  maintainable  under  any  circum- 
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Stances  against  commissioners  of  bankrupt,  for  any  act  done        li323. 
by  diem  in  their  character  of  commissioners;  and  second,      ""^^^r^ 
whether  such  an  action  was  maintainable  against  them  for  r. 

a  commitment  professedly  made  out^  on  the  ground  that  the 
party  had  given  unuLiigfactory  answers,  if  those  answers 
should,  in  the  opinion  of  the  Court;  turn  ont  to  be  satisfactory  f 
On  the  first  question^  in.  order  to  give  the  defendants  the  im- 
munity claimed  in  these  pleas,  they  must  be  armed  wHh 
all  the  iauthority  of  a  Judge  of  a  Court  of  R^ord.  But  it 
18  impossible  to  say  that  commbsioners  of  bankrupt  are,  in  any 
sense  of  the  word,  Judges.  Commissioners  of  bankrupt  are 
removable  by  the  Lord  Chancellor,  which  the  Judges  are 
not ;  the  oath  taken  by  the  former  is  of  a  very  diflerent  and 
less  important  character  than  that  required  to  be  taken 
by  the  latter;  Judges  have  a  power  of  commitment  for 
the  purpose  of  punishment,  which  commissioners  of  bank- 
rupt have  not  All  the  distinguishing  characteristics  which 
protect  the  Judges  m  the  execution  of  their  o£Bce,  are  want- 
ikig  to  commissioners  of  bankrupt,  and  they  are  therefore  t6 
be  considered  only  like  other  men,  to  be  protected  while 
they  act  within  the  law,  but  to  be  held  amenable  to  the  laW 
when  they  transgress  or  stram  it.  Lake  other  men,  even 
though  they  act  conscientiously,  they  are  liable  to  mistake 
dieir  powers;  and  is  a  man  to  be  imprisoned  in  consequence 
of  their  error,  and  to  have  no  remedy  for  the  injury  he 
sustains?  In  support  of  this  part  of  the  argument,  he  cited 
Doctor  Groenveli^s  case  (a),  Rex  v.  The  Inhabitants  of 
Glamorganshire  (b).  Ex  parte  Scarth(e),  BrUtain  v.  JftVi- 
naird  (d),  Doctor  Bonharns  case  (e),  4  Insi.  277.  Booke'i 
ease  (/),  Terry  v.  HunHngdon  (g),  Welch  v.  Vash  (A>, 
JBroy^scase  (i),  Gregory's  case  (J),  F«rf*s  cate(ft),  Perkins 

(«)  1  Lord  Raym.  454.  (/)  5  Co.  100  a. 

(ft)  Id.  580.  (g)  Htrdr.  480. 

(0  14Ves.  404.  8.  C.  15  Ves.  (*)  8Eait,3W. 

t96.  (t)  l.Lord  Raym.  155« 

(tf)  1  Brod.  &  Ring.  439.  ( j)  5  Mod.  368. 

(0  8  Co.  Rep.  1«I  a.  {k)  9  Vci.  515, 
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¥•  Proctor  (a),  Brmf%  cwie  (A),  Z>^^r  v.  Jfittiiig  (c),  Mtffer 
V.  Seare(4\  Morgm  v.  Hughesie),  D^§^  v.  HenMip{f)i 
Battye  ?.  GrofejuCg).  Dtfive  v.  Jlfi|/brd(A),  and  SxpflfU  OHr 
ver(i).  Then  as  to  tb«  second  poiQr,  tto  Court  wilt  ioquire 
iiito  thegfQunds  of  co«EllD^lllel|t^  aodform  tbeir  oji»n  judgmtnl 
iwbetber  the  answers  wer^  such'  iss  Ae  comikiissioiiers  01^)11 
in  reason  to  have  deemed  satisfaeior;«  If  the  conumsnott- 
ers  possess  an  arbitnury  and  conclcisiive  rigbt  of  deciskm  oii 
this  pointy  the  liberty  of  the  subject  is  gone;  and  a  anan 
who  from  lapse  of  memory,  or  absolute  igaofaiioe  on  the 
subject  inquired  into,  or  from  the  nfUure  of  die  questions  put 
to  him/ which' may  render  it  impossible  ,for,  iiny  man  toi 
answer  themi  ni^r  be  coi^mitted  as  if  he.  had  been  gnil^of 
wilful  prevarication  or  corrtipt!  perjuiy* 

PtffJte,  contrd;  was  to  hayeaiigued  for  the  defendant. 

Abbott,  C.J. — In  this  case  the' counsel  in  support  of 
die  demurrer  has  been  heard,  and  upon  bis  aigument  two 
important  questions  have  been  npsed ;  first;  Mfhetber  am 
action  of  trespass  can  be  maintained  against  comn^ssionei^ 
of  bankrupt  for  committing  a  witness  who  has  9fen  un- 
satisfactory answers  to  questions  put  to  him  by  tbem';  aod 
second,  whether  such  actbn  can  be  maintuned^  supposiiig 
the  answers  riiould  appear;  to  this  Court  to  have  been  satis^ 
factory,  as  it  has  been  arg4ied  that  they  were.  We  hafo 
considered  botli  these  questions,  and  the  cases  cited  in  re* 
ference  to  them,  and  w«  are  all  of  opinion,  that  in  either 
cose,  no  action  can  be  maintained.  It  becomes  Unnecessary 
therefore,  to  bear  any  further  afgnm^t,  nor  is  it  necessaiy 
now  to  inquire  whether  the  answers  were  or  W6re  not  such 
as  should  have  been  deemed  satisfactory  by  the  commis- 

(a)  t  Wil».  38«.  (/)  t  U^iU.  386. 

(6)  Comb.  390.  .  (f ) .  8  East,  319. 

ie)  Sir,W.  HI.  1033b  *   (A)   4  B.  &  A.  356. 

(d)  Id.  1141.  (0  %  Ves.  it  Bea.  tl9. 
it)  i  T.  R.  223» 


Moners.    The  generd  ru!«  of  law  nndoufotedly  is,  that  trerf-       18*23. 
pairs  may  be  ttateHimed  against  all  persons  botdkig  a  Kmited      ^<^^/^^ 
antftority,  (and  cooimiasioQei^s  o(  hankhipt  clearly  hold  a   .  ^^^^^^^ 
Kmited  aathbrity  only)  fbf  if  they  do  any  act  beyond  their       taiPET. 
noAonty,  fihey  certainly)  antgeot  theitiselvea  to  an-  aetion  of 
trespass*    But  nrfilether  the  aet  done,  be  or  be  not  beyond 
tbeif  authorityr  ift  alWay^  the  question.    This  rule  is  laid 
dowtar  in  the  ease  of  Miller  v.  Sear?,  and  in  some  othef 
ca9e9.    Bbt  is  the  authority  of  cotnmissffoners  ot  bankrupt 
to  commit  persons  brought  before  them,  whose  «aswertf 
Aey  deem  unsatisftctoryy  inconsistent  witti  the  general  rule 
of  law  I  have  mentioned  ?  The  questioe  here  is,  whether  An 
commitment  by  commissioners    of  bankrupt  of  a  party, 
whom  they  have  authority  to  summon  before  diem,  for  not 
Msweritig  to  their  sihisiaction  lawful  questions,  is  warranted 
bylaw;   add  the  answer  to  that  question  must  b^  sought 
fcr,  and  will,  we  tHnk,  be  found  in  the  statute  under  which 
this  commitment  took  place ;  comparing  that  statute  with 
the  preceding  enactinents  on  the  same  subject.      Former 
decisions  of  tfiis  Court  have,  and  ought  to  have,  very  eon-- 
siderable  weight  widi  us^  but  where  decisions  are  quoted 
which  appear  to  us-  to  be  contrary  to  the  true  intent  and 
meaning  of  the  staitute,  they  ought  not  and  cannot  controul 
oar  judgment.     Stieb  a  dedsion  there  undoubtedly  is  (ff), 
from  wMeh  m  inference  has  been  drawn,  and  not  nnproperly, 
89  regardb  Aat  case^  that  trespass  will  lie  against  commis* 
sioMi^  of  bnkrupt;  and  we  have  brought  our  considera* 
tioQ  to  the  stttyjeet'  again .  and  again,  and  I  have  anxiously 
adverted  to  the  high  authority  of  that  case,' which  is  the' 
only  one' directly  in  point.    In  that  case,  it  is  clear  that  Ae 
Warrant  of  commitment  wiis  bad  upon  the  hoe  of  it,  and 
therefore  that  the  phuikMr  was  precluded  from  having  his 
writ  of  error,  and  my  Lord  Chief  Justice  De  Grey's  opi- 
nion might  probabfy  hiive  been  grounded  upon  thAt  circum«> 
stance.    That  casfe  was  aigued  no  less  than  three  times,  and' 
(«)  MUUr  ▼.  Satn,  t  Sir  W.  Ma.  1 141. 
Z  2 
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1823.       we  nifty  collect  from  the  report  that  the  reftsons  and  obser- 
^^'^      vatioM  of  the  Judges  there,  were  ratfier  general  reaaons  and 
V.  observations    respecting  the  validity  of  the  warranty  than 

any  particular  authority  given  to  die  commissioners  touching 
the  examination  of  bankrupts,  or  of  persons  connected  with 
them,  or  conversant  with  their  afiairs.  Indeed,  die  clause  in 
the  statute  rekting  to  diis  subject,  does  not  seem  to  have  been 
very  distincdy  quoted,  nor  die  judgment  of  the  Court  to  have 
been  applied  specifically  to  diat  point.  That  decision  how* 
'^ever,  has  been  generally,  though  certainly  not  universally, 
considered  as  giving  the  rule  of  law  upon  this  subject;  but 
we  think  this  question  should  rather  be  decided  by  looking 
to  the  object  of  the  le^lature,  as  collected  from  the  im- 
port of  the  language  of  the  statute  5  Geo.  2.  c.  SO.  s.  15. 
One  main  object  of  die  bankrupt  laws  undoubtedly  is,  to 
obtain  a  full  disclosure  of  die  property  of  the  bankrupt, 
and  therefore,  a  power  is  given  in  Jhb  section  to  examino 
persons  suspected  to  be  in  possession  of  any  eflfects  belongs 
ing  to  the  bankrupt.  By  the  34  &  35  Hen.  8.  c  5.  and 
the  13  Eliz^  c.  7«  die  commissioners  may  summon  and  ex-> 
ambe  all  persons  concealing  or  suspected  of  c<mcealing  a 
bankrupt's  goods,  debts,  or  effects,  and  the  penalty  for  not 
disclosing  and  shewing  the  whole  truth  respecting  such/of 
the  bankrupt's  property  as  the  party  is  examined  to,  is  for- 
feiture of  double  the  value  of  the  goods.  These  provisions 
were  evidently  insufficient  for  the  object  in  view,  and  accord- 
ingly the  10th  section  of  the  1  Jac.  I.e.  15.,  recitmg  the  for* 
mer  act  of  Elizabeth,  in  some  respects  considerably  enlarges 
the  powers  of  the  commissioners,  but  no  further  power  or 
authority  appears  to  have  been  given  them  on  the  sutgect  of 
examination,  until  the  5  Geo.  2.  c.  30.  which  was  made  to 
remedy  the  abuses,  and  to  supply  the  defects  of  the  former 
titta.  It  contains  many  provisions  on  several  matters*  not 
connected  with  the  present  question ;  but  the;  l6th  section, 
upon  which  the  present  question  arises,  was  manifestly  in* 
tended  to  give,  the  commissioners  a  larger  power  than  any 
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former  statutes  had  given  them.  It  directs  that  the  exami-  1823. 
nation  may  be  as  well  by  word  of  mouth  as  by  interroga- 
tories in  writing;  that  not  only  the  bankrupt  himself,  but 
every  other  person  who  is  duly  summoned  and  present,  may 
be  examined,  touchiug  and  relating  to  the  trade,  dealings, 
and  estate  of  the  bankrupt  or  as  to  any  act  or  acts  of  bank- 
ruptcy committed  by  hia ;  and  that  in  case  any  such  person 
or  persons  shaH  refuse  to  answer,  or  shall  not  fully  answer 
to  the  satisfaction  of  the  commissioners,  it  shall  be  lawful 
for  them  te  cooHnit,  &e.  Hie  words  are  "  to  the  satisfac- 
tion of  the  conmiissioners  ;*'  it  is  not,  till  they  can  give  sa«> 
tisfactory  answers  to  the  commbnoners,  or  satisfactory  an* 
swers  generally,  but  till  diey  shall  give  answers  that  are 
satisfactory  to  the  commissioners;  so  that  by  the  very  words 
of  this  clause,  die  commissioners  are  authorized  to  commit 
the  party  who  shall  not  fidly  answer  to  their  saUsfiaction. 
We  would  ask  if  there  is  any  man,  whose  mind  is  not  pre- 
viously occupied  by  legal  definidons  and  nice  distinctions 
between  what  is  judicial  and  what  is  ministerial,  in  Courts 
of  Record  and  Courts  not  of  Record,  who  would  entertain 
a  doubt  of  the  meaning  of  the  legislature  when  this  act  was 
framed  i  We  think  all  such  distinctions  are  inapplicable  to 
the  present  case*  We  are  not  aware  of  any  authority  given 
in  anj^  other  statute  which  is  expressed  so  dearly,  and  we 
think  distinctions  such  as  I  have  alluded  to,  ought  not  to 
prevail  against  the  plain  sense  of  the  language  of  the  sta- 
tute* By  the  1  Jamei  1.  the  power  to  commit  was  only  in 
case  the  party  should  refuse  to  be  sworn  and  examined,  and 
by  the  provisions  of  that  statute,  it  might  be  contended,  that 
a  person  who  made  any  answer,  however  inapplicable  to  the 
interrogatories  put  to  him,  could  not  be  committed,  and  so 
the  act  made  for  the  full  discovery  of  the  bankrupt's  effects, 
would  be  rendered  unavailing.  A  fifrther  act  was  therefore 
uecessaiy  to  supply  this  defect,  and  this  defect  will  be  sup- 
plied by  the  construction  which  we  give  to  this  section  of 
the  5  Geo.  2.  If  thb  be  not  the  true  construction,  and  if 
the  statute  does  not  give  the  comnusnoners  authority  to  com^ 


182^.       .mit  where  the  party  examined  answers  unsatis&ctorilyi  Mien 

^'^^^^'^^      the  commissioDers  must  be  at  th^  mjercy  of  the  ei«mioaiit» 

f,,  and  must  be  content  with  such  answers  as  he  may  chuae 

)M?fi3r.  1^,  gjy^^  -Q^^  ^jj  construction  is  the  only  one  which  give^ 
effect  to  all  the  other  clauses ;  for  if  this  clause  were  to  be 
interpre^d  that  the  party  may  be  conunitted  ''if  he  should 
pot  fully  answer/'  (^topping  there)  those  words  standing 
Alone  would  lead  to  a  multiplicity  of  actipi»y  in  which  the 
question  wouid  always  recur  whether  the  answers  given  were 
full.  This  wpuld  lead  to  a  variety  of  decjision^ ;  for  one  Couit 
jnight  think  the  party  had  fully  answered  ^fi^  another  Couit 
jgiijght  be  of  a  conjtniry  opinion.  Kow  it  is  a  general  and  well 
junderstood  rule  in  tb^  conatructiofi  iof  written  documents^ 
to  give  effect  to  lev^iy  word  and  sentencp,  if  it  can  be  doo^ 
without  repugnance  to  any  known  law*  By  the  4dd  sectiop 
of  this  statute,  the  commissioners  are  required  to  take  an 
path  that  they  will  ejL^ute  the  several  power^  and  trusts  ra- 
posed  in  them  apoordiqg  to  the  best  of  their  skill  apd  know- 
Jledge^  without  favor  or  affection,  prejudice  or  malice.  If 
then,  in  the  exercise  pf  their  best  skill  and  knowledge  they 
find  the  answers  given  to  them  are  not  satisfactory  to  their 
pwn  minds  and  judgment,  will  they  he  acting  imparti^ly 
^nd  faithfully  in  the  discharge  of  their  4^ty,  if  they  forbeif 
to  commit  the  part^  i  If  they  do  oommitf  are  th^y  to  be 
subjected  to  an  action  of  trespass?  We  think  the  counsel 
for  the  plaintiff  cannot  contend  fpr  that,  (twill  be  ob<- 
served,  that  we  give  our  opiiupn  only  as  to  an  action  ojf 
frespass.  If  the  ponunissioners  abuse  their  aufhori^,  they 
may  be  punished  by  a  criminal  prosecnti^n*  Upoii  the  rer 
niedy  by  an  action  on  the  case,  we  forbear  to  give  any  opi* 
^on,  as  that  is  not  the  question  brought  before  us.  Thera 
is  also  the  writ  of  habeas  corpus.  Is  the  party  to  remain 
in  prison  if  the  commissioners  are  not  satisfied  with  an- 
swers which  it  appears  oiight  to  have  satisfied  t^eir  mijndsf 
Certainly  not.  The  law  has  provided  a  remedy  by  a  writ  of 
liabeas  corpus^  by  which  the  party  may  be  brought  b^efeira 
i^  I^d  Chw^CiUor  at  HVff  lime,  or  before  any  of  ^if 
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judges  of  the  other  Courts,   if  it  is  during   the  vacation*        1628. 
This  statute  of  the  5  Geo.  2.  studiously  provides,  that  no 
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improper  use  shall  be  made  of  the  powers  it  confers,  by  w, 

requiring  in  the  LTth  secfioa  tlult  die*  commissioners  shall 
specify  the  questions  for  the  refusal  to  answer  which,  or 
fbr  not  fdlly  answering  which,  die  party  shall  be  committed ; 
and  then  by  the  18th  sectioln^  tbe  Court  or  Judge,  before 
whom  any  person  is  brought  by  habeas  corpus,  is  required 
to  recommit  the  party,  *'  unless  it  tihail  be  mad^  appear  to 
5Uch  Court  or  Judge  by  the  painty  committed  thfit  he  has 
fully  answered  all  lawful  questions  put  to  him  by  the  said 
commissioners.''  Here  the  requisition  is  '^  Ihe  fully  imswer- 
ing  all  lawful  questions;"  not  ''  the  andwerbg  to  ibe  satis* 
faction  of  the  commissioners.''  Taking  Ihe  three  seetioos 
together,  we  think  the  Tesolt  of  the  whole  is,  that  die  com«- 
nissioiiers  ate  firat  to  decide  for  themselTes,  and  for  this 
pmrpose  are  judges  executing  diw  office  under  die  sanction 
of  an  oath.  If  in  then  judgment  die  party  does  not  answer 
fully,  or  to  thcnr  satisfaction,  they  may  coittmit ;  specifying 
in  Ihe  warrant  of  commitment  what  the  questions  and  an- 
swers wet^e.  Bdt  «o  far  as  the  liberty  of  the  subject  is  ton- 
ecfmed,  the  party  oomnvitted  may  go  before  a  superior 
Judge  toitaive  tiie  decision  of  the  commissipnei^  nsviewed, 
and  for  this  fiuqidae  the  iwhole  df  the  exainination  is  to  'be 
iet  forth  in  the  warrant;  and  if  die  Jadge  ^hall  be'of  opi- 
Bicm  that  the  answers  were  satisfectoly,  the  party  is  to  be 
disohar^^ed;  if  otherwise,  he  is  to  be  retnanded  bads  inttf 
custody.  Our  jndgmcint  is  founded  upon  the  words  of  the 
statute,  as  we  understand  and  as  we  can  best  expound  them  ; 
and  We  think  Ibdt  the  cooatniction  now  put  upon  them  is 
die  one  best  oalculated  to  prevent  the  variona  frauds  and 
^once^nieots  of  propttly  in  cases  of  bonkrupK^,  whidi  have 
been  so  justly  complained  of  in  modern  times.  Tbe  jndgw 
ment  of  the  Court  therefore  on  the  demurrer  must  be  for 
the  defendant?. 

Judgment  for  the  defendants  on  denuimer^    . 
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Feb.  X. 


On  Don  u-  Assumpsit  for  goods  soia  and  delivered.  Plea,  Noo 
edT^dSoticJ  Assumpsit,  with  notice  of  set^flF.  At  the  trial  before 
to  'Si'^wSir  -S"'"'^^**  J-'  •*  *«  *••*  ^"^  Assizes  for  thd  county  of 
for  goods  sold  CortmaU,  the  plaintiff  havbg  proved  a  primft  facie  case  of 
a  witneM  was  demand  upon  the  defendant  for  goods  sold  him  to  Ae  amount 
t^c^st^Zl  <>f  6^'-'  *  ^^^'^  ^f  *®  defendant's  attorney  was  called,  for 
¥ritb  plaintiff;  the  purpose  of  shewing,  diat  in  an  interview  between  the 
in  which  the         ,     .         ,     ,         ,  .     -^      ,      t  ,     ,       .^    .,  . 

latter  began  by  Clerk  and  the  pJamtiff,   the  latter  had  said  ''he  was  so 

TCfe^^the^mat-  ^^luuous  to  get  out  of  law  that  he  would  refer  the  questiou 

beUrecnT"^  in  dispute  to  the  witness,  as   an  arbitrator;*'  and  upon 

and  defendant  that  being  declined,  added,  **  he  had  received  800/.  from 

tion  of  wit-  '  Mr.  Campbell,  on  Mr.  AuUetC^  (the  defendant's)  account, 

be^g  refused    ^^^^  ^^  meant  to  set-off  against  some  bad  debts  owing  to 

plaintiff  pro-    )iim  from  some  other  persons.^    But  as  the  witness  admitted 

ceeded  to  ad-  ^ 

initthathebad  that  he  was  desired  to  communicate  to  the  defendant  what 

account  of  de-  ^®  pUintiff  had  said  on  this  occasion,  for  the  purpose  of 

fendant  800/.,  induduff  the  former  to  agree  to  a  compromise,  it  was  ob« 
a  roni  more       ^  ^  ... 

than  covering  jected  on  tfie  part  of  the  plaintiff  that  the  evidence  could 
the  demand  in  ,  •      i    .  •  •      i  ^  ^  • 

the  action :—  Qot  be  received,  because  it  was  m  the  nature  of  a  connden- 

SnlfeVwtion'**  ^^  communication,  made  with  a  view  to  a  compromise,  and 

was  receivable  was  therefore  protected  by  the  general  rules  of  evidence) 

nnder  the  no-  and  the  learned  Judge  yielding  to  the  objection,  the  evi« 

Md  ought  not  dence  was  rejected,  and  the  plabtiff.had  a  verdicC 

fb  be  rejected  * 

as  an  offer  of 

compromisf,         Adam,  in  Easier  Term  last,  having  obtained  a  rule  to 

although  plam*     ,  • 

tiff"  expressly     shew  cause  why  the  verdict  should  not  be  set  aside  and  a 

witness  to  state  '^^  ^"^^  granted,  on  the  ground  that  the  evidence  had  been 

tiunrd:SSd.  improperly  rgected, 

ant,  to  induce 

him  to  come  to        jmT'iji  t  i  *  -         i         «        rm  \ 

a  compromise.       ^</ae  now  shewed  cause  agamst  the  rule.    The  real  ques- 
tion in  this  case  is  a  mere  question  of  fact,  namely,  whe- 
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ther  the  communicatioii  made  by  the  plaintiff  to  the  de-  1829. 
fendant's  attorney  did  or  did  not  amount  to  a  proposition 
for  a  compromise  of  die  points  in  dispute  between  the  par«« 
ties;  because,  if  it  did  so,  or  if  it  was  an  admission  made  for  Avnuw. 
the  purpose  of  purchasing  peace,  and  with  a  view  to  a  treaty 
for  the  settlement  of  the  action,  it  is  quite  clear  upon  de^ 
cided  cases,  that  it  was  not  receivable  in  evidence.  Slack  v. 
Buchanan  (a),  fValdridge  v.  Kennison{b),  Turton  v.  Ben- 
son{c)f  and  Gr^ty  v.  Howard  (d).  In  order  to  judge  of 
the  intention  of  the  party  in  speaking  as  he  did,  the  whole 
of  his  communication  must  be  reviewed.  He  begins  by 
expressly  ofiering  to  refer  the  whole  matter  in  dispute  to 
the  witness,  and  so  fer  his  intention  to  compromise  cannot 
be  doubted.  He  says,  ^*  I  am  so  anxious  to  get  out  of  law,  *- 
that  I  will  refer  the  case  to  you.''  That  offer  is  mdeed  re- 
jected ;  but  in  what  follows  his  inclination  for  a  compromise 
is  equally  apparent ;  for  he  directly  authorizes  the  witness 
to  make  known  to  the  defendant  all  he  has  said;  and 
with  what  posnble  view  could  he  so  authorize  him,  but 
that  of  inducmg  the  defendant  to  accept  some  terms  of 
settlement  without  going  into  Court  ?  Upon  a  fair  inter- 
pretation of  words,  as  indicative  of  an  intention  to  act  in  a 
particular  way,  and  upon  all  the  probabilities  of  the  case, 
it  is  clear  that  the  plaintiff's  object  in  making  this  admissioa 
was,  if  possible,  to  effect  a  compromise ;  and  consequently 
upon  the  authority  of  the  cases  cited,  that  eommunicatiou 
was  to  be  protected,  and  was  not  admissible  in  evidence. 
It  may  further  be  observed,  that  the  exclusion  of  this  evi- 
dence cannot  work  any  prejudice  to  the  defendant,  because 
if  the  money  alluded  to  was  really  received  by  the  plaintiff 
on  account  of  the  defendant,  the  latter  has  another  remedy 
by  a  cross  action  against  the  former.  Upon  this  view  o( 
the  circumstances  this  rule  must  be  discharged# 

(a)  Peake's  N.  P.  C.  5.  (e)  1  P.  Wnw.  497.   YideHamMH 

(A)  1  Eap.  If.  P.  C.  143.  v.  Vanhatton,  9  Vem.  717. 

(d)  8  £»p.  N.  P.  C.  113. 


MO  .  tBASBB  IV  THB   KIK^'M  BTOGM,  - 

]Ma       •  Jiim  mACat^,  ton^^^U  is  no  l»fw«r  lo  tke  pre- 

^-i^^*^^^      lent  sppliealiott  to  aay,  dmt  jibe  defendnit  hn  mcAkBr  re- 
*^"T''"     Bmfy«ir4he  s^iy  of  #bioh  he  eomplKuia*  beceiiae  if  the 

^^^^  kvnediJudge  wk0  t^ecled  Ibb  ewidence  vras  mbtakea  in 
the  coiArae  he  tQok»  the  defeadent  is  entided  to  die  remeify 
mUoh  b<»  noMr  seeha  at  the^wnds  of  the  Court,  hycDabling 
bimat  e  n^w^ttl  to  ^at&blish  ^e  ee^iff  of  ^ich  he  gave 
notice  at  .the  former  teial,  moA  whidi  be  was  thea  pteveiited 
from  proving  bjthe  rejection  of  die  evidenoe  hi  question. 
Even  if  it  can  be  ceoMdei^  diat  ^  comibutiiQatbn  in  tUs 
case  yms  in  tte  nature  ^  an  offer  to  compreaMne,  still  it 
^eems  very  doub^  wbeUier  Ihe  cases  which  have  been 
cited  would  |{ovem  the  present;  for  tfa^y  were  bedded  npon 
circosAstaaces  of  a  «ttoh  stjpoiitor  nature  'diaq  are  4o  be 
found  here;  and  at  telBtin  die  present  iSase  die  evidence 
s^ted  included  faois^hichojight  to  \m^  been  presented 
to  die  consideOEstian  of  the  Jur{»  Md  in  die  absence  of 
which  tbey^MMiId  not  fiaUjr  mi  impaittially  judge  of  the 
merits  of  dm  ease.  But  ittowiqg  the  law  as  laid  dews 
on  the  other  aide  ^o  be  correct,  bow  does  die  present  ease 
fidl  within  its  operation'^  What  is  the  essential  and  distin* 
pushing  priniaple  of  an  oflhr  to  compromise  i  It  is  tbat 
the  party  so  offering  shall  aotuijtty  concede  something ;  that 
be  shall  be  ready  to  make  some  sacrifiile;  diat  he  shall  pro* 
pose  to  abate  :sonie  part  of  what  be  considers  htsjuft  claim 
for  the  .puijKMes  of  peace  and  reconciliadon.  Bift  what 
are  the  facts  here?  There  is  no  oencessioa  made;  nosar 
crifice  submitted  to  j  no  abatement  of  <ilaiml  inoposed ;  the 
veij  utpiost  length  the  plaintiff  goes  is  die  making  a  pro* 
posal  to  adopt  a  private  instead  of  a  pttb&c  tribunal,  and 
to  have  his  demand  considered  by  an  individual  instesd  of 
n  Jury*  Upon  diese  grounds  it  is  dear  dmt  diis  evidence 
was  improperly  rejected^  and  dieiefore  Ihe  defendant  is  enr 
tided  to  have  this  rule  made  absolute. 

Abbott^  G*  J^-^Upon  the    best  consideration  I  have 


been  able  to  give  to  this  case,  I  am  of  opinion  that  the        1823. 

mode  in  which  the  learned  Judge,  who  tried  this  cause,  left      >^^^^^ 
^1  •  .  »     T  11  .       Thomsom 

the  point  at  issue  to  the  Jury,  was  not  altogether  correct ;  «. 

and  therefore  it  is  our  duty  to  send  it  down  for  further  in-  ^*''^«' 
quiry  before  another  Jury. .  .It  appears  that  the  former  part 
of  the  conversation  to  which  the  witness  was  a  party,  was 
/eceived  in  evidence,  and  was  so,  summed  up  ^>  the  Jury; 
and  that  the  latter  part,  which  has  been  the  aul^ect  of  argu- 
ment to-dagr,  was  rejected.  It  is  at  all  times  a  dangerous 
thing  to  admit  a  portion  only  of  a  conversation  in  eyid^^ce^ 
because  one  part  taken  by  it3€iV  may  bear  a  very  different 
ponstruction,  and  have  a  veiy  different  tendency,  to  whaf 
wpuld  b^  produced  if  the  whole  were  beard  ^  for,one  jvut  of 
a  conversatipn  will  frequently  aerve  to  q^aUf7  and  to  explain 
tl^e  other.  IJpon  this  principle  I  think  the  exclusion  of  the 
evidence  objected  to  at  the  ^i^I  was  enroneou9,  an4  coinse* 
guently  the  defendant .  should  baxe  another  opportunity  of 
subnutti^  that  evidence  to  the  cpnsideration  of  a  Jury. 

Bayley,  J. — I  am  of  the  same  opinion.  It  appears  Uf 
me  also,  that  the  evidence  rejected  was  not  of  that  nature 
xrhicb  ^ould  bring  it  within-  the  rule,  on-which  the  oIqcc- 
tian  to  it  was  &)und^4»  Tbe  converA^ tion  doea  not  aeen) 
to  me  )to  base  origipate^  in  Any  desirf  to  compromise 
the  dispute  between,  the  parti^.  The  essence  of  an  offer 
to  compromise  is,  that  the  piprty  m^kipg  that  offer  is  wiDmg 
jtq  sobnit  %>  asafiKf^,,  and  tp  ^udke  fi  c^cqisi^;  but  I  ^ 
aee  nq  aig^  of.  ^ly  mich  incliqation  i^picasM  bj  tbe  pk|iatiff 
i^  tb^  conversation  ip  qi^eatio^ 

jSuIe  absolttto. 
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Tueadof,  BuBFORD  1?.  HoLLOWAY. 

Feb.  4, 


In  baU  by  affi.  \jHITTY  moved  in  the  Bail  Court  for  dme  to  amend 
norbe'^^voi    ^'^  ^^^^^  ^^  ^^  by  affidavit,  and  the  question  was,  whether 
it  was  necessary  to  produce  an  affidavit  of  merits  to  endtle 


to 

mistake  in  tbe 

jnrat,occasion-  him  to  the  indulgence,  it  being  suggested  by  the  presiding 

of  tbe  tom^^  Judge  that  an  affidavit  of  merits  was  requisite.    He  urged, 

Sr^mt^     that  Ais  was  not  a  case  in  which  the  Court  had  ever  y^ 

nnleM  the  de-  called  upon  a  defendant  to  produce  an  affidavit  of  merits. 

fendant  pro-     -_,  ,  .      ,  .      , 

daces  an  affi-  Inia application  to  the  indulgence  of  the  Court  became  ne- 

avito  merito.  ^j^gg^,^^  ^ot  in  consequence  of  any  fault  of  the  defendant,  but 
from  a  mistake  on  the  part  of  the  commissioner  appomted 
to  take  affidavits  in  the  country,  in  omitting  to  insert  both 
names  of  the  bail  in  the  jurat,  and  therefore  it  would  be  ex* 
tremely  hard  to  make  the  defendant  suffer  for  an  error  to 
which  he  was  not  privy. 

BAYisr,  J.  (the  presiding  Judge)  said — ^That  the  Jud^ 
of  this  Court  had,  in  consultation  together,  come  t6  a  de« 
termination  not  to  grant  time  unless  the  party  applying 
produced  an  affidavit  of  merits.  He,  therefore,  denred  it 
to  be  understood  that  time  would  not  be  given  in  future 
unless  an  affidavit  of  merits  was  produced.  It  might  be 
true  that  the  defendant  was  not  personally  privy  to  tiie  mis* 
take  in  the  jurat,  but  it  was  the  duty  of  the  attorney  in  the 
country,  to  see  that  the  bail  were  duly  acknowledged.  In  all 
other  cases  where  the  party  applied  for  indulgence  of  this 
nature,  the  Court  always  imposed  the  condition  of  produc- 
ing an  affidavit  of  merits  as  one  of  the  terms  upon  which 
the  indulgence  was  granted.  Here  the  party  sought  in- 
dulgence, in  consequence  of  an  act  of  negligence  which 
might  easily  have  been  avoided  by  proper  care  on  tbe  part  of 
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theattorneyy  and  therefore  the  rule  applicable  to  other  eases       iaS3. 
where  an  affidavit  of  merits  was  required,  must  be  extended 
.to  a  case  of  this  description. 


sea 


BuRFoao 


Time  refused,       Hoiwwat. 


Best,  J.  laid  down  a  similar  rule  on  a  former  day  in  this 
Term,  and  suggested  as  the  reason  why  the  Court  had  come 
to  this  determination,  that  if  the  defendant  had  merits  he 
might  swear  to  them,  and  if  he  had  none,  he  ought  to  pay 
the  debt  or  go  to  prison,  and  take  the  benefit  of  the  Insol- 
vent Act,  instead  of  squandering  his  money  in  law  expences 
and  absorbing  those  means  which  ought  to  be  divided 
amongst  his  creditors  {a). 

(a)  The  only  inconvenience  resulting  from  this  wholesome  rule  is, 
that  when  the  defendant  is  not  prepared  to  Justify,  or  his  time  for 
justifying  is  oat|  he  must  now  be  rendered  and  bailed  out  againi  andet 
a  fresh  notice  of  justification. 


PiTTAM  V.  Foster,  Nobris,  and  Mart  his  Wife.        ^^J^J^f 


A.SSUMPSIT  upon  a  joint  promissory  note  for  69/.,  Assumpsit 
made  by  Benjamin  Foster  and  Mary  Norris,  before  her  in-  promlssoiy 
ter-marriage  with  the  defendant  Norris,  who  was  joined  for  J!  mSbI^  ^^ 
conformity.  Breach,  first,  non-payment  by  fbs/er  and  Afa;y  whilst  B.  was 
Iforris  whilst  the  latter  was  sole ;  and,  second,  by  all  the  a.  B.  and  c. 
defendants  since  the  marriage  of  Mr.  and  Mrs.  Noms.  {Jj  "jjjjj^ 
Plea,  first,    non  assumpsit  hj  Foster  and  Mary  ^*^'^»  ^"fJI^^J^^®*" 

second,  non  assumpsit  infra  sex  annos  by  the  same  defen-  Piea,  actio  noa 

accredit  Infra 
aez  annos.    Replication,  that  the  cause  of  action  arose  within  six  years,  and  issue 
'  thereon ;— heM,  that  an  adEuowledgment  by  A.,  within  six  years,  that  the  debt  was  doe. 
would  not  take  the  case  out  of  the  statute  of  Limitations,  J3,  aad  C.  behig  married 
at  the  time  the  acknowledgment  was  made. 
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IMi.  49intB ;  and,  third,  actio  non  actrevit  infra  sex  moos,  bj  aB 
^"^^''^'  -the  defendants.  On  these  pleaS  issne  Was  joined.  At  the 
«.  trial  before  Hidroyd,  J.  at  the  hot  assizes  for  Notttampiom^ 
^^•■••■*  shire,  it  appeared  in  evidence,  that  the  note  in  question, 
which  was  dated  20th  September,  1814,  was  given  jomtly 
1)y  FMer  and  Mrs.  Norris,  his  sister;  whilst  flie  tat«er  was 
sole,  to  plaintifi;  for  money  tent.  To  take  the  case  out  of  the 
atafote  of  Limitations  Ae  jj^aintiff's  attdmeywas  examki^, 
and  he  stated,  that  by  die  pbintiflF'a  ^foection  he  called  oi 
die  defendant  JFbs^cr,  before  action'  btougb^  to  demand 
payment  of  the  principal,  and  interest  due  npon  ^  note. 
This  was  six  years  after  the  marriage  of  Mt.  and  Mn.  Nor* 
ris.  When  he  saw  Foster,  the  latter  said  he  should  have 
nodiing  to  dp  with  the  note ;  that  his  sister  had  all  the  pro- 
perty of.  their  iaiher,  and  that  the  plaintiiBT  mi^^t .  look  to 
her  tor  payment.  It  was  contended  at  the  trial  on  die  pari 
of  the  defendants,  that  this  was  not  sufficient  evidence  to 
take  the  case  out  of  the  statute,  but  the  learned  Judge  said, 
if  the  Jury  were  satisfied  that  what  Faster  had  aaid,  was 
an  acknowledgment  that. the  money  was  not  paid,  in  his 
opinion  it  would  be  sufficient  to  take  the  case  out  of  die 
statute,  and  the  law  would  imply  a  promise,  which  would 
be  binding  <upon  all  the  defendants  and  entitle  the  plaintiff 
to  a  verdict.  It  was  then  objected,  that,  supposing  the  ac* 
knowledgment  of  Foster  would  take  the  case  out  of  tlie 
statute,  with  respect  to  him,  still  that  would  not  bmd  the 
defendants  Norris  and  his  wife ;  for  admitting  that  the  ac- 
knowledgment of  one  joint  contractor  would  be  the  acknow- 
ledgment of  both  in  law,  still  after  the  marriage,  of  Mrs. 
Norris,  her  acknowledgment  so  implied,  would  not  bind  her 
husband,  and  as  there  were  no  counts  in  the  declaratio% 
Is^ying  promises  by  the  defendants  after  the  inter-marriage 
of  Norris  and  his  wife,  the  acknowledgment  by  Fo^er  would 
not  support  the  action  upon  these  pleadings.  The  leanie4 
Judge  said  he  would  save  this  point  with  liberty  to  die. 
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defendants  to  itfove  to  •Bter   a  nbiisuk  6e  ^hiam  a  new?       1089* 
trial,  aad  the  plaintiiF  had  a  vefdkt 


G.  M&rrioilnoeordiBii^y  moved  ia  MJc&ie/«a»Tenn  fcr,. 
awl  ofaluDed  a  rule  nisi  to  enter  a  nooniit  or  for  a  new  trial, 
opon  this  olijectioa. 

'  Reader  and  Jddpts  now  elMwad  caiisia  against  the  nde^ 
Tlie  declaration  in  thia  case  is  certaidy  (buinbcbupon  a  pn>^. 
mise  made  hf  Foster  and  Mrs.  Jiarrie,  whflat  die  latter  war* 
sole,  and  there  are  no  counts  upon  promises  subsequenl  to! 
the  marriage,  but  if  die  plaintiff'  la  mit  to  be  tied  down  to* 
the  strict  langna^  of  the  declaration,  the  dbjectim  taheni 
tatbe  plaiatiff'a  right  of  reooverinig  is  not  available*  Ad^ 
mitiing  that  dlena  is  np  count  in  th»  dselaiation  liiying,  a; 
promise  subsequent  to  ttie-  marriagei  and  that  the  de<lar»* 
tion  goes  npon  a  promiso  pnor  to  the  mamage,  aliil  the* 
latter  must  be  coibsidered  as  an  immaterial  allegation.  The. 
action  is  against  two  makers  of  a  joint  proaaissory  note, 
and  the  husband  of  one  is  only  joined  far  coafom^ty^  It- 
is  a  clear  rule  of  law  that  the  admiasion  of  om  of  seforal 
makers  of  a  proarissorynote  wonldbe  good  against  ally  and> 
therefore  the  acknowledgment  of  Foster^  within  six  yeata, 
that  the  note  was  net  paid,  woald  be  an  implicdacknowledg^ 
ment  by  Mrs*  Nonw^  supposifig  she  remained  single.  Tbe 
all^ation  upon  the  iace  of  the  declaration,  that  the  promise 
waa  made  by  Mn.  ATerm  whilst  sole  is  quite  imnMeiid^ 
asidmay  be  treated  as  surplusage,  because  it  cannot  be- dia^ 
puted  that  the  admission  of  FbUer  of  his  liability  wonhi 
take  the  caso  out  of  the  statute  as  against  her,  as  the  co« 
maker  of  the  note,  and  of  course  agunst  any  other  peraon 
interested  through  her.  This  case  is  perfecdy  disttugtiisb* 
abie>  b^m  Sarett  V.  f¥ine(tt),  which  was  an  aetionr  brought> 
liy  an  administrator  upon  a  promise  made  after  the  death  o0 
tbe  ialestate>   and  there  the  Court  held,  dial  thoogb  the 

(«)  3EaM,  40^, 
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1829.        promise  was  made  within  six  years  aft^r  the  death  of  the 
^'^^^''^^      intestate,  it  would  not  support  -the  action.     But  here  all 
^^^^       the  parties  are  in  existence ;  there  the  promise  was  after  the 
F^sTBa.      party  was  dead.    The  fact  of  the  marriage  of  one  of  the 
defendants  does  not  alter  the  legal  relation  of  the  parties. 
An  admission  which  would  affect  Mrs.  Norris  whilst  single 
would  affect  her  husband  after  the  marriage,  because  he 
maJhies  her  with  all  her  liaUUties.    Undoubt^ythrs  is'an 
entirely  new  case ;  but  still  it  is  to  be  classed  under  tbat  head 
of  cases  where  it  has  been  held,  that  if  there  is  an  admission 
by  one  joint  contractor,  it  binds  both ;  and  the  only  diffi-- 
oulty  is,  whether  if  one  of « two  joint  makers  of  a  promissoty 
note   marries,  and  the  other  makes  a  proonse,  the  effect- 
of  that   promise '  shall  be  defeated  by  the  feet   (tf  mar<^ 
riage.    To  hold  that  an  acknowledgment  by  die  husband  is 
also  necessary,  would  be  going  a  great  length,^,  and  would 
be  contrary  to  the  justice  of  die  case.    The  case  of  Whk'- 
comb  ▼.  Whiting  (a)  is  an  authority  for  shewii^^  diat  the 
ajcknowledgment  of  one  of  several  drawers  of  a  joint  and 
several  promissory  note,  takes  the  case  out  of  the  atatnte 
of  limitations  as  against  the  others,  and  may  be  givien.in. 
evidence  in  a  several  action  against  any  of  the  others.-   Now 
the  only  circumstance  which  distinguishes  this  case  from  that, 
is,  that  a  marriage  has  taken  place  between  one  of  the 
makers  .of  the.  note  and  a  third  person.    Brft  for  the  marriage . 
the  vrife  would  be  made  liable  by  the  admission  of  herco* 
contractor,  but  there  seems  to  be  no  good  reason  why  she 
should  not  be  still  affected  by  such  an  admission ;  and  if  she 
would  be  affected,  her  husband  through  her  must  likewise 
be  affected,  because  he  takes  her  to  vrife  widi  all  her  liabi* 
lities.    One  of  those  liabilities  is  the  circumstance  of  her 
h^g  the  joint  maker  of  this  note.    She,  it  cannot  be. 
doubted,  would  I>e  bound  if  she  had  not  been  married;,  nei* 
dier  can  it  be  doubted,  that  if  she  survived  her  husband^  and 
die  note  remained  still  unpaid,  her  liability  would  continue^ 
(a)  Dong.  651. . 


PiTTAV 
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f^^  WB?9Wg  i^  cov^re  ifspendiKl  fa^f  114)^%  io  i^  1933, 
ijilarip.  What  ibra  i»  .there  io  tUU  C9«e  to  preveat  the 
|$hef  tw«  49feB4aiiU  ji^ios  afiected  by  the  acknowledgment 
^  the  defendant  i*o«/€r  i  The  marriage  of  one  pf  the  P^s^ui 
iwk^ry  of  thii  note  Cfni^ot  ayspend  ih^  ^t  of  action 
J^rimi  her»  nor  di^h^iaa  ber  iia«|>aod'»  liabpitiy,  because 
ke.ia4i^mi  one oif  the  mA^§  ^f  t^ «9te.  He  ia  joined  in 
the  action  siaifHy  fof  €onft)im^,  and  J&ysapetQTe  ibis  case,  in 
point  of  sense  and  law  is  not  at  all  different  from  the  or- 
dinary case,  where  a.hnsbnnd  becomes  liable  for  a  4ebt 
contracted  by  the  wife  dnm  sola.  This  case  is  not  to  be 
governed  b^  the. technical  rulea  of  pleading;  the  question 
JbeiAg,  whether  this  eUegi^op  as  to  the  circumstances  updef  . 
which  the  promise  was  made  is  not  iounaterial^  and  m/Qf 
not  be  treated  as  surplusage.  If,  indeed*  ihe  promise  waf 
alleged  to  have  been  made  by  the  husband^  it  might  be 
open  to  olgection,  but  being  stated  to  be  a  promise  madif 
by  Fo9Ur  as  one  of  the  joint  makers  q{  the  note  with  Not^ 
#iiV  wife^  the  case  does  not  come  within  the  ruJLe  whicl| 
exempts  a  husband  from  the  c^pemtion  of  a  promise  mada 
i^y  a  wife  after  nmriag^ 

G.  Marrioit  contr^  in  ^npport  of  the  rule.  The  defers 
deuts  have  no  interest  in  disputiiiig  Ijbe  general  proposition^ 
that  an  acknowjei^inent  by  one  joint  contractor  will  take 
the  oase  out  of  the  statute  of  Limitations^  in  an  action 
against  two  or  more  joint  contractors.  But  that  doctrine 
must  be  taken  with  this  iiiiiitaiion,  na^ieljr,  that  the  inip]ie4 
promise  which  Che  adqussioa  of  on<  joint  c^fijtraiQtor  raiaw 
against,  another,  can  only  avail  where  tlie  other  party  agaiiis^ 
whom  the  implied  prqnuse  is  to  I^ve.  effect,  is  capable  of 
makiog  an  express  peomise.  if  the  party  is  incapabie  of 
making  an  express  promise,  he  or  .she  must  be  h^ld  in^ 
capable  of  being  bound  by  an  implied  onei  and  i  fortiori* 
of  binding  another.    Applying  this  rule  to  Jtbe4>resent  casf 
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1823.  it  caimot  be  doabted  diat  Mrs.  Narrii  cooU  not  Iwid-ker 
husbandy  by  an  express' promise  on  ber  part,  and  oonse- 
quently  she  could  not  bind  him  by  an  implied  promise.     It 

F09TBR.  follows  then  from  the  form  of  these  pleadings,  and  more 
particularly  with  reference  to  the  replication,  which  tdkes 
issue  upon  a  promise  made  by  the  wife  widiin  six  yeass, 
and  there  being  no  counts  upon  promises  made  liter  the 
marriage,  diat  this  acdon  cannot  be  supported. 

The  Court,  upon  this  stopped  him. 

'  Abbott,  C.  J. — I  am  of  opinion  that  this  action  cannot 
be  supported.  The  declaration  is  upon  a  promise  alleged 
to  have  *  been  made  by  Foster  and  Mary  NorrU  before  her 
intermarriage.  We  cannot  consider  that  as  an  immaterial  alle- 
gation, in  the  way  in  which  it  has  been  considered  in  argn* 
ment,  because  it  is  clear  that  a  promise  made  by  Mary  NorriSf 
express  or  implied,  would  not,  after  marriage,  be  sufficient 
to  sustain  diis  action.  The  question  is,  whether  a  promise 
inade  within  six  years,  is  to  be  considered  with  refi^enee 
to  the  time  when  the  cause  of  action  originally-  accrued,  as  a 
substantive  promise  in  itself,  or  whether  it  draws  to  its  own 
date  the  promise  originally  made.  If  the  promise  made  wiAin 
six  years  will  draw  down  to  its  own  date  the  ^original  dutib, 
the  argument  for  the  plainuff  would  be  right,  but  if  not 
it  will  be  wrong.  In  cases  in  which  it  has  been  attempted 
to  apply  the  statute  of  limitations  to  an  action  of  trespass, 
by  proving  an  acknowledgment  within  the  period  of  time 
limited,  several  cases  have  occurred,  in  which  Lord  £/&*- 
borough  has  recc^ized  a  distinction  between  the  case  of  as- 
sumpttt  and  trespass.  In  the  one,  the  acknowledgment  of 
the  debt  is  evidence  of  a  frcbh  promise,  but  in  the  other,  as  no 
injury  had  been  done  to  the  plaintiff  after  the  time  for  bring- 
•  ing  the  action  had  elapsed,  the  two  cases  were  mainly  dis^ 
iinguishable.  Now,  if  the  subsequent  promise  will  refer 
back  and  draw  to  its  own  date  the  antecedent  promise,  then. 
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suppose  an  action  brought  by  an  executor  or  administratoi^       issa. 
declaring  upon  a  promise  made  to  the  intestate,  or  to  the 


Pitt  AM 


F08TBR« 


testator,  proof  of -a. promise  made  to  the  executor  himseify  _  v. 
iKTouId,  upon  that  supposition,  sustam  the  allegation  in  >  the 
'declaration,  founded  upon  a  promise  made  to  the  tesiatt>riOr 
intestate,  yet  the  contrary  has  been  decided  several  times. 
This  was  expressly  decided  in  Grreen  v.  Crane  (a).  That 
case  has  been  foHowed  up. by  several  other  cases,  and  ope 
of  the  latest  is  that  o(  fVard  v.  Hughes.  But  there  are 
other  cases  which  it  is  not  necessary  to  allude  to.  Tbeie 
authorities  are  suffibient  to  satisfy  my  mind,  that  the  i^Uegn- 
tion  of  a  promise  made  before  the  marriage  is  material  ,in 
the  present  case,  and  that  the  promise  after  the  marriage 
will  not  sustain  the  declaration.  Tb^re  may  be  great  difl$- 
cultf  where  there  are  several  joint  makers  of  a  promissoiy 
note,  in  taking  the  case  out  of  the  statute  of  ^jimitatioqs, 
where  one  of  the  makers  happens  to  be  married  at  the 
•time  the  first  promise  is  made,  but  I  cannot,  on  account 
t>f  such  difficulty,  break  in  upon  a  principle  of  law  whi^ 
has  been  long  established ;  because  it  piust  be  remembered 
that  wherever  a  difficulty  of  this  nature  does  occt^r,  it  nguist 
be  considered  as  arising  firom  the  fault  of  the  creditor  in 
.not  taking  steps  to  prevent  the  operation  of  the  statute 
of  limitations. 

•  Baylbt,  J. — ^The  statute  of  Limitations  is  a  sutute  gf 
repose,  and  not  to  be  defeated  in  its  operation  by  slight 
evidence.  This  declaration  is  framed  upon  a  promise  made 
before  the  marriage  of  one  of  the  defendants.  Tlie  plea  is, 
that  the  cause  of  action  did  not  accrue  within  six  years,  the 
cause  of  action  being  the  promise  made  before  the  marriage. 
The  plaintiff  replies  that  the  cause  o(  action ,  did  accrue 
within  six  years.  It  is  a  clear  rule  of  pleading  that  the 
replication  must  support  and  fortify  the  declaration.  Now, 
(«)  t  Ld.  Raym.  1101.  6  Mod.  309.  1  Salk.  28. 
A  a2 
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18SS.  d^'M  ^  replicados  tapport  ibm  promiae  alleged  m  &• 
^^v^^  dedaration?  The  declaratkm  alleges  a  promiK  made  be* 
PiTTAK  f^pQ  iiig  marriage;  then  does  evidence  of  a  fwoaaise  maide 
fro8TBa»  after  the  marriage  support  an  allegation  of  pramse  made 
before  marriage  i  I  apprdiend  it  deaily  does  not,  and  thessi- 
fore  cadit  qossstio.  All  the  authorities  applicable  to  the 
present  case  are  in  point,  in  addition  to  those  which  havfe 
already  been  allnded  to,  there  is  a  case  wUch  wis  decided 
in  this  Court,  inTrimty^  1818,  ofHafHon  v.  Sadthorpe, 
which  was  an  action  brought  by  an  executor  upon  a  ptp^ 
mise  made  to  the  testator,  to  which  the  plea  was,  actio  hob 
accrevit  infra  sex  annoe,  to  which  diere  was  a  replication^ 
tfiat  the  cause  of  action  did  accrne  widiin  six  years,  and 
proof  was  given  of  an  acknowledgment  to  the  executoa. 
It  was  contended,  that  as  the  acknowledgment  was  evidence 
that  the  debt  remained  unpaid,  itwouM  be  sufficient  ta 
sustain  die  allegation  of  a  promise- made 'to  the  testator, 
but  the  Court  said  it  was  no  sndi  thmg,  because  die  pro- 
mise proved  was  out  of  die  issue,  wfaidi  vras  upon  a  premiss 
made  to  the  testator.  So,  in  this  case  the  evidence  refied 
upon  b  out  of  the  issue.  The  promise  wbich  the  plabtiff 
gave  in  evidence,  was  an  ackno^'ledgment  by  one  of  die 
Jobt  makers  of  the  note  after  the  odier  was  married. 
Though  that  might  support  a  cause  of  action  npon  a  new 
promise,  yet  it  was  not  admissible  in  evidence  on  this  issue. 
It  was  on  diat  ground  the  Court  decided  in  favour  of  the 
defendant  in  the  case  I  have  mentioned,  and  on  the  same 
ground  I  think  we  are  bound  to  decide  in  favour  of  Uw 
defendant  in  this  case. 

HoLKOTD,  J. — I  am  of  opinion  that  the  case  »  not 
taken  out  of  the  statute  of  limitations,  inasmuch  as  the 
evidence  of  the  fresh  promise,  was  not  within  the  terms  of 
the  issue.  The  issue  is  not  upon  a  promise  made  by  the 
three  defendants,  but  upon  one  made  by  two  of  them.  The 
promise  alleged  in  the  declaration  is  by  Foster  and  tlie  wife 
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o^  die  otber  defendant  dom  8<^  Tberefore  proof  of  an  imB. 
aeknowledgment  by  Foster,  one  of  the  joint  contractors  ^^*v-^ 
afker  t6e  marriage,  will  not  support  a  promise  alleged  to  ^*";  * 
have  been  made  by  the  wife  before  marriage.  The  promise  Foitsr. 
given  in  evidence  is  very  different  from  that  declared  upon. 
Thero  can  be  no  doubt  that  the  promise  of  a  flteie  covert 
cannot  bind  her  hasband  after  the  statute  of  Limitations 
has  run,  if  made  after  the  marriage.  Certainly,  a  promise 
onade  by  the  wife  diim  sda,  would  survive  after  tbe  death 
of  her  husband.  Whether  an  actual  promise  made  by  the 
hasband  in  a  case  of  this  description  would  or  would  not 
be  bindings  it  is  unnecessaiy  to  decide,  because  there  are  no 
eounts  in  the  declaration  upon  a  pronuse  made  iher  the 
Mmrrii^.  The  aetion,  upon  a  promise  made  by  the  wife 
dum  sola,  is  brought  against  the  husband,  only  because  the 
kw  assumes  it  to  be  his  promise.  The  sole  issue  in  this 
ease  is,  whether  a  cause  of  action  has  accrued  within  six 
years^  It  was  proved  that  this  woman  had  been  married 
above  six  years,  and  therefore  die  acknowledgment  by  fbster 
afterwards,  assuming  it  to  be  binding  as  an  implied  promise 
on  the  joint  contractor,  could  not  be  considered  as  a  pro- 
mise by  the  wife  dum  sola  within  six  years,  for  she  had  been 
married  for  six  years;  and  even  if  she  had  not^  still  I  think 
this  action  coidd  not  be  supported,  there  being  no  coonts 
upon  promises  after  the  marriage.  I  thmk  the  case  of 
Green  v.  Crane  is  decisive  of  the  present  question.  I  Hnow 
there  have  been  some  cases  in  which  it  is  said»  vriiere 
something  has  been  done  to  take  the  case  out  of  the  statute 
of  Limitations,  the  party  is  bound  to  declare  upon  the  sub- 
sequent promise,  as  for  instance,  in  the  case  of  a  coadi* 
tiooal  promise,  where  the  action  is  brought  as  if  it  was 
an  original  promise.  In  cases  of  this  description,  a  fresh 
promise  in  law  might  arise,  when  the  condition  has  been 
performed,  because,  until  the  condition  has  been  perform- 
ed, the  promise  is  not  considered  absolute.  How  hr 
cases  of  that  description  would  be  applicable  to  the  coo- 
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1823.        flfderation  of  this  case,  so  as  to  bind  all  tbete  parties^  it  ]» 
,if*v"^       unnecessary  to  determine,  because    tbe  record  must  have 

PlTlAX 

V.  been  differently  framed ;  but  I  doidit  very  much  whether  it 

^onun^  could  be  framed  in  anyway  so  as  to  meet  the  diflkulties 
wluch  this  case  presents;  but  the  issue  here  is^  whether, 
with  reference  to  the  cause  ot  action  stated  in  the  declara- 
tion, there  was  a  promise  within  six  years.  There  being 
no  promise  within  six  y.ears  to  support  the  canse  ^  mitiam 
80  stated,  I  think  the  plaintiff  cannot  recover.  * 

Bbst,  J. — At  the  time  when  the  case  of  WUtcomb  v* 
Whking  (a)  was  decided, .  the  CourU  of  IVesiminsier  Hall 
were  in  the  habit  of  putting  a  more  liberal  interpretation  upon 
the  statute  of  Limitations  than  in  more  modem  times  ^  for, 
at  that  period  many  circunstances  were  held  to  be  sufficient 
to  take  a  case  out  of  the  statute,  which  would  not  now  be 
allowed.  It  was  the  opinion  of  tbe  G>urt  then,  that  a 
pronuse  made  by  one  joint  maker  of  a  promissory .  note 
would-be  the  promise  of  both.  If  the  promise  made  by 
one  is  to  set  up  the  original  promise  of  the  other,  and  that 
doctrine  is  to  be  taken  strictly  in  modem  times,  the  case 
which  is  to  be  brought  within  it,  must,  I  apprehend,  be 
clearly  and  distinctly  made  out  In  principle  it  does  seem 
hard  to  make  the  promi^  of  one,  the  promise  of  two,  after 
the  statute  of  limitatiops  has  run.  However,  it  is  not  for 
me  to. give  any  express  opinion  on  the  present  occasion  to 
impugn  tbe  authority  of  that  decision.  The  doctrine  there  laid 
tdown;  has,  however,  received  some  limitation  in  the  case 
of  MorrU  v.  Norfolk  (6),  because  there  it  was  held,  that 
to  support  the  cause  of  action  after  the  statute  has  ran,  the 
promise  must  be  by  both.  Now,  here  there  is  Jio  cause  of 
Miction  proved  within  six  years,  because  the  implied  promise 
bytfae  wife  was  not  until  after  the  marriage,  but  we  cannot 
give  effect  to  «uch  a  promise  because  the  law  will  not  allow 

(a)  pong.  651.  (b)  i  Tannt.  21t. 
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her.  to  bind  her  husband.  This  is  a  further  limitation  upon 
the.  doctrine  established  in  the  case  in  Doifg/a^,  and  takes 
it  out  of  the  rule  there .  laid  down.  And  I  think  we  ought 
in  thisxase,  to-  put  a  further  limitation  upon  it  by  holding 
that  this  action  is  not  maintainable. 

Rule  absolute  for  a  nonsuit. 


Dob,  on  the  -seteral  Demises  of  Dayid  Jones,  Gent.,      JFWAiy, 
aiMl  of  David  Jones,  Gent  and  Jane    his  Wife,,  in      ^^'  ^' 
B^t  of  the  said;  Jane/  and    David   Jones,  La^ 
bourer,  v.  Huoh  Jokes,  Gent. 

JllJECTMENT  for  die  moiety  of  certain  lands,  tene-  Discontinn- 

ments,  and  premises,   called  Ddcynant^  in  the  parish   of  b(rcreated°by 

Pencarreg,  m  die  county  of  Caermartken.    The  first  count  ?^  ^II2Bt''in** 

stated  a  demise  by  David  Jone$,  gent ;    the  second,    by  tail  in  posses- 

David  Jones,  gent,  and  Ja/ie,  his  wife;  and   the  thhd,  by  time  he  does 

David  Jones,  labourer.  Plea,  Not  Guilty,  and  isisue  thereon.  \^^^^  setUel 

At  the  trial  before  Bayley,  J.,  at  the  last  Lent  Assizes  for  the  ^^^ '»  ^^^ 
•^  .  fore,  where  a 

county  of  Hereford,  the  case,  on  the  part  of  the  lessor  of  marriage  set- 

the  plaintiff,  was  this: — By  marriage  setdement  of  7%o-  Yeye?an^es- 

tnas  Evan  and  Martha  John,  bearing  date  6th  February,  |J^*  .^  ^^^ 

1777,  Evan  Samuel,  and  Catherine  his  wife,  by  lease  and  for  the  joint 

release,  granted  the  entirety  of  tte  estate  in  question  to  WiU  his  wife,  and 

Imm  David,  md  Evan  William,  to  hold  to  them,  and  the  ^^l^r-^r  ** 

survivor,  and  his  heirs,  to  the  use  of  the  frrantors  for  their  maindcr  to 

**  the  use  of 

■  <        '  '  i  the  trustees 

sod  their  heirs,  for  the  joint  lives  of  4»  and  his  wife,  and  the  life  of  the  survivor,  to 
prrserVe  contingent  remainders ;  remainder  to  tlie  nf^e  Af  one  of  the  trustees,  his  eze« 
eatxirs  and  admiiiistra^rs,  for  five  hundred  years,  to  raise  a  snm  of  money  for  the 
younger  children  of  the  marriage,  by  sale  or  mortgage  of  the  estate  ;  remainder  to  the 
ise  of  the  heirs  of  the  body  of  A*^  begotten  on  the  body  of  bis  wife ;  and  remainder 
to  the  use  of, A.,  hU  heirs  and  assigns  for  ever;  ^nd  A,,  dnring  the  continuance  of  his 
life  estate,  granted  a  lease  of  the  estate  for  three  lives,  with  livery  of  s«>tein  to  fi — Held, 
thtt  tbii  did  not  worli  a  discontinoaocc  of  tlie  settlement  ia  tail,'  the  inUrvediate  estata 
to  the  tnistees  hetng  vested.  « 
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1883.       fives;  reuialttder  t6  th€  ite  of  tke  9ttd  TftoMffOM  «i4 
^-^^v^^^      Martha  John,  for  thfeir  joiat  iiv»,  and  Ac  fife  of  ihe  snr* 
^^*         viror ;  rt ndaidd^r  to  th«  use  Off  likt  wii  WMdni  Diftni 
Joan.       guj  Ug  heirs,  for  tho  joint  Kves  of  the  said  fAomas  JBoM 
and  Martha  John,  and  the  sumtor  to  preMnre  contrngsnt 
neaNikideM ;  remaittdef  lb  th^iise  of  the  saklfFiaiMtfii  David, 
hk  executors  and  administrators,  for  five  hundred  yenrt; 
remainder  to  the  use  of  the  heirs  of  the  body  of  the  smd 
Thomas  Evan,  on  the  body  of  the  said  Martha,  his  intended 
urife^  to  be  begotten;  remainder  to  the   use  of  the  said 
Tkmktu  EvoJh  Ui  heiia  and  assipaa^  ftr  evev.    Ibe  tem  «r 
fife,  hundred  years  created  hy^  this  setttraeut  Has  dechied 
tm  be  for  rainng^  by  lalt  or  mortgtgei  4Q/.  fof  the  younger 
child  or  children  of  the.  mMriage.    jEm*  Simnel  dwd  in 
17779  ^^^  Catherine,  his  wife,  in  1786^    Martha  the  wife 
of  7ioiMai  Emm  died  befepo  Maj^  l^C^ll,  h»tving  had  by  her 
ibid  luiaband  Thomae  £0011  only  two  childMi»  namelar,  Jiaiuw 
who  married  the  lessnr  of  the  plaintiff  DmfU  Jmcs^  and 
iftrygerr/ywlio  married  tbodefemtoat  tfagA'i/oiM*   7Aomms 
ISteil  died  in  March^  1&17 ;  his  deugMer  Jhae  sasvived  hia^ 
and  is  itiUr  living;  his  daughtei  Jflti^giml  died  before  him^ 
leafing  two  childfOD  bijr  bar  snid  huslland  the  defendaot 
Hugh  Jbneik    David  Jonet^  labo^rer^c  was  the  admiaistniteF 
do  bonis'  non  and  personal  refiesentatiee  of  WUtiam  Davids 
the  trustee,  £or  the  term  of  300  years.    To  diis  case  the 
aaawer,  on  the  past  of  the  defeodtm^  in  the  fiiat  insttno^ 
wa8>  that  he  was  entitled  to  the  pessesnoa  of  the  pfeausas 
by  virtue  of  a  lease  gmated  to  him  by  TAoaias  JEvtH*  t» 
tenant  ia  taU^  pursuMt  to  the  slatule  .M  Hen.  8«  €•  ,89;.  and 
a  lease  was  proved,  dated   6th  May,  1811.    To'  this  lease 
two  objections  were  taken  on  the  part  of  the  lessor  of  the 
plaintiff,  first,  that  the  hinds  demised  had  not  (within  the 
WfMds  of  the  statute)  been  "  most  commonly  let  to  iarm  or 
occupied  by  the  farmers  thereof  for  the  space  of  twenty 
years  next  before  the  lease  nwde^*'  and,  secondly^  that  the 
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pent  was  not  (wiAin  tke  words  of  the  statute)  reserved  ^  to       ;t823. 
like  lessor  and  his  heirs  to  whom  the  reverrioa  shouM  ap-      v>v^^ 
pertain,"  the  rent  reserved  being  made  subject  to  a  dedue-        ^^^ 
tion  of  2L  lOf.  a  year  by  way  of  annuity  in  fee  to  the  wife       Jombk 
of  the  said  deftndant  Ht^k  Janei,  teeordkig  to  the  provi- 
nons  of  a  fohner  deed  of  2dJwfe,  1800.    The  learned 
Judge  hehl  the  last  objection  to  be  valid.    It  was  ^en  < 
tended  on  behalf  of  die  defendant^  tfiat  although  the  le 
were  void  a»  not  having  been  made  conlormahly  to  the  sta- 
ftrte,  yet  as  liverj  of  seism  was  given  upon  it,  sudi  lease 
#Mi  Ae  livery  of  seisin,  operated  as  a  discontinmnce,  and 
that  the  lessor  of  ihe  plaintiff  cotdd  not  therefore  recover 
in  ejectment,  but  must  have  recourse  to  a  proceedmg  bf 
formedon.    Hw  learned  Judge  im^ed  to^thmk  that  it  was: 
a  discontmuance;  and  therefore  dhected  a  nonsuit,  witb 
liberty  to  move  to  set  it  aside  and  enter  a  verdict  for  die 
lessor  of  the  plaintiff. 

Ruaell  (with  whom^as  M'Makoti),  in  Easier  Term  last 
moved  accordingly,  and  contended^  that  there  was  no  dis^ 
CoBtianance,  inasmuch  as  Thomas  Evan  was  not  such  ar 
tenant  in  tail  as  could  make  a  dtscontmuante,  he  not  being 
seised  of  an  estate  tail  in  possession,  but  in  remainder  oidy,, 
in  consequence  of  the  interposed  estate  of  WiUiam  DavUp 
the  trustee,  to  preserve  contingent  remainders.  He  stated 
1^  as  an  established  principle,  that  no  person  can  create  a 
discontinuance  who  is  not  in  the  actud  possession  of  die 
estate  tail  by  force  of  the  intail,  and  that  a  person  seised  of 
an  estate '  tail  only  in  remainder,  cannot  make  a  discontmu- 
aace.  Peck  v.  Channell{a),  Driver,  dem.  Burton^.  Hussejf 
bnd  others  (i).  Cruise,  Fines,  9SS.  And  it  is  clear  diat  the 
estate  to  a  trustee  to  preserve  contingent  remamders  is  a 
vested  estate,  and  must  have  the  same  effect  as  if  it  were 
limited  to  any  person  not  as  a  trustee ;  for  courts  of' law 
cannot  take  notice  oC  trusia  ckaiged  upon  legd  estates. 
(•}  Cro.  EUs.  SS7|  Ste.  (})  1 H.  BU  t^. 
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1829*  CotJson  V.  Qmhon(a),  Hodgton  and  Wife  v.  AmbroHiV), 
and  Meusure  ▼.  Gee  (c).  .  Upon .  the  att.thoiijty  of  these, 
cases  the  Court  granted  a  rule  nisi. 


Dob 

r. 
JOIIBI. 


W.  E.  Taunton,  Sii^  WWiam  Owen,  Bart.,  and  R.  F. 
Sicifirds,  now  shewed  cause  against  the  rule.  Ejectment 
Cfinnot  be  maintained  in  this  case;  and  if  the  lessor  of  the 
plaiptiff  has  any  remedy,  it  is  in  formedon.  The  lease  for 
three  lives  granted  by  Thomas  Evan,  with  livery  of  seisin 
to  the  defendant,  is.  a  discontinuance  of  .the  estate  tail,  and 
will  operate  to  destroy  not  only  any  right  of  entry  which  the 
leqiainder-men  might  have,  but  also  to  discontinue  the 
tenn  of  500  years,  as  well  as  to  defeat  the  entry  of  the  heir. 
SuK>98ing  the  lease,  with  livery  of  seisin,  does  not  afford 
sufficient  ground  for  presuming  that  the  term  of  500  years 
has  been  surrendered  or  satisfied,  still  if  the  lease  be  a  dis- 
continuance at  all,  it  will  have  the  effect  above-mentioned.. 
In  point  of  law,  perhaps,  the  estate  tail  in  remainder  would 
not  vest  untU  after  the  end  of  the  term,  so  as  to  give  the 
l^pl  seisin  to  Thomas  Evan ;  but  the  argument  for  the 
defendant  is,  that  the  life  estate  to  Thomas  Evan  is  merged 
in  the  subsequent  limitadon  to  the  heirs  of  the  body. 
Independently  of  the  objection  arising  from  the  circum- 
stance that  thp  surrender  of  the  term  must  be  presumed,, 
this  difficulty  will  occur  in  holding  that  the  estate  limited 
to  the  trustees  for  preserving  contingent  remainders,  is  to 
take  effect  as  a  vested  estate,  namely,  that  William  David, 
to  whom  this  term  is  limited,  happens,  by  a  strange  blunder, 
to  be  one  of  the  very  trustees  to  preserve  contingent  re- 
mainders. So  that  if  the  trustees  for  preserving  contingent 
remainders  take,  in  this  case,  a  vested  estate  in  remainder, 
William  David,  being  one  of  those  trustees,  will  be  in- 
capable of  taking  the  term  limited  to  him,  and  the  fee- 
simple  also,  inasmuch  as  the  fee-simple  and  the  term  can^ 

(a)  S  Stra.  1165.    S.  C  t  Atk.  S4S.         (c>  5  Bsra.  &  Aid,  910. 

(b)  Dong.  330. 


Dob 
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not  unite  in  the  same  person  at  *  one  and  the  same  tiaie. 
It  is  not  necessary  that  a  pei^on  should  be  seised  as  tewnt 
in  tail  at  the  time  the  discontinuance  is  creatodt^  is  s^* 
cient  that  he  be  tenant  in  tail.  Gsulift.  3S9a.  sec.  637.  ^^""' 
The  lease  for  three  liwi^wfth  livery  of  seism  in  this  case 
opeiates  as  a -discontinuance,  so  Idng  at  least  as  the  lites 
nre  in  existence ;  and  if  it  be  a  diA:ohtimiance  at  all,  it  ap« 
plies  as  wdl  to'  the  term  as  .to  the  other  incidents  .  of  the 
settlement,  llie  case  of  Cobon  r.  Colson  certainly  seems 
to  be  an  authority  against  •  the  defendant;  but  in  more  in- 
stances than  one  Lord  Hardwieke  was  dissatisfied  with .  the 
certificate  sent  by  this  Court  in  that  case  into  Chancefy(a). 
In  support  of  the  present  case.  Hooker  v.  Hooker  (b)  seems 
an  authority ;  for  there  it  was  held,  that  where  a  remainder 
in  tail  or  fee,  comes  to,  or  descends  on  tenant  for  life,  either 
by  his  own  net,  or  the  operation  of  law,  the  two  estates 
are  so  consoliclated,  that  it  should  seem  the  •  intermediate 
condngent  estates  are  destroyed ;  or  if  they  do  open  on  the 
contingencies  happening,  they  are  suspended  until  that  time. 
[Abbott,  C.  J.  In  that  case  there  was  no  intermediate  vested 
remainder  interposing  to  prevent  the  union ;  but  here  there 
are  trustees  to  preserve  contingent  remainders,  and,  if  it 
is  imagined  that  Hooker  v.  Hooker  is  an  audiority  to  govern 
the  present  case,  it  will  remove  altogether  the  necessity 
which  conveyancers  have  felt  of  interposing  trustees  to  pre- 
serve contingent  remainders.]  It  may  be  a  matter  of  doubt 
whether  such  a  limitation  to  trustees  to  preserve  contingent 
remainders,  as  is  found  in  this  case,  is  any  thing  more 
itself  than  a  contingent  remainder;  because  the  event 
upon  which  it  b  to  take  effect  may  never  happen.  The 
estate  is  limited  in  the  first  instance  to  Thomas  Evan  and 
Martha  his  wife,  for  their  joint  lives  and  the  life  of  the  sur^ 
vivor ;  then  there  is  a  remainder  limited  to  William  David; 
but  for  what  purpose?    Why,  to  preserve  contingent  r»- 

j(a)  See  the  Aote  to  the  report  of  CoUom  ▼•  CoImm,  t  Atk.  t61* 
(b)  Cu.Temp.Hardw.  15. 
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18fS:       QMiadera;  b«t  for  wlwitioie;    Wby,  fei  and  Amag  die 

^'^^'^'^      Utm  of  tW  foimer  tananlt  for  Ufo^    Putting  the  case  rasf* 
Dos 
«•  ply»  it  i«  tbis:  here  ia  an  aetata  for  Ufe  to  J.,  widi  r«~ 

^•"••^      xaaiDder  to  £.,  for  and  during  the  life  of  J.    Tbat  wouhi 

caavegr  no  inleresi  nhat^ter  to  B^  becanee  ha  k  not  to  takr 

wrtil  J.  is  daad(»  and  Am  ha  wiU  late  nothing  4  eoote- 

^oend;  the  linitaiMm  to  piesenre  coodogent  remainders  maj 

Mver  take  effect,  ttnless  the  tenant  for  life,  does  soma  act 

hy^iffliich  hci  works  a  fiorftiftttie^  or  his  esUte  be  otberwiaa 

detecmmed  in  his  own  Ufe*time.    What  then  is  there  to 

fNTeat  the  two  interests  la  tbb  ca«e^  tenancy  for  life  and 

moHBcy  in  tttH,  aiitiag  t)(^aUier»  according  to  the  rale  in 

iSAetfr/s  ease(a)?    The  interposition  of  trastael. here  does 

Mt  preveni  the  jinmi  of  interests.    For  tins  Hookn  %. 

M^(Jser(fi)  ifl  an  authority,  and  theirfove,  first,  accordu^ 

io  the  rnlt  in  ShUey*^  case,  these  two  estates  may  umle 

IbPfether  by  raason  of  the  trosts  limited  to  WUHam  David 

Mt  being  vested  inlsr9at8>  but  contiogpat,  upon  the  de- 

lermiaation  of  the  estate  for  1^,  which  meiges  in  the  sub- 

•equept  limitation  to  tte  heirs  of  the  body ;  and,  second, 

the  lease  foe  lives,  with  If  very  of  seisin,  operates  as  a  dis- 

coatipuasce,  prodneing  all  the  consequences  flowing  from 

such  an   operatioa.     They  cited  Hodgson  v.  Ambrou  {c\ 

Co.  Xir..  333  a.,  and  JBreaB^'s  case  (<{)« 

Jitisici^  contri„  was  stopt  by  the  Court, 

Abbott, C.J. — lam  of  opinion  that  the  rule  in  this 
case,  must  be  made  absolute.  The  question  is,  whether  the 
lease  for  three  lives,  granted  to  the  defendant,  with  livery 
of  seisin*  works  what  the  law  calls  a  discontinuance,  the 
f  rantor  being  at  the  time  tenant  for  life  with  remainder  to 
bimself  in  tail.  Two  points  have  beea  made  in  argument, 
J^th  of  which  I  think  ara  decided  by  the  cases  cited  wboi 

(a)  1  Rep.  9S.  (O  1>0SS-  S5r. 

\h)  Cm.  Temp.  Hsfdw.  IS.    See  (tf)  9  Rep.  dU 

Yeat.  306.  and  Sir  T.  Jones,  76|  77. 
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ibt  nie  niai  was  granted ;  Snt^  that  TAomas  Eooa'a  estate       1823. 
for  life  imi^^  by  reaaoD  of  the  subBeqiient  limitation  to      ^'^v^^ 
the  bein  of  bis  body ;  end,  Mcood,  that  the  lease  for  lives»  l^ 

with  livery  of  seisin,  works  a  discoBtimianoB  notwidistaud7  Joirst. 
aag  the  interaiediate  devise  to  trustees  to  preserve  contan- 
gODt  reiMMiiders.  Upon  the  -first  ifufsstionf  I  think  the  case 
of  CoUom  V.  Cobonia)  is  directly  in  point,  and  is  not  dis- 
liagvtshnble  from  the  present.  There  an  estate  for  life  w«s 
given  ta  Robert  Colson,  with  a  devise  to  Isabdt  his  daugh* 
tar,  and  to  Rafph  Robinson  and  their  heirs,  for  and  during 
the  life  of  Robert  Cobon^  and  the  cuctificate  aent  by  tbe 
Judges  of  this  Court  was  to  the  -foUowii^  eflfect: — *^  We 
are  of  opinion,  that  by  reason  of  the  remainder  interposing 
between  the  devise  to  Robert  for  life,  and  the  subsequent 
limitation  to  die  heirs  of  his  body,  the  said  Robert  took  sn  , 
estate  for  life,  not  meiged  by  the  def  ise  to  the  beira  of  his 
body,  but  by  that  devise  an  estate  tail  in  remainder  vested  in 
the  «aid  Robert^**  That  is  precisely  this  case.  It  is  sai4 
that  Xord  Hardmiehe  was  not  satisfied  with  the  certificate 
given  in  Colson  v.  Co/io»;  but  that  case  is  quoted  in 
Mr.  Feame's  Essay  on  Contingent  Repuopders,  as  giving 
the  rule  upon  such  questions.  The  rule  ooUected  from  that 
case  is,  that  a  person  to  whom  an  estate  for  life  is  expresriy 
limited,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  tad  remainder  to  tlie  heirs  of  the  boc^of  the 
person  taking  the  estate  for  life,  takes  an  estate  tail  in  ror 
mamder,  and  his  estate  for  life  does  not  noerge  Jn  the  subr 
sequent  limiti^ion  to  the  heirs  of  his  body.  The  later  aur 
thority  upon  this  tab)ect  is  Meature  v.  Gee(Jb),  which  | 
thudc  is  equally  decisiye.  In  that  base  a  testator  devised 
certain  estates  to  his  daughter  for  life,  and  after  her  decoMf 
to  her  son  John  Tati^n,  an  infants  for  life,  and  after  the 
determination  of  that  estate  hy  forfeiture  or  otherwise  t0 
trustees,  to  prieserve  contingent  remainders,  but  to  permit 
John  Tuti^m  to  receive  the  profits  during  his  life,  and  after 

(a)  2  Atk.  960.  (6)  5  B.  de  A.  910. 
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1823.        tbe  decease  of  John  Tatnm,  to  the  heirs  of  his  body  for 
"^^^^^       ever,  with  a  devise  over  in  case  of  the  failure  of  his  iasfie. 

^^"  The  question  for  the  opinion  of  the  Court  was,  whether 

JoMEs.        John  Tatam,  the  son^  took  an  estate  tail  in  remainder  in  the 
testate  and  premises  in  question,  under  and  by  virtue  of  his 
grandfather's  will;  and  the  Court  'held>  that  he  took  an 
estate  in  remainder.    Upon  the  authority  of  these  cases,  it 
is  quite  clear  that  Thomas  Evan  took  an  estate  tail  Hi  re- 
mainder.    Then  the  second  question  is,  whether  an  estate 
tail  in  remainder  can  be  discontinued  before  it  vests.    Upon 
this  point  the  case  of  Peck  v.  Channel  (a)  is  quite  decisive; 
for  there  it  is  said,  *'  that  he  who  hath  a  remainder  in  taO, 
or  a  reversion  in  tail,  expectant  upon  an  estate  for  life,  and 
levies  a  fine  by  himself,  or  joins  with  the  tenant  for  life  in 
the  fine,  this  is  not  any  discontinuance,  but  passeth  only 
that  which  he  might  lawfully  grant,  and  ftone  shall  make  a 
discontinuance  but  he  who  is  seised  of  an  etitaie  tail  in  pos- 
SESSION.     Lit*  615.    Therefore,  if  a  conveyance  had  been 
executed,  although  the  tenant  for  life  was  a  different  person 
from  the  tenant  in  remainder,  yet  the  tenant  for  life  conld 
not  have  joined  the  remainder-man  in  the  conveyance.  These 
are  authorities  against  both  points,  and  consequently  this 
rule  must  be  made  absolute. 

Batlby,  J. — I  am  of  th^  same  opinion.  A  discontiBu* 
ance  can  only  be  created  by  a  person  who  is  tenant  in  tail 
iii  possession  at  the  time  when  he  does  the  act  to  defeat  the 
settlement.  Discontinuance  of  tn  estate  tail  has  the  effect 
of  working  the  worst  species  of  wrong  that  can  be,  because 
it  destroys  all  remedy  by  entry,  all  right  to  mesne  profits, 
and  gives  to  the  party  aggrieved,  whether  issue  in  tail  or  re* 
milinder,  a  remedy  by  formedon  only.  We  ought  therefore 
to  attend  carefully  to  the  authorities  before  we  say  that  a 
particular  act  creates  a  discontinuance.  Looking  to  all  the 
authorities  upon  this  subject,  I  believe  it  will  be  found  that 

(a)  Cro.  CUz.  8t8. 
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tio  act  \viH  create  a  discotitinnance;  niiless  it  be  ihe  act  of        1823. 
tenant  in  tall  irt  possession.     Many  aothoritfes  hav^  decided, 
that  if  tenatrt   in  tail  bargains  to  sell  his  estate  to  a  man 
tad  his  heirs,  by  which  he  cr^ate9  a  fee,  and  he  afterwards 
levies  a  fine  cdme  ceo,  &c.,  th«t  creates  no  discontinuance. 
So  if  he  levies  a  fine  without  proclamationsy  having  granted 
away  the  estate  tail  before  the  fine  is  levied,  which  may  be 
considered  as  a  base  fee,  by  a  species  of  conveyance  not  now 
tnuch  in  use,  but  not  being  in  possession  of  the  estate  tail 
wh^n  the  fine  is  levied,  that  does  not  make  a  discontinue* 
ance.     I  take  the  rule  to  be,  that  the  party  must  be  tenant 
in  tail  in  possession  at  the  time  when  the  fine  is  levied. 
Now,  wa^  Thomas  Evan  tenant  in  tail  in  possession,  at  the 
time  when  he  granted  the  lease  to  the  defendant  i    It  is 
argued  that  he  was,  because  the  first  estate  given  to  him 
being  an  estate  for  life,  with  remarader  to  the  heirs  of  his 
body,  both  estates  unite.    They  do  unite  to  a  certain  extent, 
but  only  so  as  to  make  him  tenant  for  life  with  a  distant  re- 
mainder to  himself  in  tail ;  so  that  the  issue  would  take  not 
by  purchase  but  by  descent.    Still,  however,  the  intervention* 
of  the  estate  of  the  trustee  would,  according  to  all  the  au- 
thorities, be  a  vested  interest,  taking  effect  before  the  estate 
tail  in  remainder,    and  thereby  preventing  the   union  con- 
tended for.     It  is  said  to  be  doubtful  whether  the  limita- 
tion to  the  trustee,  to  preserve  contingent  remamders,  is, 
under  the  circumstances  of  this  case,  any  thing  more  than  » 
contingent  remainder.    This,  I  believe,  is  the  first  time  it 
was  ever  argued  that  a  limitation  to  trustees  to  preserve 
contingent  remainders,  was  itself  a  contingent  remainder^ 
It  does  not  follow  that  because*  the  remainder  is  not  io 
possession,  ft  is  therefore  contingent,  for  it  may  still  be 
a  vested    remainder,  and    so    the  authorities  are.     But  I 
think  Colson  v.  Cobon  is  decisive  of  the  question,  whether 
the  life  estate  here  merges  in  the  estate  tail.   There  is, 
h&wever,  another  authority  for  shewing,  that  if  tepant  for 


182a»       life,  with  reuudnder  id  t/uX,  jobs  inlefyiijig  a  fioe^  tbat  writ 
"'^^^'''^      not  work  a  diacoiitjnuance ;  Bredon^s  case  (a).    In  dial  catB 
^.  diere  was  a,  fine  kvitd  bj  touant  for  life,  with  remainder  ia 

JoHBt.  |gj]^  |,„|  ^  Court  held  that  no  discontimiance  was  wofhed« 
If,  indeed,  the  fine  had  been  levied  by  tenant  iii  tail  in  pos« 
session,  it  would  have  created  a  disoontinoance ;  but  what 
does  the  Court  mj  in  that  case  ?  The  fine  levied  by  tenani 
for  life  with  remainder  in  tail,  woriu  no  disoontinuanoe^ 
because  there, 'the  firediold  passes  from  tenant  for  life  only, 
and  the  remainder  passes  from  the  remainder-man  in  tail, 
by  way  of  grsnt ;  and  therefore  livery  of  seisin  is  considered 
as  the  act  of  the  tenant  for  life,  and^  tenant  for  life  only« 
So  here,  Thamag  Eoan  who  grants  livery  of  seisin  is  only 
tenant  for  life,  so  far  as  the  livery  is  concerned,  and  the  re- 
mainder, if  he  levied. a  fine,  would  only  pass  by  way  of  grant. 
For  these  reasons,  1  am  of  opinion  that  a  lease  for  lives,  with 
livery  of  seinn,  granted  by  a  pemon  who  is  tenant  for  ttfe^ 
witfi  remainder  |n  tail,  not  in  possession,  does  not  work  a 
discoutinuaiioeso  as  to  destroy  the  i^ghftof  entiyi  and  defeat 


HoLBOTO,  J^-^1  9m  of  opinion  diat  the  case  of  Ptet  v. 
ChannM  goes  directly  to  shew,  that  in  order  to  create  a  di>* 
contintiance,  the  act  which  is  to  have  that  effect  must  be 
done  by  tenant  in  tail  m  possession.  It  has  been  argued 
in  tho  present  case  that  at  the  time  when  the  act  was  done, 
which,  it  is  insisted,  has  the  effect  of  working  a  discontinu- 
ance^ the  party,  by  reason  of  the  unity  of  the  life  estate^ 
and  the  tenancy  in  tail  in  remainder,  must  be  considered  as 
lonaat  in  UmI  in  possession*  The  case  of  CoUon  v.  Coltom^ 
appears  to  me  to  decide  the  very  contrary^  It  is  a  clear, 
rule  of  law,  widi  respect  to  conveyances  as  well  as  wiils^ 
that  if  an  estate  for  life  is  given  to  an  ancestor,  and  by  the 
same  iasttnment  an  estate  is  given  to  the  heir^s  of  bis  body* 
aoas  to  give  a  descendible  estate,  the  heirs  do  not  take  a» 

(a)  1  Rep.  76. 
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^tate  theimeltesy  but  the  matnun^ot  operates  byway  of       i823. 
limkatioQ,  and  the  estate  goes  first  to»  the  ancestor^  as  an      ^-^s^^*^ 
estate  tail  in  him,  instead  of  an  estate  limited  by  purchase  tQ        ^^^ 
the  issue.    In  the  case,  where  an  estate  for  life  is  given  to        Jonnsi 
a  man,  i^od  in  4he  same  conveyance,  after  other  contingent 
estates,  anestajte  js.giveq  to.hi^issue;  until  the  contingent 
qies  hav^  h^ppene^,  there  is  no  intermediate  estate  between, 
for  theyi  l^v^  iio  existence,  and  there  is  no  possibility  of  their 
having. 03^tencejuntil  they  have  become  vested  interests ;  and; 
tber/efoi«,:in,the  caie  where  estates  are  to  depend  upoo'con-, 
ting^ci^^  and  thereby  become,  what  are  correctly  called  con-v 
tingent  estates,  uqtil  those  estate^  arise,  there  is  nothing  be- 
l^veen  the  estate  for  life  and  the  limitation  to  the  heirs  of  the 
body,  to  pvevent  a  complete  coalescence,  and  make  at  once  aa 
estate  teil  inatead  of  an  estate  for  life,  with  remainder  in  taih 
Bat  hece  thne  is  an  intermediate  particular  vested  estate 
^n  trusleesr  to  preserve  contingent   remainders ;  and  there^ 
fi)re,  in  this  ciMe  the.  general  rule  of  law  to  which  I. have 
adverted,  does  not  apply  so  as  to  convert  the  estate  ibr  life 
in  the  ancestor  into  an  immediate  estate  tail,  but  it  opeiates 
in  this  way: — He  takes  the  estate  for  life  with  specific 
remainders,  which  .are  ^vested  by  the  settlement  in  trustees, 
with  reenajndef  to  himsdf  in  «tail,  instead  of  an  estale  by 
pfirchfse.to  the  is9ie«    Tliat  being  the  case,  the  lease  for 
liyes  granted  by  Thamoi  Evan,  who  was  tenant  Cor.life  only 
in  possfssipn,  does  Aot  work  a  disconUnuance  ao  as  to  de* 
fea^  the*  intej?nediate.  vested  estates  in  remainder.    As  far 
as  the  subsequent  remainders  are  concerned,  his  act,  suppose* 
tng  he  had.  given  livery  of  seisin  in  fee,  would  only  operate  to 
destroy  his  own  life  estate,  but  all  the  estates  in  remainder 
in  succession,  would  be.  let  in  one  after  the  other..    This 
act  cannot  prejudice  the  rights  of  the  intermediate  takers.- 
It  ffipears.  to  nie,  therefore,  that  to  enable  the  party  to 
create  a  discontinuance,  he  must  be  tenant  in  tail  in  posses- 
sion.   Thomas  Evan  did  not  answer  that  description ;  he 
was  merely  tenant  for  life  witli  an  ultimate  remainder,  after  . 

VOL.   II.  n  B 
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1823.  intermediate  remainders  which  were  vested,   and  conse- 

^^^'^^^  quently  his  lease  for  lives  with  livery  of  amm,  did  not  work 

Doa  ,.         . 

V.  a  discontinttance. 


Jones. 


Best,  J.^The  doctrine  of  discontinuance  is  entitled  to 
no  encouragement,  inasmuch  as  it  drives  parties'  to  the* 
more  circuitous  process  by  formedon  to  assert  their  r^ts, 
instead  of  gectment.  The  cases  which  have  been  referred 
to  by  my  Lord  Chief  Justice,  are  quite  decisive  of  tins 
question.  I  cannot  comprehend  how  an  estate  can  be  dia- 
continued  which  never  begun.  Here  the  estate  tail  in  re- 
mainder had  never  taken  effect.  The  cases  which  have 
been  cited  in  argument  for  the  defendant,  are  cases'  where 
the  estate  for  life  and  the  estate  tail  might  have  been  united, 
because  there  was  no  intermediate  estate  between  them  to 
prevent  the  union  ;  but  here  thiere  is  an  intermediate  estate, 
which  absolutely  prevents  the  coalition.  In  Colson  v.  Cobon^ 
the  interposition  of  an  intermediate  estate,  shews  that  it 
was  the  intention  of  the  testator  that  the  life  estate,  and  tfie 
estate  in  remainder  in  tail  should  not  unite.  That  case  is 
precisely  in  pomt  with  the  present.  The  case  of  Measure  v. 
Gee  shews,  that  in  consequence  of  the  intermediate  estate 
'  to  trustees  to  preserve  contingent  remainders,  the  estate  to 
John  Tatam  was  not  a  vested  estate,  but  an  estate  tail  in 
remainder ;  and  the  case  of  Peck  v.  Channel,  is  decisire  to 
shew  that  any  act  done  by  the  tenant  in  tail,  not  in  posset' 
non,  though  he  joins  with  the  tenant  for  life,  will  not 
create  a  discontinuance.  Here  there  is  an  intermediate 
estate,  which  prevented  the  tenant  for  life  from  being  seised 
as' tenant  in  tail  in  remainder  in  possession,  and  consequently 
the.two  estates  could  not  unite  to  effect  a  discontinuance. 

Rule  absolute. 
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JonnON  V.  LtMSBY*  JFWtf«y« 

v/N  shewing  cause  against  a  rule  for  entering  an  exonere*  Principal  be* 
tor  on  the  bail  piece,  die  question  was,  whether  by  the  ^^  waA^on 
practice  of  the  Courts  if  the  bail  are  not  absolutely  fixed  ^^^^^^ 
before  the  allowance  of  the  Chancellor's  certificate  to  their  ed  his  certifi- 
prindpal,  who  had  beqome  bankrupt  pending  the  action,  fm^Uie'risiiig 
they  might  not  apply  to  the.  Court  to  have  an  exoneretur  S^^j^j^"^ 
entered  on  die  bail  piece,  on  the  ground  that  if  they  had  fixed  on  acire 
surrendered  their  principal,    they  would  have   been   dis-  thmt  thT  bail' 
cfaaiged.    The  bail  had  been  fixed  on  scire  £Bu:ias  on  the  ^f^g^of^e 
same  day  that  the  bankrapt  had  obtained  his  certificate,  but  9^^®^  ^^ 
before  the-  rising  of  the  Court ;  and  the  point  was,  whether  they  conid  be 
they  had  not  till  the  rising  of  the  Court  on  that  day  before  ^^^^'^of'" 
they  could  be  fixed;  and  ffie^tln^d 

an  exoneretur 

nn    fKo   1^11 

'  Uie  Court  being  referred  to  Wvolkjf  v.Cobbe{a)',  and  piece/ 
Cockyr.  Broekhutii  (b),  were  of  opinion  that  the  bail  were 
entitled  to  rehef,  on  payment  of  costs,  and  therefore  made 
the 

Rule  absolute,  for  entering  an  exoneretnr 
on  the  bail  piece. 

•  WtghimoH'  for  die  plaintifi^^  and  Marryat  for  the  plain* 
tiff. 


(c)  l<Borr.f44.  (&)  13  East,  588. 
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1B23. 


Friinf,  Pickering  «.  Notes. 

Feb.  7. 


The  Court  will  jjj.  LAWES,  on  a  former  day,  obtained  a  rale^  calKng 
pSrty^tTaUow  upon  William  Ifemonger^  Esq*  to  shew  caiiae  why  he  AsbM 
if*Ws**tdSe^"  not  allow  Jame$  Widmore,  Esq.  to  take  a  copy  of  a  certain 
deeds,  and  ^ve  deed  of  conveyancef  in  his  possessioti,  dated  17th  JPeftrsory, 
to^T^perMin^    173&,  for  the  purpbse  of  enabling  the  jtefendant  to  plead 
S5t»"E^SSi  ^  *"  *^**^  ^^  trespass.    The  affidavit  in  support  of  the 
conuiii  a  re-  motion,  stated,   that  this  Was  an  ^'iiction  ct   trespass  for 
hii  favour  of   breaking  and  entering  several  closes,  parcel  of  a  farm  called 
righte"  unless    Torton,  in  the  possession  of  the  plaintiff,  in  the  county  of 
H  appears  i^at  Southampton,  and  for  hunting  fd^  gaine  in  those  closes, 
the  deeds  as    and  with  dogs   treading  down  the  herbage,  and  breikin^ 
the  appUcaot.   t^^  hedges  and  fences ;    that  the  defence   in  this  aetioii 
mainly  depended  upon  a  conveyance  supposed  to  be  dated 
the  17th  February,  1736,  and  made  between  one  Bichard 
Widmort,  one  Sir  Francis  Child,  and  fVilliam  Gindott,  and 
Alice  Gindott,  whereby  the  said  Rkhard  Widmore  conveyed 
to  Sir  Francis  Child  Ae  iarm  called  Tor^oh  farm  \  that  Wil- 
liam Iremonger,  Esq.  claimed  to  be  entitled  to  the  said  farm 
oF  which  the  plaintiff  was  tenant  to  him,  and   that  the  de- 
fendant  was  the  reputed  gamerkeeper  of  the  said  James  Wid- 
more, who  elaimed  under  the  said  Richard  Widmore,  par^ 
to  the  deed  in  question ;  that  search  had  been  made  in  die 
chest  of  Mr.  Widmore,  for  an  original  part  of  the  deed,  but 
without  effect,  from  which  circumstance  it  was  believed  that 
only  one  part  of  die  conveyance  was  executed  between   all 
the  parties,  or,  at  all  events,  that  the  said  Richard  Widmore, 
and  those  claiming  under  him,  never  had  any  original  part 
of  the  said  conveyance  delivered  to  him  or  them,  but  that 
the  5aid  William  Iremonger  had  an  original  part  of  the  said 
conveyance  in  his  possession,  of  which  it  was  necessary  the 
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defendant  should  have  aa  ia^pection  and, perfect  copy  be-       1833. 

fore  he  pleaded  to  <thiB  action^  ipii^much  af  it  was  supposed 

that  the  said  conveyance  contained  a  reservation  to  Richard       ^^  v, 

fVidmore,  widef  ii;h9m^.Ml'fJai7|et/fu2mQr^..c|aime4  title^ 

of  all  memorial  n^Uts.  :  The  a0i^aviJt  further  stated,  that 

Mr.  tVidmore  was  in  possession  •  of   an  imperfecl;  copy  of 

the  deed,  i^'bich  wa^.  iasuflBcient  t^  enable  the  defendant 

to  plead.    IJndec   these  .circunift^ceS|  U;  was  contendedL 

thaf  the    defendant , was  .^i\title4    to    the  bene6t  of  the 

Tw'e»  .     ; 

.  J 4am  now  appeared  to  shew  cause,,  but  he  Was  stopped 
by. the  Court,  ^o  desired  to  know  ujpon  what  authority 
one  man  ^should  be  at  liberty  to  look  into  the  title  deeds 
of  anotheiu 

E.  Lawa,  in  support  of  the  rule,  inasted,  that  this  was 
^a  case  in  which  the  Court  would  interfere  on  behalf  of  the 
person  under  whom  the  defendant  in  this  action  proposed  to 
justify  the  alleged  trespass*  The  deed  in  question  was  sup- 
po9ed  to  contain  a  reae^atioQ  to  Mr.  Widmore'a  ancestor  of 
all  royalties  and  manorial  rights.  The  defendant's  plea  de- 
pended upon  the  tenns  of  this  conveyance,  and  unless  the 
Coturt  allowed  an  inspection^  ai\d  a  correct,  copy  of  it,  he 
would  be  unable  to  avail  himself  *of  a  valid  defence.  It 
was  believed  that  only  one  part  of  the  conveyance  had  been 
iSxecuted  between  all  the  parties,  and  therefore  die  person 
who  had  the  possession  of  it  must  be  considered  as  holding 
it  as  a  trustee  for  all  other  parties  interested,  in  which  case 
the  audiorities  were  strong  in  favor  of  this  application.    He 

cited  Gracewood  v. (a),  Blakley  v.  Porter  (b)^  Cooke  v; 

Tanmell  (c).  Morrow  v-  Sanders  (d).  King  v.  King  (e), 

(c)  Barnei,  439*  {d)  i  Brod.  &  Bing.  518.    S.  a 

(6)  1  Tnint.  386.  3  J.  B.  Moore,  671. 

Xc)  1  J.  B.  Moore,  465.  (  (<)  4  Taimt.  6660 
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1823.       Tayhr  ▼.  Oibom,  cited  in  Baieman  t.  FhSUip^ia),  Sireei 
''-^-^'^      V.  Brown  (fi),  and  White  ▼.  Earl  of  Monigomery(c).' 

PlCXBRIIfO 

KoTBf.  Abbott,  C.  J.-*Tbe  Courts  have,  as  it  seems  tome, 

gone  to  the  utmost  lengtfi  tfaey  ought  to  go,  in  orderipg  pef^ 
sons  to  produce  their  title  deeds.  None  of  the  caact  mkidk 
have  been  ^ited  warrant  this  application,  and  I  diould  be 
Sony  if  any  case  could  be  found  in  which  this  Court,  or  any 
Court  of  law,  had  taken  upon  itself  to  order  a  person  to 
produce  his  title  deeds  of  so  early  a  date  as  1736.  I  should 
have  bben  much  concerned  to  find  such  a  case  reported, 
and  I  do  not  think  such  a  case  ever  existed.  Courts  of  law 
have  never  been  in  the  habit  of  allowuig  the  inspection  of 
title  deeds,  unless  where  the  party  who  has  the  possession 
of  the  deeds,  holds  them  as  a  trustee  for  odiers.  In  such 
cases  an  inspection  has  been  iillowed,  but  under  no  odier 
circumstances^ 

The  rest  of  the  Court  concurred,  and  the 

Rule  was  discharged,  vnth  Costs^ 

The  defendant's  time  for  pleading  being  out,  the  Court, 
on  the  prayer  of  Lowes,  allowed  him  ten  days  ^  further 
time  to  plead. 

(ft)  4  Taui»t.^l57.  (6)  1  Mmb.  610.  S.  C.  6  Tanat  SOS. 

(c)  2Stra.  1198. 
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1823r 


R1CKARD8  V.  Bennett  and  Another.  ^f^X* 

Feb,  7. 


X  RESPASSfor  taking  certain  cheese  and  corn  of  the  TV>  support  a 

plaintiff.    The  defendants  pleaded^  firsts  the  general  bsue,  traverse,  a  spe- 

Not  Guilty,  and  then  several  special  pleas,  justifying  the  ^^  "^^^^l 

alleged  trespass,  in  respect  of  the  defendant  Bennett's  right  ^■^®^"-4^ 

of  toll  for  certain  goods  brought  to  Farringdon  market  for  pau  for  dis- 

sale.    These  pleas  stated  in  substance,  that  this  defendant  broog^to  the 

at  the  time  of-  the  alleged  trespass  was  seised  in  fee  of  the  ^^  ^„f  j^ 

manor  of  Great  Farrinsdon,  in    the    county  of  Berkt^  respect  there- 
1  c    ^  i.T..ji.         .•        •  1  of,  thedefend. 

whereof  the  town  of  Famngdon  from  time  immemorial  was  ant  justified 

a  part,  and  which  town  was  from  «iine  immemorial  divided  iS^^togrprel^ 

into   two  townships;   that  he  had  immemorially  repaired  ■®"P^J*J?S?* 

and  maintained,  and  still  ought  of  right  to  repair  and  main*  manor  of  F.  of 

tain,  at  his  own  proper  costs  and  charges  a  certain  market-  ^f  '/•.  formed 

house,  a  certain  lock-up-house,  a  cerbin  pound,  two  pair  »  P«r^to  *«^« 

of  stocks,  one  half  of  a  bridge  over  the  river  Thames,  and  sonable  toll  for 

the  sttills  and  stallage  of  the  market-place  of  Farringdon,  ^iUiUi   the^ 

and  also  to  provide  a  certain  brass  bushel  measure,  for  the  ^^^^  ^^ 

use  and  bene6t  of  all  persons  resorting  to  the  said  town  of  oeing  there 

Farringdon,  and  that  from  time  immemorial  he  was  entitled  in  fact  deliverj- 

to  receive  for  every  ton  of  hard  cheese,   and  for  every  ^J  ^^r^a^' 

quarter  of  com  brought  into  the  said  town  for  sale,  and  y**'i^  consi- 

there  sold  and  delivered  within  the  town,  or  brought  for  the  takmg  the  toll, 

purpose  of  being  delivered,  and  delivered  within  the  town,  plaintiff  was 

a  certab  reasonable  toll  or  duty  of  sbpence  for  each  and  Jj^f^^^ 

every  ton  of  spch  cheese,  and  one  penny  for  each  and  every  verdict,  that 

quarter  of  such  com,  and  so  in  proportion  for  smaller  quan*  ttve  richt  of 

tities,  the  same  being  payable  and  to  lie  paid  by  the  seller  JH^r'^^^^i 

of  such  cheese  and  com  after  the  arrival  thereof  within  the  l>®i°if  coeval 

.,  -  -,       .      ,  "  ,  .  -  therewith)  was 

said  town  of  Famngdon,  and  when  the  same  is  ready  to  a  suilicient 

general  coor 
•   sideration  for 
the  ton,  as  a  toll  traverse,  the  plaintiff  having  brought  and  ikliTered  goods  withUi  the 
manor. 
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1823.  be  delivered,  but  bdbre  the  actual  deliveiy  thereof  to  the 
purchaser.  The  defendant  then  claimed  a  right  to  distraia 
upon  the  goods  so  brought  to  nuu-ket  for  the  tolls  payable 
Bbmiibtt.  in  respect  thereof,  after  demand  and  refusal,  and  then  averr 
red  that  the  plaintiff  had  brought  within  the  town  of  Far- 
ringdon  certain  quuitities  of  cheese  and  com,  in  respect 
of  which  certain  tolls  or  duties,  after  the  rate  set  out,  be- 
came and  were  payable,  and  90  justified  the  alleged  ttesptm^ 
as  a  distress  for  the  said  toll,  after  demand  of  and  refusal 
to  pay  the  same.  Issue  upon  the  pleas*  At  the  trial  be^ 
fore  Garrow,  B.,  at  the  Berks  Lent  Assizes  18Sd,  the  caae 
was  left  to  the  Jury  upon  the  merits,  9nd  the  defendants 
bad  a  verdict. 

Jems,  m  Easier  Term  last,  obtained  a  rule  nisi  to  arreat 
the  judgment,  upon  the  ground  that  the  pleas  set  forth  no 
consideration  for  the  toll,  sufficient  in  itself,  or  extending 
to  the  plamtiff,  and  founded  his  motion  upon  the  authority 
of  the  case  of  Trueman  v«  Wolgham  (a). 

W.  JS.  Taunton,  Shepherd^  and  A.  B.  Comyi^,  now  shewed 
cause.  The  objiection  raised  is  to  the  form  of  the  pleas, 
which  it  is  said  are  insufficient  to  support  the  justification, 
because  the  consideration  for  the  toll  there  set  out  does  not 
extend  to  tlie  plaintiff.  This  rule  was  granted  upon  the 
authority  of  Trueman  ▼.  Wa^ham\  but  that  case  19  veiy 
distinguishable  ffom  the  present.  That  wfts  a  prescription 
for  a  toll  through  a  highway;  the  defendant  pleaded  that  he 
was  seised  of  the  town,  and  that  he  was  liable  to  fepair  the 
streets ;  but  as  it  did  not  appear  that  he  was  liable  to  repaid 
the  particular  street  along  which  the  plaintiff  was  passoig 
yihen  the  seizure  was  made,  the  consideradon  was  held 
insufficient.  But  here  the  prescription  is  for  a  toll  up<m 
goods  brought  within  the  manor,  and  there  are  many  cases 
precisely  similar  to  the  present,  which  shew,  that  for  such 
(a)  t  MriU.  296. 
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§L  preacsiplioii  the  general  consider^tioo  here  set  out  is  quite        1623. 
sufficient.    Dyer^S^^.  Warrington  v.  Moselyia),  Wttrdv. 
JBinighi{b),  Cri$p  v,  BeUwoodQ:)^  James  v.  John$Qn{d), 
^mith  V.  Shepheard{e\  and  CoU^n  v.  Smith  (/).  From  these    * Bbsmitt. 
authorities  it  may  beiCoUoeted,  that  to.sustaia  a  toll  traverae 
^e  mere  eqUy  of  the  goods  into  ^ihe  manor,  no  ^matter  by 
what  means/ or  on  what  part  of.it,  is  sufficient,  and  that  any 
easement  afforded  to' the  public  by  the  person  seised  of  the 
manor  is  a  good  consideration*    In  such  a  case  it  is  not 
requisite  to  shew  that  the  plaintiff  had  actually  taken  the 
benefit  of  the  consideration,,  it  is  enough  that  he  might  have 
done  so  if  hef  ichose.    Upon  the  facts  stated  in  these  pleas, 
the  Court  will  presume  that  the  grant  of  the  toll  was  from 
time  immemoriah    If  tKe  consideration  be  in  fact  insuffi-- 
dent,  it  was  the  duty  of  die  plaintiff  to  have  xej^ied  .to  the 
pleas,  but  having  joined  issue  upon  diem,  and  that  issue 
being,  found  against,  him,  he  is  not  entided  to  make  such 
an  objection  as. this.    As  a  toll  traverse  die  consideradon 
stated  here,  is  clearly.sufficient,  but  the  aigument  may  be 
carried  yet  further ;  for,  under  the  circumstances  of  this  case,* 
it  was  not  necessary  to  state  any  consideradon  at  all.    Pos- 
ae^sipn  of  jtbe  manor  from  dine  immemorial,  and  die  mere 
act,  of  landing  the  goods  within  it,  are  of  themselves  acon»- 
plete  answer  to  this  actioni  because  where  there  is  ground 
fior  supposing  that  a  prescription  might  have  a  lawful  begin- 
ning, it  is  well  enough  without  shewing  it.  /  Smith  v.  Shq^ 
heard  (g).    Upon  these  grounds  it  is  clear  that  the  present 
rule  must  be  discharged. 

Jfrvis  and  G.  CfOfs,  in  support  of  the  rule*  In  order  to 
justify. a  trespass  in  .claiming  toll,  it  roust:  appear  what  the 
^U  is,  and  there  is  no  evidence  to  diat  effect  in.  the  pre- 
jent  case.    The  case  of  Trueman  v.  fValgham  is  precisely 

(a)  4  Mod.  319.  (e)  Cro.  Elis.  710. 

(6)  Cro.  EUa.  227.  </)  Cowp.  47. 

le)  S  Lev.  424.  {g)  Cro.  EUs,  710. 
id)  1  Mod.  231. 
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1828.       in  pomt  wkh  the  present,  and  the  observations  made  opOB 
^^^'^^^      die  plea  there  will  apply  strictly  to  the  present  defendanta^ 
9.  pleas,  namely,  that  the  two  species  of  toll  are  artfully  con- 

Biaanr.  fQimded  together.  Not  one  of  all  the  considerations  stated 
iathese.various  pleas  is  applicable  to  the  plaintiff,  mn-  is 
any  one  of  them  co-extensive  with  the  claim  set  up.  It » 
clear  upon  the  evidence  that  the  goods  were  seised  upon  the 
highway,  but  there  is  no  proof  that  the  highway  was  part 
of  the  manpr,  so  that  toll  is  claimed  by  the  defendant  in 
.  r^bt  of  his  manor,  without  proving  that. the  goods  ever 
were,  in  fact  upon  the  manor.  Now  that  oug^t  to  have 
been  distinctly  shewn  by  the  defendant ;  and  the  Court  caii- 
aot  presume  it.  If  the  toll  is  daimed  in  respect  of  die 
iwnership  of  the  soil,  it  must  be  shewn,  to  have,  been 
coeval  with  jthe  right  of  soil,  and  that  very  principle  is  re- 
cagnized  in  Lord  Pelham  v.  PickersgiUQi),  and  in  the  case 
of  Lord  Pelham  y.Haint^  there  cited.  But  4he  short  and 
conclusive  argument  here  is  this.;  there  are  only  two  species 
of  toll  known  to  the  law,  namely,  toll  thorough,  and  toll 
traverse;  the ^ toll  claimed  by  the  defendant  must  be  of  one 
or  the  other  of  these  species ;  if  this  be  a  toll  thorough,  it 
is  clear  from  all  the  authoritiesi  that  a  full  consideration 
extending  to  the  plaintiff  must,  appear;  if  it  be  a  toll  tra- 
verse jt  is  equally  clear  that  some  consideration  at  least  must 
exist.  But  upon  the  face  of  these  pleadings  the  defendant 
is  not  brought  within  either  of  these  rules;  for  what  consi*- 
xieration  is  there  to  be  found  here  either  extendiug  specially 
to  the  plaintiff,  or  applying  generally  to  all  mankind?  It  is 
stated  indeed  that  the  defendant  is  lord  of  the  manor,  bat 
non  sequitur  that,  he  is  also  o^ner  of  the  soil ;  and  he  must 
be  both,  in  order  to  sustain  this  claim.  This  distinction  is 
laid  down  in  Lord  Pelham  v.  Haine.  The  only  s^tHig  au- 
thority cited  on  the  other  side  is  the  case  of  Crup  v.  Beli- 
wood,  apd  that  seems  to  have  been  somewhat  invalidated 
by  the  more  recent  case  of  CoUon  v.  Smith.  Upon  the 
(a)  I  T.  R.  660. 
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.ivhole  view  of  tl^e  Cfae,  this  toll,  if  it  be  a  toll  at  all^muBt  1823. 
be  claimed  as  a  toll  traverse ;  aAd  in  order  to  support  that 
claim  there  must  be  a  dedication  of  the  soil  and  freehold  to 
the  public,  vehich  has  not  been  shewn-  here,  nor  indeed  Bk»««tt.' 
could,  be^  because  there  is  no  averment  that  the  defendant 
ever  was  owner  of  the  soil.  His  mere  right  as  lord  of  the 
manor  is  not  ground  enough  to  presume  his  ownership  of 
the  soil  (a);  and  therefore  the  pleas  in  this  case  are  insuffi- 
cient, and  the  plaintiff  is  entitled  to  have  the  judgment 
arrested, . 

Abbott,  C.  J. — ^The  point  last  suggested  in  argument ' 
does  not  arise  in  die  present  case.    The  plea  alleges  not 
only  that  the   manor  has    existed  time   immemorial/  but 
that  from  time  immemorial  the  town  has*  been  parcel  of 
the  manor,    and  it. seems  to  me  we  must  intend,  that; 
from  time  immemorial,  the  person  who  was  seised  of  the 
manor  was  seised  of  the  town   also.    Then,  if  the  pay- 
ment is  alleged  to  have  been  made  time  immemorial,  are 
we  not  thence  to  infer  that  the  owner  of  the  manor,  who 
has  erected  the  market-house,  and  taken  upon  himself  the 
burthen  of  maintaining  thebuildings  and  other  conveniences 
mentioned  in  the  plea,  has  set  out  sufficient  consideration 
for  the  toll  received  from  all  persons  bringing  iheir  commo-^ 
dities  into  the  town,  and  delivering  them  upon  that  which* 
is  his  soil,  and  of  .which  he  has  the  inheritance  i    It  seems 
to  me  that  we.  must  so  understand  it,  and  that  in  so  doing 
we  are  warranted  by  the  authority  of  Colton  v.  Smith,  and 
Cri^  V.  Bellwood,  which  I  think  shew  that  this  is  a  suffi-  . 
cient. consideration  for  the  toll.    The  present  case  in  point 
of  form  is  free  from  the  objection  which  prevailed  in  True' 
man  v.  fValgham,  because  here,  although  the  plea  alleges 
divers  special  matters,  it  has  not  in  point  of  form  tied  down 
the  consideration  to  those  matters,  to  which  it  is  said  the 
plmiiS  is  an  entire  stranger.    But  he  is  not  an  entire 

•      .  (a)  Com.  prg.  lit.  Toll.   Roll.  Abr.  Id.^ 


994  CASES  IN  THE   KING'S  BISNCH, 

1823.        stranger  to  the  consideration  ,  stated  herop  because  he  ha» 

^•^v*^       the  benefit  ht  the  erections  which  are  Qieatioiiedin  the  pleas, 

l^xcKARDs      j^Q J  ^f  placing  his  commodities  in  the  town.    It .  seeins  to 

BMitsTT.     Bie^  therefore^  that  puttmg  the  case,  upop  ihat  grouik^  thete 

is  a  sufficient  consideration  stated  lo  reader  the  pldntiff 

liable  to  the  toll. 

BayleYi  J.—- 1  think  this  is  good  as  a  toll  traverae. 
The  pleas  allege  certain,  special,  considerations,  to  which 
undoubtedly  the  plaintiff  is  a  stranger,  and  unless  they  cata 
be  supported  by  something  independent  of  those  considera- 
tions, they  present  no  answer  to  the  action,  But  I  think 
there  is  sufficient  consideration  stated  ip  these  pleas  inde- 
pendently of  the  specii4  matters.  It  is  stated  that  the  de- 
fendant is  lord  of  the  qianor,  which  must  of  conne  have 
existed  before  time  of  legal  memory;  that  the  town. from 
time  immemorial  has  been  apd  dtill'  ia  part  and  parcel  of 
the  manors  that  the  lord  of  the  manor  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  has  been  entitled 
(not.  by  reason  of  the  special  grounds  stated  in  the  previous 
part  of  the  pleasj  but  generally)  to  receive  ihe  toll  in  ijues- 
tion  for  certain  goods  brought  into  the  aaid  town  iorsale; 
and  a  general  obligation  is  averred  imposbg  upon  the  plain- 
tiff the  liability  to  pay  that  toll.  Then  it  ia  in  respect  of 
certain  goods  brought  into  the  manor  by  the  plaintiff,  that 
he  is  made  chaigeable  to  the  toll,  and  I  ikink  that  as  ori- 
ginally and  before  the  tuae  of  legal  memory  the  soil  of  the 
whole  of  the  manor  was  in  the  lord,  we  are  at  liberty  to 
iinfer  that  this  toll  was  ci^ated  by  the  lonl  at  the  period 
when  the  soil  both  of  the  town  and  of  the  manor  was  vested 
in  him.  We  cannot  arrest  the  jlidgnient  in  this  case  upon 
a  speculation  that  it  is  possible  this  might  not  under' some 
circumstances  have  been  a  good  prescription.  The  plaintiff 
is  to  shew  that  it  must  have  been  by  law  a  bad  prescription 
in  its  origin ;  and  if  it  be  possible  that  it  might  have  had  a 
good  legal  origin,  so  as  to  have  existed  immemorially,  we 
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a^  bound  'to  conclude  that  it  in  fact  had  S4ich  ori^<  This  1823. 
might  have  had  a  legal  origio ;  for  at  the  thne  when  the 
toll  was  created  the  soil  and  fteehold  of  the  whole  manor, 
and  of  the  whole  town,  were  in  the  lord. ,  On  these  grounds  BawaBrr* 
it  appears  to  me,  that  this  case  ranges  exactly  within  the 
cases  mentioned  hj  my  Lord  Chief  Justice.  In  Lord  Pel" 
ham  V.  PickersgiU  the  tolls  could  not  be  supported,  and 
never  could  have  been  legally  demanded,  unless  the  highway 
had  been  shewn  to  be  an  immemorial  highway,  and  unless 
the  receipt  of  die  toll  had  been  established  at  die  period 
when  the  highway  was  dedicated  to  the  public.  It  seems  to 
me,  that  we  should  not  be  warranted  in  arresting  the  judg- 
ment on  these  pleas  ;  for  as  the  Jury  have  found  that  the 
prescription  had  existed  in  point  of  ihct,  we  are  not  at 
liberty  to  say  that  it  is  not  good  in  point  of  law. 

HoLBOYD,  J. — I  am  of  opinion  that  the  prescription  a» 
pleaded  is  good  in  point  of  law.  This  is  an  otgection  on 
(he  record ;  the  Jury  have  found  the  prescription  exbting  in( 
fact ;  and  if  the  consideration,  or  that  which  the  law  re* 
quires  to  be  stated  in  the  plea,  was  not  stated  sufficiently, 
certainly  •  the  plaintiflf  would  be  entitled  to  judgment  non 
obstante  veredicto.  If  the  claim  was  in  respect  of  goods 
brought  through  the  manor  as  a  highway,  this  case  would 
range  itself  within  the  principle  applicable  to  cases  of  toll 
thoroHgh.  This,  however,  is  not  a  claim  fer  passrog  through 
{he  manor,  but  a  claim  for  toll  by  prescription,  for  bringing 
goods  into  the  manor,  delivering  them  there,  or  depositing 
them  for  that  purpose,  or  for  sale.  The  prescription  pleaded 
in  this  case  appears  to  me  to  be  established  not  only  by 
those  cases  already  mentioned  by  the  Court,  but  also  by 
that  of  James  v.  Johnson,  in  all  of  which  the  toll  was 
claimed,  not  for  passing  the  highway,  but  for  coming  into 
the  manor,  and  where  the  consideration  was  not  co-extensive 
with  the  claim.  In  one. of  those  ctfses  the  claim  was  in  re- 
spect  of  repairing  a  wharf,  and  it  vims  held,  that  the  bring* 
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182B«       Mlg  Ihe  goodfl^  within  the  m&nOr»  although  the  wharf 

not  used,  was  sufficient  to  siqjiport  the  clainr.  This  case  u 
mainly  distinguishabk  from  those  where  toll  has  been  daimiwi- 
BamiBTT.  ])y  preseription  for  passing  along  the  highway,  and  where  it 
has  been  held  that  a  special  consideration  must  be  atated. 
The  king's  sulgects  have  a  common  law  right  to.  pan 
along  every  highway,  which  is  in  itself  a  right  existing  pr^ 

'  vicHis'to  all  prescriptions,  and- therefore  in  order  to  establiab 
a  toll  in  such  cases;  the  consideration  must  be  shewn  to  be 
co-extensive  with  the  claim.    There  is  a  case  of  TAe  Mayor 

'  afNaiiingham  v.  Lambert  {a\  which  has  not  been  adv^ted. 
to.  In  that  case  there  was  a  claim  by  the  corporation  of 
Nottingham  to  take  toll  for  passing  the  ancient  navigable 
river  Trent,  and  it  wa»  held  that  the  prescription  for  the  toll 
could  not  be  supported  in  law,  because- no  consideration  for 
it  was  shewn.    That  decision  was  founded  upon   the  very 

'  principle'  to  which  I  have  just  alluded  in  the  case  of  a  high* 
way;  namely,  that  the  river  Trent  having  been  immemorially 

*  a  navigable  river,  every  subject  had  a  common  law  right  to 
navigate  it  at  his  pleasure,  unless  some  consideration  was 
shewn  for  the  toU.  But  in  that  very  case  ^t7&i,  C.J.4n 
delivering  a  very  elaborate  judgment,  admits  the  propriety 

'  of  those  decisions  which  have  been  referred  to  by  my  learned 
Brothers,  and  expressly  declares,  that  in  a  toll  traverse  the 
consideration  maybe  implied.  Upon  tiiis  principle  I  am 
of  opinion,  that  the  prescription  here  pleaded  is  sufficieiity 
without  shewing  any  more  special  consideration. .  It  does 
not  appear  whether  this  was  pu-t  of  the  highway,  or  not; 
but  whether  the  consideration  should  have  been  stated*  aa 
for  a  toll  thorough,  or  not,  it  seems  to  me  that  the  liberty 
of  landing  goods  within  tlie  manor  is  a  sufficient  considera- 
tion for  the  toll,  although  the  particular  place  where  they 
were  landed,  may  have  been  a  highway.  On  these  grounds 
1  think  this  rule  must  be  dischaiged. 

(«)  WiUci,  111. 
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.  Bb$t,  J.-»I  am  of  opinion'  tint  these  pleas  are  good        1B1I3. 
after  verdiet.    I  agree  that  the   prescription  must  have  a      ^^^v^^ 
good  beginnmg  to  support  it  m  pomt  of  law,  and  it  appears     ^    ^, 
to  me  that  this  prescription  must  be  held  to  have  had  a  good 
beginning,  not  as  for  a  toll  thorough|  but  as  for  a  toll 
traverse.    The  distinction  between  the  two  is;  that  in  the 
former  there  must  be  a  special  consideration' shewn  to  im« 
pose  the  obligation  of  paying  the  toll,  but  in'&e  latter,  the 
consideration  may  be  presumed.    The  special  matter  set  out 
in  these  pleas  does  not  in  my  opinion  shew  a  sufficient  con- 
sideration for  a  toll  thorough,  because  there  is  no  averment 
tliat  the  plaintiff  received  any  benefit  from  it ;  but  what  is 
said  in  the  cases  of  CoUon  v.  Smith,  and  Crup  v.  Bellwood, 
authorises  us  in  holding,  that  although  the  matters  specially 
stated  would  not  be  sufficient  to  support  the  pleas  as  for  a 
toll  thorough,  yet  that  they  are  enough  to  support  them  for 
a  toll  traverse.    He  party  claiming  the  toll  here,  is  not 
merely  the  lord  of  the  manor,  but  may,  in  my  opinion,  fairly 
be  presumed  to' be  also  owner  of  the  soil/  and  the  owner- 
ship of  the  soil  is  sufficient  consideration  for  the  toll  tra- 
vterse.    Indeed,  correctly  speaking,  it  is  not  necessary  to  set 
out  any  consideration,  because  the  consideration  is  implied 
from  the  use  of  the  soil.    In  the  case  of  Lord  Pelham'  v. 
Ficker^il;  it  was  only  stated,  that  the  person  who  claimed 
the  toll  had  the  manor,  but  it  did  not  appear,  nor  could  it 
be  presumed,  diat  he' was  owner  of  the  soil ;  and  in  the  case 
of  The  Mayor  of  Nottingham  v.  Lambert,  fViUes,  C.  J;,  in 
giving  judgment,  decides  that  case  upon  that  very  distinc- 
tion; because  he  says,'  it  does  not  appear  that  the  plaintiffs 
aie  owners  of  the  soil,  and  therefore  the  case  is  very  dif- 
ferent from  that  where  the  party  claiming  the  toll  has  the 
right  to  the  manor  and  to  die  soil.     He  considers  the  right 
to  the  manor  not  to  be  sufficient  as  a  consideration  for  toll 
traverse,  unless  diere  is  also  the  right  to  the  soil,  where  the 
claim  is  made.    In  this  case  if  it  is  shewn  that  the  defend- 
ant is  owner  of  the  manor,  a  foundation  is  laid  for  presum- 
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laSSi.        i^  that  he  dso  Ofwtis  the  0oil,  and  I  tfainl  tfiefe  is  aafficieiif 
to  raise  that  preaumption ;  snd^  if  bo,  the  use  of  the  soiT 
by  the  pIMutiff  woiild  be  a  good  consideration,  upon   the 
BamitfT.     principle  1  have  stated,  to  snppert-the  de&ndaut's  dainr. 
I  am  of  opinioo  that  we  may  reject  ffom  the  ^Teas  all  that 
is  necessaiy  to  shew  that^  diis  was  a  toll  thorough,  if  there 
remains  enough  to  shew  that  it  is  good  as  a  toll  traverse. 
The  consideration  here  is  die  use  of  die  soil,  whidi  may 
fairly  be  presumed  ta belong  to  the  lord  of  the  manor,  and' 
I  think  diat  is  sufficient  to- support  the  prescription  as  stated* 
on  these  pleadings.  ^       ^ 

Rule  discharged. 


Saiicnby,  DoB,  ou  the  Demise  of  HbhKy  WiCtHAM  «• 

Feb*  8. 
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^^^^^t^T\^^B  Ejectment  to  recover  die  possession  of  a  yard/ 

i^/  nephew fr.  fr.  stable,  cow-house,    and  other  out-houses,   situate  in  the 

^      fom^g^part    oounty  of  Essex.    At  die  trial  before  Park,  J.,  at  the  last 

tlt^d^eT  -Ewer  Assizes,  it  appeared  that  die  lessor  of  die  plaintiff 

as  follows :--    claimed  the  property  in  question  as  devisee  under  the  will 

farther*  luto     of  one  David  Turner,  deceased,  against  die  defendant,  as 

hT  frfhalf-     devisee  under  the  will  of  his  lather  Jbito/Aan  Turner,  heir-*' 

part  of  my  at-law  of  Dotid  Turner,  and  the  question  between  the  par-* 
garden,  and  '  .        ^  .  .      '^ 

lOoL  stock  in  taes.tumed  upon  the  construction  to  be  given  to  certain  part9 

Buik^nooT-'  <^  ^c  ^ill  of  David  Turner.    The  will  was  dated  IQthr 

A^tker  ^*     ^^ilf  1806,  and  was  duly  executed  to  pass  real  estates^ 

yard,  stable.      It  contained  a  great  variety  of  bequests,  but  those  upoa 

aU  other* out'    which  the  question  arose  were  these: — '^  I  give  unto Henrjf 

JaWwrdL  t^my  ^^^^^  *  messuage  or  .tenement,  now  in  the  possessioa 

^erMARTHA  of  WakeUng,    Item,  I  give  further  unto  my  nephew  Hemy 

have  the  inte-  Wickhum  half-part  of -my  garden,  and  100^  stock  in  the 
rest  aiaiprojiti 

during  her  natural  It^r  :*'— Held,  by  three  Judges  (Be«>,  J.  dissenting),  that  under  thiV 
beqnest  H.  W.,  after  the  death  Of  Martha  Wickham,  took  an  estate  ia  fee  ia  the 
yard,  &c.  to  the  exchulou  of  tlic  testator's  heir-at-law.  '    '   ' 
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4  per  cent.  Bank  Annuities;  T give  further  my  yard,  stO' 
ties,  cotKhhouse^  and  all  other  out-houseB  in  the  said  yard, 
^y  sM/^r  Martha  Wickliam,  to  have  the  interest  and  profits 
during  her  natural  life.*'  The  testator  died  soon  after  the 
execution  of  this  will^  leaving  his  eldest  brother  and  heir- 
at-law  Jonathan  Turner,  the  fiither  of  the  defendanti  his 
sole  executor,  who  delivered  to  Henry  Wickham  the  pos- 
session of  the  messuage  and  half-part  of  the  garden,  and 
lOO/.  stock.  Tie  testator's  sister  Martha  Wickham  re- 
ceived the  rents  of  the  "  yard,  stables/'  8cc.  up  to  the  time 
of  her  death,  after  which  Jonathan  Turner  entered  into 
possession  thereof,  as  heir-at*law,  and  enjoyed  the  same  up' 
to  the  time  of  his  death  in  18 IS,  having  previously  made 
his  will,  by  which  he  gave  them  to  his  son  (the  defendant), 
who  continued  iii  the  receipt  of  the  rents  thereof  at  the 
time  when  this  action  was  brought,  and  the  question  was^ 
whether,  under  the  words  of  the  will,  the  yard,  stables,  &c. 
passed  to  the  lessor  of  the  plaintiff  Henry  Wickham,  as 
reversioner  in  fee,  after  the  termination  of  the  life  estate  of' 
his  mother  Martha  Wickham ;  or  whether  they  reverted  to* 
the  defendant  as  devisee  of  his  fether,  the  heir-at-law  of  the 
testator  David  Turner;  and  the  learned  Judge  being  of 
opinion  that  the  latter  was  the  true  construction  of  the 
devise,  directed  the  Jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Nolan^  m  Michaelmas  Term  last,  moved  accordingly, 
and  obtained  a  rule  nisi,  and 

Marryat  and  Chitty  now  shewed  cause,  and  contended,* 
that  the  words  of  the  Mill  were  sufficiently  comprehensive 
to  pass  the  fee  to  the  lessor  of  the  plaintiff.  First,  there 
is  an  express  devise  to  him  by  name;  then  the  testator  pro-> 
ceieds,  *'  I  give  further,^  &c.  another  express  devise  to  him 
also  by  name ;  and  then,  "  1  give  further,^'  &c.  the  property 
in  question,  without  mentioning  any  name,  and  codcluding, 

VOL.   II.  c  c 
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"  my  sister  M.  W.  to  have  the  rente,  &c.  for  her  Gfe.*^ 
>  Here  iheu  is  a  clear  and  manifest  intention  to  give  the  fee 
simple  of  this  property  to  wmt  individaali  thou^  none  ia 
named,  and  it  is  equally  evident  that  th(e  sister  ia  n^.  the 
individual  meant,  because  the  bequest  to  her  ia  io  un* 
equivocal  terms  for  her  life  only.  Then  who  coulil  A(& 
individual  intended  be^  but  the  lessor  o^  ^  plainljifl^  who 
is  the  ot^ect  of  th^  bequest  immediately  prepediiig,  and 
M*hp  will  as  clearly  appear  the  o)>)ect  of  thfB  bluest  also 
1)y  merely  introducing  the  word  ''him"  between  the  words^ 
"  I  give"  and  "  further  ?"  The.  feir  and  popular  senae  <rf 
the  word  "  further^  is  stron^^y  in  favor  of  this  construction; 
H  is  a  word  of  additipn,  and  goes  to  prove  that  the  tesla|<H* 
considered  this  as  one  continuous  bequest  tp  the  less^M*  of 
the  plaintiff,  limiting,  in  the  latter  part,  the  rents  of  die 
estate  to  his  mother  for  her  life.  This  conatrncttoo  renders 
the  whole  passage  consistent  and  intelligible,  gives  effect  ta 
the  manifest  intention  of  the  testatort  apd  removes  all  doubt 
and  difficidty  from  the  case;  and  therefore,  iiyKm  Ais 
ground,  the  plaintiff  is  clearly  entitled  to  a  verdict* 

Nolan  and  fVaffordf  in  support  of  the  rule.  The  de-» 
fendant,  in  this  case,  c;Iaims  undier  the  heir-al*law,  and  there 
is  no  legal  principle  mpre  clearly  established  than  this,  that 
the  heir  shall  not  be  disinherited  upon  conjecture,  or  hf 
any  thing  short  of  clear  and  unequivocal  words  of  devise. 
Doe  V.  Jf^riglU(a).  In  construing  bequests  of  personal 
property,  a  liberal  interpretatiofi  is  often  allowed;  but  iai 
cases  of  real  estate,  a  strict  and  literal  eiplanation  has  al* 
ways  been  deemed  proper;  and  there  can  be  no  rule  in 
such  cases  more  daipgerous  or  unjust,  than  construing 
one  part  of  a  devise  by  another.  This  testator  was  an 
illiterate  and  uneducated  man,  who  bad  probaUy  no  very 
correct  notion  of  the  nice  legal  distinctions  that  may  be 
tal^eq  between  words  of  apparently  aynonimous  import; 
(a)  8  T.  R.  64.    1  New  Rep.  535.  aadT  Eait,  259. 
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but,  independently  of  that,  the  word  "  further*'  y^il\  by  no        M23i 
nieans  carry  with  it  ttse  meaning  whith  is  contended  for  on  -    ^^^/"^^ 
the  other  side.    It  does  not  mean  « in  addition  to,*'  with  a  „ 

retrospective  view  limited  to  the  next  preceding  bequest ;  it 
is  a  synonyme  for  "  also*'  or  "  item,"  and  has  reference  to  * 
die  whole  wilt  at  large ;  and  is  therefore  clearly  descriptive 
of  the  commencement  of  a  new  and  separate  bequest.    It 
i^  true  that  no  individual  is  named  as  the  object  of  that 
bequest ;  but  What  is   the  consequence  of  that  omission  i 
That  the  iiftehtion  of  the  testartor  is  rendered  equivocal  and 
doubtful,  and  therefore  another  rule  df  law  is  brought  into 
operation ;   namefy,  th&t  where  the  language  of  a  will  is  * 
doubtful,  the  presumption  is  in  favor  of  the  heir,  as  the  * 
favorite  df  the  law,  and  that  he  is  entitled  to  the  property ; 
Right  V.  Compton  {a),  where  all  the  leading  authorities  upon 
this  stibgect  are  fiilly  considered,  and  which  is  directly  in 
point  with  the  present  case.    Upon  two  principles  therefore 
the  present  action  cannot  be  maintained ;  first,  that  diis  is 
a  clear  and  unequivocal  bequest  to  Martha  of  a  Kfe  estate, ' 
without  any  remainder  over,  upon  which  view  die  fee  sim- 
ple unqnestionably  reverts  to  the  heir;  and,  second,  that 
the  language  of  the  wiH  is  at  least  so  equivocal,  that  a  strong 
doubt  i^r  raised  as  to  the  intention  of  the  testator,  and  there- 
fore the  heir  b  entitled  to  the  benefit  of  that  doubt,  to  the 
exclusion  of  all  other  persons. 

Abtbott,  C.  J. — I  am  of  opinion  that  we  may  give  such 
a*  construdtion  to  the  language  of  this  will  as  will  entitle' 
the  lessor  of  the  plaintiiT  to  recover  possession  of  the  pro- 
perty in  question,  vrithout  infringing  either  of  the  rules  of 
hw  which  have  been  alluded  to  in  argument,  and  to  which 
I  am  certainly  inclined  to  pay  the  most  implicit  respect. 
But  there'  is  a  third  rule  of  law  bearing  upon  this  subject, 
^hich  has  not  been  attended  to  on  the  present  occasion, 

(a)  9  Easti  $67. 

c  c8  • 


Dos 


403.  GASES  IN  THE   KING^S  BENCH,   - 

1623.        namely,  that  in  deiciding.  questions. of  this  kind  a  will  is  to 
be  taken  altogether,  or,  as  Lord  Ketiyon  emphatically  ex- 
presses it,  "  you  are  to  look  into  all  the  four  comers  of  the. 
TvaMBB.}     will;"  and  the  sense  in  which  particular  words  art  intended, 
to  be.used  in .  one  part  may  be  discovered  .by  seeing  in  what 
sense  those  words  actually  are  toed  in  other  parts  (a).    Now^ 
an  applying  this  rule  of  construction  to  the  present  will,  it 
will, be  found  that  the  word  '<  further"  is  never  used  in  any, 
prior  part  of  it,  but  where  there  is  a  second  bequest  to  a 
person  previously  named;  and  the  fieur  inference  consequently- 
will  be,  that  it  was  used  with  the  same  mtention  with  re- 
ference.to  the  lessor  of  the  plaintiff.    By  acting  upon  this 
inference,. and  inserting  the  word  <<  him*'  in  the  passage 
which  we  have  to  consider,  full  effect  is  giveu  to  the  testa- 
tor's apparent  intention ;  without  this  assistance  the  clause 
becomes  absolutely  void,  which  it  is  our  duty  to  prevent, 
if  we  can  by  any  means  discover  a  reasonable  method  of 
giving  it  validity  and  effect. .  Taking  the. whole  of  this  will 
together,  it  seems  to  me  the  manifest  intention  of  the  tes- 
tator, was  to.  give  to  his   sister  Martha  the  rents  of  the. 
estate  in  question,  during  her  life,  and  the  fee  simple  of  it 
to  her  son  the  lessor  of  the  plaintiff  after  her  death ;  and, 
giving  effect  to  that  intention,  as  I  think  we  are  bound  to  do, , 
I  am  clearly  of  opinion  the  lesson  of  the  plaintiff  is  entitled 
to  judgment. 

Baylet,  J. — ^We  certainly  are  not  empowered  to  make 
a  will  for  a  testator,  but  we  are  empowered,  and  it  is  our 
duty  also,  so  to  construe  the  will  he  has  made,  as  to  give . 
effect  to  that  which  upon  the  whole  may  reasonably  be  taken 
to  have  been  his  intention  and  object.  .  We  are  to  act  either 
upon  express  words,  or  upon  a  manifest  intention,  and 
where  the  language  is  at  all  doubtful  in  one  part,  we  are 
to  construe  that  part  by  reference  to  and  comparison  with 
former  parts,  as  a  key  to  explain  the  particuhir  word  which 

(a)  Vide  Stnmg  v.  TeoH^  S  Burr.  910,  and  Dt  v.  Lamti^,  Id.  1100, 
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gites  rise  to  the  doubt  entertained.  The  devises  in  this  will 
are  very  numerous  and  diversi&ed ;  but  the  testator  seems  to 
have  observed  this  rule^  that  where  he  is  making  a  second 
bequest  to  a  person  already  mentioned  in  the  immediately 
preceding  clause,  he  invariably  makes  use  of  the  word 
^'  further ;''  but  where  he  is  making  a  bequest  to  a  person 
for  the  first  time,  he  recommences  his  will  as  it  were  de 
novo,  and  makes  use  of  the  word  **  item."  From  hence  I 
draw  this  inference,  that  he  perfectly  well  knew  the  dis- 
tinction between  these  two  words,  and  that  he  intended  to 
use  them  in  very  distinct  senses,  and  that  the  meaning  he 
had  in  view  to  express,  when  using  the  former,  was,  "  in 
addition  to  what  I  have  already  given  to  Henry  fVickham,  I 
give  him  my  yard,"  &c.  subject»to  a  life  estate  to  his  mother. 
Looking  at  the  will  altogether,  I  have  no  doubt  that  the 
testator  intended  to  give  the  fee  simple  of  this  property  to 
Henry  Wickham  after  the  death  of  his  mother,  and  that  we 
should  be  acting  in  opposition  to  that  intention,  and  against 
the  force  of  the  whole  frame  and  tenor  of  the  will,  if  we 
were  to  put  any  other  construction  upon  this  particular  por- 
tion of  it 
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HoLKOY]>|J.,  concurred. 

Best,  J. — I  do  not  mean  to  go  the  length  of  declaring 
that  my  opinion  is  in  direct  opposition  to  that  which  has 
been  expressed  by  the  rest  of  the  Court  in  this  case, 
bat  I  am  sorry  to  be  compelled  to  say,  that,  as  at  pre- 
sent advised,  I  cannot  bring  my  mind  to  accede  to  the  doc- 
trines upon  which  the  decision  of  to-day  is  founded. 
It  is  admitted,  on  all  hands,  that  we  cannot  make  a  will  for 
the  testator,  and  that  we  cannot  substantially  add  to  the 
will  that  he  has  made  for  himself.  I  fully  agree  in  this  ad- 
mission ;  it  is  m  my  opinioti  the  only  safe  principle  to  go 
upon  in  the  construction  of  any  wiH.  I  fear  that,  under  the 
idea  of  construing  language,  many  wills  have  virtually  been 
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18S3.        made,  very  foreign  to  the  imagiiiation  and  design  of  die  au-^ 
thors ;  and  I  am  not  without  my  apprehensions  that  such  will 
be  the  effect  of  the  construction  which  has  been  put  upon  die 
ToanEBt      instrument  now  before  the  Court,  because,  in  order  to  effect 
that  construction,  words  of  very  important  force  and  mean* 
iug  have  been  added  to  the  instrument  itself.    I  am  not  pier 
pared  to  justify  or  defend  the  adoption  of  the  phrase,  that 
the  heir  is  the  favorite  of  the  law ;  it  is  certainly  an  old  ex^ 
pression,  though  it  is  perhaps  an  improper  one,  because 
justice  is  the  only  fiivorite  that  the  law  can  or  ought  to  have. 
But  the  phrase  has  a  just  and  an  important  meanings  namely, 
that  the  title  of  the  heir-at-law  is  a  clear  and  unequivocal 
title,  and  is  not  to  be  defeated  by  any  other  title  less  clear, 
and  it  is  certainly  not  a  modem  dictum  **  that  the  heir  is 
lavored  by  the  conynon  law."  (a)    Now  in  the  present  case, 
upon  the  face  of  this  will,  is  there  any  other  title  to  this 
property  so  clear  and  unequivocal  as  that  of  the  heir-at-law  f 
I  confess  I  am  at  a  loss  to  discover  it.    If  a  passage  in  ^ 
will  be  obscure,  I  agree  with  Lord  Keityoiii  that  we  are  to 
go  into  all  the  four  corners  of  it,  to  look  for  that  which 
may  elucidate  its  meaning ;  but  dien  the  object  must  be  to 
find  something  which  can  render  certain  that  which  was 
previously  uncertain ;  that  "  quod  voluit  non  dixit  ;*"  and 
this  at  least  is  necessary  here ;  for  the  testator  certainly  has 
not  used  words  of  gift,  whatever  his  intention  might  be.     If 
this  particular  clause  is  to  be  taken  by  itself  as  a  single  in- 
dependent bequest,  the.  fee  simple  is  certainly  not  given  to 
Henry  tVickham,  and  I  do  not  see  in  what  other  light  it  can 
properly  be  taken.    There  is  no  oonnection  between  this 
particular  estate  and  those  estates  which  form  the  sul^ects 
of  the  former  bequests.    It  is  clear^  beyond  ^  doubt,  tiiat 
in  this  bequest  the  life  estate  is  given  to  Martha  Wickham; 
but  from  whence  are  we  enabled  to  trace  a  devise  of  any 
farther  legal  estate?    This  clause  certainly  includes   none 
such,  unless  the  word  '*  further"  can  be  so  construed,  which 
(«)  Vide  32  H.  8.  c.  1.    f  lilL  ii.    Noy,  185.    Clianc  Rep.  7. 
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I  am  of  opinion  it  cannot  be.  I  take  the  fair,  popular,  and 
ordinary  sense  of  that  word  to  be  'Mike wise/'  or  ^'also/' 
which  would  be  clearly  insufficient  for  the  service  into  which 
it  is  sought  to  be  pressed ;  and  looking  at  its  reference  to 
other  parts  of  the  will,  I  cannot  find  that  its  meaning  is  at 
all  enlarged ;  for  I  can  find  no  one  clause  in  which  the  lan- 
guage IS  precisely  similar  to  that  of  the  clause  in  question, 
although  there  are  several  that  contain  very  different  and 
much  clearer  and  stronger  expressions.  At  present^  there- 
fore^ I  cannot  but  consider  it  a  highly  dangerous  doctrine  to 
hold,  that  words  so  uncertain  as  these  appear  to  me  to  be, 
nhM  have  the  effect  of  disinheriting  die  heir-at-law.  Con- 
jecture onght  never  to  prevail  against  the  heir,  and  I  can- 
liot  see  any  thing  stronger  than  conjecture  in  favor  of  the 
interpretation  now  given  to  these  words;  for  there  is  no 
part  of  this  will  which  at  all  indicates  an  intention  on  the 
part  of  the  testator  to  cut  off  his  heir-at-law.  I  refrain  from 
giving  any  decided  opinion  for  myself  upon  this  particular 
ease,  and  it  is  with  mudi  regret  that  I  find  myself  obliged 
to  dissent  from  that  expressed  by  my  learned  Brothers ;  but 
thinking  as  I  do,  that^  in  the  present  decision,  the  rule  of 
construction  has  been  carried  too  far,  I  feel  it  my  duty  to  lay 
before  the  Court  my  reasons  for  not  giving  to  their  decision 
that  assent  which  it  is  so  painful  to  me  to  witlihold. 

Rule  discharged* 
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Stthtrday,  Ex  parte  Abraham  Flint,  Gent,  one/&c. 

An  attorney       X  HIS  was  a  motion  to  strike  an  attorney  oflF  the  roll   of 

who,  whilst  be  the  Court  for  practising  whilst  he  was  a  prisoner  io  Derbu 
18  a  prisoner  .  • 

in  gaol,  sues    gaol,    under  sentence  for  a  misdemeanor,  contrary  to  the 

mencw'^My  f^at.  12  Geo.  2.  c.  13.  s.  Q.  It  was  alleged,  that  during  the 
?f^*f*  I?  ^^^  period  of  his  confinement,  he  had  levied  a  plaint  in  replevin, 
is  witliin  the  '  in  the  County  Court,  on  the  cetainer  of  a  client,  the  ezpence 
c.  13.  t.  9.  and  of  which  he  had  charged  in  his  bill  delivered,  of  fees  and 
struck  ^offthe  disbursements,  the  only  proof  of  his  having  so  practised 
^^^*  being  the  bill  ui  question.    The  question  was,  whether  an 

attorney,  who  practices  merely  in  the  County  Courts,  is  sub^ 
jected  to  the  operation  of  the  ninth  section  of  the  statute 
above-mentioned,  which  enacts,  **  that  no  attorney  or  so* 
licitor,  who  shall  be  a  prisoner  in  any  gaol  or  prison,  or 
witliin  the  limits,  rules,  or  liberties  of  any  gaol  or  prisoa, 
«hall^  during  his  confinement,  in  his  own  ntfme,  or  in  the 
name  of  any  other  attorney  or  solicitor,  sue  out  any  writ  or 
process,  or  commence  or  prosecute  any  action  or  suit  in 
any  Courts  of  Law  or  Equity,  and  that  all  proceedings 
in  such  action  or  suits  sbaU  be  void  and  of  none  effect  j 
and  such  attorney  or  solicitor  so  commencing  or  prosecuting 
any  action  or  suit  as  aforesaid  shall  be  struck  off  the  roll, 
'  and  incapacitated  from  acting  as  an  attorney  or  solicitor  for 
the  future ;  and  any  attorney  or  solicitor  permitting  or  em- 
powering any  such  attorney  or  solicitor  as  aforesaid  to  com- 
mence or  prosecute  any  action  or  suit  in  his  name,  shall  be 
struck  off  the  roll,  and  incapacitated  from  acting  as  an  at* 
torney  or  solicitor  for  the  future.*' 

The  Court,  after  hearing  the  affidavits  on  both  sides, 
touching  the  merits  of  the  case,  and  considering  the  penal 
consequences  of  a  decision  against  this  party,  suggested  the 
expediency  of  an  arrangement   by  which  the  Court  should 
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•not  be  calldcl  upon  to  pronounce  an  opinion  upon  this  m-        1BS3. 


dividual  case,  this  being   the  first  *  instance  in  which  the       exwou 
Court  had  been  called  upon  to  consider  a  case  arising  upon        Fumt. 
diis  section  of  the  statute.    Accordingly  the  matter  was  s6 
arranged  privately,  that  the  case  was  withdrawn  from  the 
consideration  of  the  Court,  but 

'Abbott,  C.  J.,  said — ^This  individual  case  being  now 
disposed  of,  die  Court  feels  itself  called  upon  to  express  a 
general  opinion  as  to  the  construction  of  this  act  of  parlia^ 
ment,  without  adverting  to  the  particular  circumstances  of 
this  case.  We  are  all  of  opinion  that  an  attorney,  being  a 
prisoner,  who  sues  out  or  commences  any  process  in  the 
County  Court,  is  within  the  operation  of  the  act  of  parlia- 
ment. A¥e  have  no  difficulty  in  declaring  that  to  be  our 
opinion  ;  and  we  think  it  right  to  give  this  intimation  upon 
•the  subject,  that  it  may  serve  as  a  caution  and'waming  to 
other  persons  hereafter. 
*       ■  '  Rule  discharged  (a). 

Gophtf,  S.  G.,  and  Campbell,  were  in  support  of  the  rule; 
m^W»  E.  Taunion  and  Russell,  against  it. 

(a)  Vide  Croi9  v.  Kaye,  6  T.  R.  663. 


GooDRioHT,  on  Demise  of  Sauler  v.  Dring.  ^'^V^* 

r€o»  o. 

JjmANNING  last  Term  obtained  a  rule  nisi  for  quashing  certiorari  lies 
a  writ  of  certiorari  to  remove  this  cause  from  the  city  and  ^^^J^gn*  *" 

county  of  Norwich  into   this  Court,  on  the  ground  that  a  ctoefrom  an 
..,-,.  .  -  inferior  juns- 

certioran  would  not  he  to  remove  an  ejectment  cause  from  an  diction  into 

inferior  jurisdiction,  and  that  the  proper  course  was  to  sue  ^^^  not  be 

out  a  writ  of  habeas  corpus  cum  caus&,  for  which  he  cited  J^'JJJIJjf^^,,, 

liighmore  v.  Barlow  (a).  cnm  cawlu 

(a)  Barnes,  ^%U 


GOODRIOHT 
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182S.  Marryat  now  rfiewed  cause  i^inst  die  rule,  and  CD1I^ 

teDded  that  the  proper  course  to  remove  the  proceedings 
from  an  inferior  Court  was  by  certiorari,  and  not  by  habeas 
Prin o.  corpus,  unless  it  was  a  cause  where  bail  was  required*  All 
the  authorities  and  books  of  practace,^Goncurred  in  tfus  with 
the  exception  of  one  case  reported  in  Bama,  which  be  aub- 
mitted  ought  not  to  govern  the  present.  He  cited  Cmss  ▼. 
Smkhia)  and  Taylor  v.  Shofland  (6).  He  also  referred  to 
43  EUz.  c.  5.  21  Jac.  c.  £3.  and  contended  that  diere  y 
nothiog  to  distinguish  an  ejectment  from  any  other  < 


Mannings  cootc^  innsted  that  the  certiorari  would  not 
lie.  None  of  the  cases  referred  to  on  the  other  side  were 
actions  of  ejectment,  in  which  the  writ  of  habeas  corpus 
was  the  only  mode  of  proceeding ;  and  he  cited  the  case  in 
Bamett  as  directly  deciding  the  point,  and  referred  to 
CUbtH'i  Ejectment,  37.  Cro.  CV.  82.  8.  1  Sid.  231. 
Bac.  Ab.  tit.  Ejectment.  Skin.  244;  in  all  which  cases 
the  practice  by  habeas  was  mentioned  in  terms,  which 
marked  [it  as  the  only  course ;  but 

Per  Curiam. — ^We  have  heard  nothing  m  argument  to  sa- 
tisfy our  minds  that  the  writ  of  certiorari  may  not  issue  to 
remove  the  proceedings  in  an  ejectment  cause  from  an  in- 
ferior Court  into  this.  There  seems  to  be  no  reason  why 
this  writ  should  not  be  as  applicable  to  this  form  of  action 
as  to  any  other.  The  rule,  therefore^  for  quashing  the  writ 
must  be  discharged.  As  the  cause  has  been  removed  by  the 
defendant  if  he  shall  not  enable  the  pldotiff  to  proceed  in 
the  cause  in  the  superior  Court,  that  may  be  a  good  reason 
for  granting  a  procedendo. 

Bayley,  J.  said.  It  was  more  advantageous  to  the  plain- 
tiff that  the  cause  should  be  removed  by  certiorari  than  by 

(a)  1  Salk.  148.    8  Lord  Raym.  836.  and  345. 
(6)  ;$  M.  ^k  S.  3«&. 
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biib^a^  corpus,  bocanae  the  haBeas  coipiu  wouU  meSj  re^        192S. 
move  the  plaint,  whereas  the  certiorari  woidd  bring  op  all       v^^/«^ 
thf6  proceedings  from  the  inferior  Courts  and   tfaeo  the    <^<^J^»"* 
wiperior  Coort  would  be  enabled  to  do  diat  wluch  might  be       I>«xiie* 
done  in  the  ipferior  Court.    Id  TtdJTs  Prmdice  it  is  laid 
down  broadly  that  the  ^rit  of  certiorari  lies  for  the  reoKnral 
of  all  causes  from  inferior  Courts,  and  makes  no  distinction 
between  ejectments  and  other  causes. 

Bule  dischaqpd. 


HoDOKiNsoN  and  Another,  Ass^ees  of  T.R.  Gregg,      &f«nf«9, 
a  Bankrupt,  v.  Tr avers  and  Another.  ^^' ^ 


J.  HIS  was  an  action  x>f  trover  to  recover  certain  goods  A»epar«tc 

and  chattels,  the  property  of  the  bankrupt,  converted  by  the  beiDj^  saed  ont 

defendants,  as  judgment  creditors  of  the  bankrupt,  after  an  act  a  joint  com-" 

of  bankruptcy  had  beeti  committed.    At  the   trial  before  3^'Jne?!Sttf 

Jbbotty  C.  J.  at  the  London  Adjourned  Sittings  after  last  •^^t  him 

Term  the  plaintiff  recovered  a  verdict,  damages  4579/*    On  the  sMignees 

si  former  day  a  rule  was  obtained,  calling  on  the  plaintiffs  and  ^mmUilion 

their  attornies  to  shew  cause  why  upon  payment  to  the  '"▼""8  wco- 

plaintiff^s  attornies  of  the  costs  of  this  action  to  be  taxed  by  diet  in  trover 

die  Master,  the  defendants  should  not  be  at  liberty  to  pay  coart  allowed 

into  Court  the  amount  of  the  verdict  in  this  cause,  to  abide  ^^  "^^"jj*  ^ 

die  event  of  a  petitian  now  pending  before  the  Lord  Chan^  ^  )>rought  in 

II         i-         ix  I^  ,.  1  .    .        to  abide  the 

eellor,   for   the    purpose  or  superseding  me   commission  event  of  a  pe- 

agaimt  the  bankrupt.     It  appeared  from  the  affidavits,  that  chanceUor'lo 

on  the  ed  of  Jutu  hist,  the  defendant?  sued  out  a  writ  of  wpewcde  the 
"^  first  coniDiui- 

fieri  facias  agamst  the  effects  of  the  bankrupt,  indorsed  to  sion. 

levy  412/.  45.  1  id.  under  which  the  sheriffs  of  London  levied 
to  the  amount  of  1579^.  On  the  1 1th  July  a  separate  com- 
mission of  bankrupt  was  sued  out  against  Gregg,  under 
which  he  was  declared  a  bankrupt,  and  the  plaintifls  chosen 
On  the  26th  of  Jugusi  following  a  joint  com- 
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,1823.       missioB  of  bankrupt  waa  issued  against  Gr^g^  and  txm 

^■^v^      William  Phene,  under -which  they  wore  deckred  bankrapts. 

^*^'**^"*^''  Notice  was. given: to  Ae  defendants  by  the  solicitors  under 

TaAviBU.     each  of  these  commissions  respectively,  that  they  would  be 

held  liable  for  die  effects  seized  in  eiecution,  and  they  were 

threatened  widi' actions  to  recover  die  value  of  the  effects 

seized.    Theplabtiffs,  as  assignees  under  the  first  commis^ 

sion  proceeded  in  their  action,  and  recovered  a  verdict  as 

above-mentioned.    On  the  6th  of  September  a  petition  was 

presented  by  a  creditor,  of  Gregg  and  Phene,  praying  diat 

the  separate  commission  against  Gregg  might  be  superseded, 

which  petition  had  not  yet  been  heard.    The  object  of  the 

present  application  was  to  pay  the  money  recovered  in  this 

action  into  Court,  to  abide  the  event  of  that  proceeding. 

Notice  of  the  application  had  been  given  to  the  solicitors 

;   under  the  joint  commission  of  bankruptcy. 

*  After  hearing  Scarlett  and  Marryat  for  the  plaintiffs^ 
Gurney  for  the  creditors  under  the  jobt  commission,  and 
Gaselee  and  Chitty  for  the  defendants^ 

The  Court  said,  this  was  a  reasonable  application^  although 
it  certainly  had  some  novelty  in  it.  If,  however,  by  yielding 
to  the  application  they  should  be  disposed  to  intimate  any 
doubt  of  the  power  6f  the  Lord  Chancellor  over  the  subject 
in  question,  or  of  his  willingness  to  do  what  was  right  and 
proper  in  the  case,  the  Court  certainly  w*ould  UQt  make  the 
rule  absolute.  All  that  the  Court  could  do  was  to  take  care 
that  the  money  should  be  forthcoming,  in  order  that  it  might 
be  submitted  to  his  Lordship's  jurisdiction.  By  interposing 
in  this  way,  and  exercising  the  discretionary  power  of  the 
Court,  a  great  deal  of  ezpence  would  be  saved  to  both 
parties.  On  this  ground  they  thought  the  rule  ought  to  be 
made  absolute,  the  costs  of  this  cause  to  be  paid  to  the 
plaintiff's  attomies.  The  pioney  might  either  be  paid  into 
Court,  or  disposed  of  in  any  way  satisfactory  to  the  partiea 
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interested.  It  was^qidte'clear  that  there  could  be  no  dividend        1823. 

paid  under  the  separate  commission  until  its  validity  bad    ,  ^^^\^^^ 

HoDOxmsoH 
been  acijudicated  upon,  by  the  Lord  Chancellor.  «, 


TaAvsat. 


It  was  dien  agreed  that  the  money  should  be  invested  in 
Exchequer  Bills  in  the  names  of  the  solicitors  onlxyth  sides, 
the  costs  of  the  present  cause  to  be- paid  to  the  plaindflTs 
Momies. 

The  rule  was  then  nuule  absolute  with  these  modifications. 


Ex  parte  Marinbl^  Krans  and  Others.  Saimrdttw' 

Feb.  8.' 


Vr  N  a  former  day  in  this  Term,  Piatt  obtained  writs  of  Where  prUoo' 

habeas  corpus,  directed  to  the  Commander  of  his  Migesty's  cutody  after 

ship  Severn,  stationed  in  the  Dotsms,  to  bring  up  the  bodies  ^^^^iJ^^ 

of  twenty-two  persons,   who  had   been  confined,  as  was.  between  a  re- 

.  venae  cotter 

alleged,  on  board  that  vessel,  from  the  ISth  until  the  27th. and  a  vetsel 

January 9  (the  day  on  which  the  writs  issued)  without  any  ||^°^^|^  ^f 

warrant  for  that  purpose,  in  order  that  they  might  be  dis-  ^^^**  ™« P'*- 


toners  were 


charged:  At  the  same  time  a  writ  of  certiorari  issued,  on  the  crew^  were 
the  motion  of  the  Solicitor-General ^  to  the  Coroner  of  the  board  a  king's 
town  and  port  of  Dover,  to  return  into  this  Court  two  in-  jjjjjjd  for^foni^ 
quisitions  taken  before  him,  one  touching  the  death  of  teen  day*  with- 
IL  .  •    -kr  .        »  ^^^  anywar- 

Wtlliam  CuUum,  a  deputed  mariner  of  his  Majesty  s  revenue ,  rant,  and  were 

cutter  the  Badger,  and  the  other,  touching  the  death  of  three  brought  np  by 
persons,    unknown,    together  with   the   depositions  taken  J^bTdischarg- 

under  such  inquisitions  respectively.      The  bodies  of  the  ed,  and  it  ap- 

.  t_         L-.  P**fing  from 

twenty-two  persons    abovementioned,    were    now  brought  the  return  that 

into  Court,  and  the  returns  to  the  writs  of  habeas  corpus,  ^^^ tosns- 

pect  them  of 
a  felony,  the  Court  refused  a  discbarge,  and  directed  them  to  be  committed  to  the 
custody  of  the  Marshal  of  the  Marsbalsea,  in  order  that  they  might  be  talien  before  a 
cempetent  tribunal  to  be  dealt  with  according  to  law. 


419  CA5ES  tiff  l*H«:  itism^s  AttCfi, 

18Sa  md  certiorari  read.  It  t^miied  from  the  return  to  Ae 
^'^^^^^^  writs  of  habeas  corpus,  that  on  the  Idth  of  Januaty  the 
Kiiinii?  persons  abo^meBtioned  weie  delivered  on  boevd  die  Seeens 
in  custody,  ^charged  with  being  concerned  in  an  engagement 
al  sea,  on  die  aaiM  day,  between  his  Mqesty's  revenne 
quCter  Badger ,  add  a  certain  smnggling  vessel,  whidi  had 
been  captured,  and  of  windi  the  pdnosMfs  were  part  of  thef 
crew,  in  which  engagement  William  Cullum,  a.depnteil 
mariner  of  the  Badger,  was  killed,  and  that  the  prisoners 
had  beeil  detained  until  th^  coidd  he  conveniently  brought 
to  London  to  be  dealt  with  according  to  law.  From  the 
return  to  the  writ  of  certiorari  it  appeared  that  an  inquisiticm 
was  taken  before  the  coroner  for  the  town  and  port  of 
Dover  on  the  l6th  of  January,  on  the  body  of  the  said 
William  CuUum,  who  had  been  killed  by  a. gun-shot  wound, 
in  an  engagement  between  tiie  Badger  and  a  smu^ling 
cutter,  after  the  crew  of  the  cutter  had  cried  ''quarter,"  an4 
that  the  inquest  had  returned  a  verdict  of "  wilful  murder*', 
against  some  person  or  persons  to  the  jurors  unknown ;  that 
on  the  same  l6th  o{  January,  another  inquest  was  held  on 
the  bodies  of  three  men  then  lying  dead  in  the  town  and  port 
.  of  Dover,  and  that  the  jury  had  returned  thereon  a  verdict 
of — Justifiable  Homicide.  The  depositions  taken  under 
this  latter  inquisition  entered  into  a  more  detailed  account 
of  the  affair' between  the  Badger  and  the  smuggling  cutter, 
above  mentioned*  In  substance  they  stated,  that  early  in, 
the  morning  of  the  13th  of  January,,  the  Badger  was 
cruizing  in  the  British  Channel,  about  three  leagues  from 
the  French  coast,  when  a  strange  vessel  came  in  sight;  that 
a  signal  was  given  to  the  latter  to  lay  to,  of  which  no  notice 
WM  taken ;  whereupon  the  Badger  discharged  an  unshotted 
gnu  with  as  little  effect ;  that  chase  was  then  given  for  some 
time,  when  the  Badger  discharged  a  loaded  gun ;  that  then 
a  general  engagement  ensued,  with  small  arms  and  great 
guns  on  both  sides,  which,  having  continued  a  consideraJUe, 
tiihe,  the  crew  of  the  strange  vessel  cried  for  **  quarter,"  vd 
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made  signals  to  surrender.    After  tl^e  cry  of  ''  ^vartei,'*  and.       193S^ 
vbikt  the  Badger  was  grap^iug  to  take  poA9QSMon  of  tbe      ^^^v*^ 
atraqge  Teaae^,  a  fresK  firing  c(HVinepced  on  tbe  part  oC  tb«      Krans. 
crew  of  tbe  latter^  by  which  tFUliam  Ctiibim,  one  of  tbe 
crew  of  the  Badger,  waa  kiUed.    The  strange  messel  was 
then  boarded,  and  it  was  found  that  two  of  her  crew.^  con- 
aisting  of  twenty-five  men,  were  lying  dead  on  the  deck,  and 
ai  tliird,  M^ho  afterwards  died,  severely  woi|nded;  wheveupon 
tbe  vessel  was  captured,  and  die  surviving  oiew,  consisting 
of  tiyenty-two  persons,  taken  into  custody,  and  aftepwaidii 
<|elivered  on  board  the  Severn  on  a  chai^>.of  wilful  nMirder. 
Upon  searching  the  strange  vessel  she  was  found  to,  be  laden 
lyith  half  ankers  pf  foreign  spirits^  tea,  tobacco,  and  other- 
coutmband  goods,  and  had  on  board  a  laige  supply  of  war- 
like weapons  and  ammunition.    No  colours  bad  been  hoisted' 
by.  the  alleged  smuggler,  hut  on  board  were  found  two. 
Dutch  flag9»    The  language  spoken  by  the  crew  was  entiody 
JStigUehf  and,  at  the  time  die  vessel  was  first  seen,  she  was 
sailmg  in.a  direction  towards  the  coast  of  Ireland.    Under 
these  circumstances, 

Bnwgkam  and  PlaU  submitted  that  the  paisoners  must 
be  discharged,  smd  made  three  points,  first,  that  die  ori* 
ginaL  detention  was  illegal,  and  not  warranted  by  the  m*" 
Gumstances  disclosed  on  the  returns  to  the  writs^  second, 
supposing  tbe  of^^imd  detention  not  to  be  illegal,  it  bad 
become  so  by  the  unreasonable  confinement  fi-om  the  l^tb^ 
to  the  S7th  January,  wiibont  aiqr  warrant  or  other  Isgal 
process ;   and,  third,  that  in  the  absence  of  asy^  spaoific  » 

cbaige,  the  Court  had  no  authonty  to  deal  &rther  with  the 
pnsoiiers,  by  changing  their  custody,  and  they  must  there- 
fofe  be  liberated*  First,  as  to  tbe  return  to  the  habeas  cor^ 
pus,  it  is  obvioosly  defective,  and  diocloaes  nothing  whichi 
can  at  all  warrMl  the.detentioo  of  the  prisoners.  It  is  tm^ 
the  return  states  the  fact,  that  these  men  were  delivered 
ii|lo  the  custody  of  the  captain  of  the  Severn,  by  the  com- 


^^^*        Mianderof  the  Badger,  us  penons  who  had  been  on  bo^rd 
^^  a  vessel,  captured  by  the  Badger,  but  nothing  is  shewn  to' 

&»A>M*       connect  these  men  with  the  engagement  stated  to  have  taken' 
place,  and  all  that  appears  against  them*  is  the  statement  of' 
information  received  from  other  persons.    It  is  clear,  there- 
fore, that  tlie  return  to  the'  habeas  corpus  contains  nothing 
\  tojustify  the  farther  detention  of  the  prisoners.    Then  15- 

there  any' tfaiilg  upon*  the  depositions  which"  at  all  affects' 
the  prisoners^'  supposing  diem  to  have  been  engi^ ed  in'  the' 
traaaaction  in  question?    Certainly  not    'From  the  deposi- 
tions returned,'  it  appears  that  the  king's  vessel  was  the  first 
aggressor,  and  the  fatal  consequences  which  ensued  appear' 
to  have  been  justifiable  upon  the  ground  of  self  defence. 
Supposing  this  not  to.  be  so,  still  there  is  nothing  to  point- 
out  any  of  the  individuals  before  the  Court  as  participators 
in  die  affray.    None  of  them  are  .identified;  and  therefore' 
from  the  very  beginning  their  detention  was-  illegal.     But, 
second,  supposing  there  might  have  been  some  colour  for 
the  detention  originally,   the  confinement  from  the  I3th* 
to  the  27th  January,  without  any  warrant  or  any  steps- 
taken  to  put  their  imputed  conduct  into  a  course  of  legal  in- 
vestigation,  was  illegal,  and  the  Court  is  now  bound*  to 
discharge  them.    Nothing  disclosed  on  the  return  appears' 
tojustify  this  delay,  before  any  legal  and  proper  steps  were' 
taken.     It  is  clear' that  the  coroner  might  have  issued  his' 
warrant  for  the  detection  of  the  prisoners,  as  s6on  as  the- 
inquest  had  returned  the  verdict  on  the  body  of  fVilHam 
CulUm,  if  there  had  been  any  ground  for  imputing  crimi-* 
nality  to  the  prboners.     No  such  step  having  been  taken, 
their  detention  for  so  k)ng  a  period  is  clearly  unlawful,  and  * 
the  Court  has  no  alternative  but  to  order  their  liberation. 
If  the.  delay  of  a  fortnight  before  any  steps  are  takep  to^ 
institute  a  legal  investigation  into  the  conduct  of  the  pri- 
soners could  be  justified,  their  detention  for  two  or  three 
years,  or  any  length  of  time,  might  equally  be  justified  upon' 
the  s«ne  principle.     Supposing  then  their  detention  in  the 


Hlt^ARY  TERM,   FOURTH  GEO.   IV. 

first  instance  was  excusable,  the  unreasonable  length  of  time' 
which  afterwards  elapsed  before  any  proceedings  were  taken^^ 
renders  their  confinement  altogether  illegal,  and  they  are  en-       &r^ns«, 
titled  to  be  discharged  from  custody.    Then,  thirdly,  ad- 
mitting these  objections  to  the  original  and  continuing  con- 
finement to  be  not  tenable,  still,  as  there  is  here  no  specific 
chaise  on  oath  against  the  prisoners  (whatever  suspicions 
may  be  entertained  of  their  conduct),  the  Court  has  no  au«^ 
thority  to  remand  them  either  to  the  satne  or  to  a  hew  cus- 
tody.    If  in  this  case  there  had  been  a  commitment  on  a 
specific  charge  of  felony,  though  the  commitment  was  in- 
formal and  irregular,  still  the  Court,  in  the  exercise  of  its 
discretion,  would  recommit  the  party,  if  upon  the  return 
there  appeared  to  be  a  substantive  charge  to  warrant  their 
farther  detention ;  but  here  no  such  facts  are  disclosed  as 
will  reasonably  lead  the  Court  to  conclude  that  the  prisoners 
are  implicated  in  the  transaction  in  question.    This  is  not 
like  the  case  of  Rex  v.  Marks  (a),  which  was  a  commitment 
under  the  unlawful  oaths  act,  37  Geo.  3,  c.  123,' w6ere  the 
Court,  finding  a  specific  charge  against  the  prisoners  con* 
tained  in  the  depositions,  remanded  them,  though  the  war- 
rant of  commitment  was  clearly  defective^    Here  there  i^ 
no  comm^tnient — no  specific  charge— no  depositions  point- 
ing out  the  prisoners  as  implicated  in  any  offence — and  no- 
thing whereon  to  found  any  farther  proceedings  against  them 
in  this  Court,  and  therefore  they  are  entitled  to  be  discharged. 
The  case  of  The  King  v.  Doctor  Sbebbeare{b\  is  an  autho- 
rity to  shew  that  a  person  brought  up  in  custody,  under  a 
habeas  corpus,  shall  not  be  recommitted  to  the  same  cus- 
tody ;  but  that  case  is  distinguishable  from  this ;  for  here 
there  is  no  ground  for  committing  these  prisoners  to  a  new 
custody,  and  there  is  no  instance  to  be  found  in  which  this 
Court  has  ever  acted  as  Justices  of  the  Peace,  by  cont- 
mitting  a  person  to  a  new  custody,  who  has  been  brought 
up  from  an  intermediate  custody  prior  to  any  specific  charge 

'  (a)  3  EMt,  157.     ■  (6)  1  Burr.  460. 
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1623.        before  a  magistrale  upon  oath.*  On  these  groonds  the  prv- 
aoners  are  entitled  to  be  dischayi^ed. 

Copley,  S.  G^  contri»  ivas  stopt  bj  the  Court. 

Abbott,  C*  J.— «I  am  of  opinion  that  we  ought  not  to 
discharge  these  persons  on  anjf  of  the. grounds  which  have 
been  suggested  in  argument.  The  only  difficuUgi  which  the 
Court  feeb,  is,  as  to  the  custody  in  wfaith  the.  prisoners 
shall  now  be  placed.  My  opiuion  upon  the  case  is  founded 
eudiely  upon  the  matters  Mate4  upon  .the  returns  to  tb« 
habeas  corpus  and  the  qertiorari/.Indeed,  n^y  opinion  woul^ 
be  the  same  if  founded  upon  the  return  to  .the  habeas  corn 
pus  only>  because  that  document  states  the  fact  that  theses 
men  were  placed  in  the  custody  of  the  commander  of  tho 
Severn  upon  a  specific  (^haige,.  namely,  that  of  being  con- 
cerned in  an  engagement,  between  the  DadSger  and  a  sniiig« 
gling  vessel^  of  which  these  persouft  were  part  of  the  crew^ 
in  which  a  person  named  fViliium  Cullum,  a  deputed  ma* 
riner  of  the  Badger,  was  killed^  and  .that  they  were  de« 
tained  Until  they  could  be  conveniently  brouglit  to  London, 
to  be  deflt  with  accordiog  to  law.  X  will  only  advert  to 
the  proceedings  before.tlie  coroner,  for  the  purpose  of  say- 
ing, that  they  afford  strong  confirmation  of  t|ie  £M:t  stated 
in  the  return  to  the  habeas  corpu8>  namely^  that  the  inquest 
have  found  that  t)ie  person  named  fViliiam  Cullum,  in  the 
return,  had  been  murdered,  by  some  person  or  persons  un- 
known. In  justice  to  the  prisoners,  I  forbear  saying  any 
thing  more  respecting  these  depositions^  lest  they  should 
be  in  any  degree  prejudiced  in  any  proceedings  which  may 
herearter  be  instituted.  We  have  the  fact  stated  in  the 
return,  that  tliese  men  were  delivered  on  board  the  Seter^ 
on  a  specific  charge,  and  were  merely  detained  until  a  fit 
opportunity  could  be  found  for  safely  conveying  them  to 
*  London,  to  be  dealt  with  according  to  law.  That  is  saSr 
cient  to  justify  us  in  ordering  their  further  detention.  It  is 
said  that  this  is  a  novel  proceeding.     I  certainly  do  not  re- 
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colle'et  any  instance  like  the  present,  ^hefe  persons  were  1823. 
brought  up  from  an  intermediate  custody,  with  a  view  to  ^"^v-^/ 
another  inquiry.  If  upon  this  return,  connected  with  the  Krams. 
other  documents  in  the  case,  we  saw  plainly  that  these  per- 
sons were  unlawfully  detained  in  custody,  it  would  be  our 
duty  to  discharge  them  ;  but  if  we  do  not  see  any  illegality 
in  their  detention,  it  is  equally  our  duty  to  put  the  matter 
into  some  course  of  legal  inquiiy.  That  it  is  lawful  for 
any  person,  whether  a  public  officer  or  not,  to  take  into 
custody  any  person  charged  with  die  commission  of  an 
offence,  and  keep  him  until  he  can  be  taken  before  a  proper 
tribunal,  is  a  proposition  not  to  be  dehied.  Suppose,  for 
instance,  an  application  made  at  the  sitting  of  the  Court, 
for  a  habeas  corpus  to  be  directed  to  a  person,  not  a  pub* 
lie  officer,  to  bring  up  the  body  of  a  man  alleged  to  be 
detained  in  his  custody,  without  any  lawful  cause,  and  the 
writ  being '  served  immediately,  the  party  before  the  rising 
of  the  Court  brought  up  his  prisoner,  and  made  a  return  to 
thci  writ,  stating  that  the  person  whose  body  he  brought 
into  Cpurt  was  delivered  into  his  custody  upon  a  charge  of 
a  capital  felony,  in  order  that  he  might  be  taken  before  a 
magistrate,  to  be  dealt  with  according  to  law,  should  we 
order  the  prisoner  to  be  liberated  upon  such  a  return? 
Clearly  not.  But  it  is  alleged  here,  that  these  persons  have 
been  detained  an  unreasonable  length  of  time,  so  long  in- 
deed as  to  make  the  detention  altogether  illegal,  and  an 
extreme  case  is  put'  of  a  detention  for  two  or  three  years, 
which,  it  is  said,  might  be  Justified  upon  the  same  principle. 
I  do  not  mean  to  say  that  the  detention  may  not  be  so  long 
as  to  shew  that  the  ground  of  detention  is  not  a  just  ground, 
and  is  altogether  unfounded ;  and  in  such  a  case  the  Court 
would  deal  with  it  as  justice  required.  But  can  we  say  that 
a  detention  of'  thirteen  or  fourteen  days  is,  under  the  cir- 
cumstances of  this  case,  an  unreasonable  detention  ?  M^ 
opinion,  however,  does  not  turn  upon  the  length  of  the 
detention.    Here  are  persons  taken  into  custody  under  cir- 
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1823.        cumstances  which  justify  a  suspicion  that  they  are  guilty  (if 
^■^^^^^       a  capital  offence ;  they  are  placed  for  security  on  board  one 
Kajuit?       of  ^^  Majesty's  ships,  stationed  not  far  from  the  shore; 
they  are  numerous ;  they  are  taken  as  smugglers ;  and  it  is 
not  every  moment  of  the  day  that  it  would  be  safe  to  land 
so  large  a  body  of  men,  and  take  them  before  a  magistrate. 
Assuming  that  the  magistrates  in  the  local  jurisdiction  bad 
authority  to  investigate  the  case,  still  it  might  be  tfaotigkt 
prudent  that  the  prisoners  should  be  taken  to  London,  for 
the  purpose  of  conveying  them  before  some  competent  tri- 
bunal, where  their  conduct  might  be  investigated,  and  the 
fact  ascertained  whether  there  was  any  reasonable   ground 
for  the  further  detention  of  all  or  any  of  them.     Under  such 
circumstances  1  cannot  say  that  the  length  of  time  during 
which  they  have  been  detained  is  unreasonable,  the  cause 
of  their  original  detention  being  a  lawful  cause.     Not  bemg, 
under  the  circumstances,  an  unreasonable  length  of  time,  I 
think  we  ought  not  to  discharge  these  persons.     We  are  of 
opinion  that  the  proper  course  for  the  Court  to  take  (what- 
ever may  be  its  power  of  interfering  in  the  first  instance, 
in  the  way  in  which  magistrates  and  justices  of  the  peace 
generally  act),  is  to  direct  that  the  prisoners  shall  be  taken 
before  some  competent  tribunal,  in  order  that  the  matter 
may  be  further  investigated,  and  the  fact  ascertained  upon 
the  merits  of  the  case,  whether  there  is   any  ground  for 
.   their  farther  detention.   If,  after  this,  any  unreasonable  delay 
shall  take  place,  it  may  be  competent  to  the  parties  to  make 
a  further  application,  and  then  the  Court  will  adopt  such 
steps  as  may  appear  necessary  for  eipediting  the  proceed- 
ings, so  that  no  injustice  shall  be  done.    It  seems  to  us 
that  this  is  the  fit  and  proper  course  for  the  Court  to  adopt 
towards  the  advancement  of  public  justice.    The  rule  there- 
fore which  the  Court  pronounces  is,  that  the  prisoners  be 
committed  to  the  custody  of  the  Marshal  of  the  Marshalsea, 
in  order  that  they  may  be  taken  at  the  first  convenient  op- 
portunity befor^^ome  competent  authority,  to  be  examined 
touching  the  makers  contained  in  the  return  to  the  habeas 
corpus,  and  dealt  w-ith  according  to  law. 
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Bayley,  Holkoyd,  and  Best,  Justices,  concurrecl. 

The  prisoners  were  then  committed  to  the  custody  of  the      krani. 
Marshal  of  the  Marshalsea^  in  pursuance  of  the  rule  pro- 
nounced by  the  Court. 


Beale  v.  Bird.  '      ^S!^* 


A.  RULG  had  been  obtained  on  a  former  day  in  this  case,  The  Conrt  ih^ 
calling  on  die  plainti£f  to  shew  cause  why  he  should  not  de-  plaintiff  to  de- 
liver to  the  defendant  a  copy  of  a  certain  agreement  in  the  fJodantacopy 
possession  of   die  plaindff,  upon  which  the   acdon  was  ^^^ in*order 

brought,  for  the  purpose  of  enabling  the  defendant  to  plead  to  enable  the 
•        f.  nr.  .  ^  ^  f    latter  to  plead 

m  abatement     1  ne  action  was  brought  on  an  attorney  s  in  abatement 

bill,  to  recover  extra  costs  incurred  by  the  plaintiff  for  pro-  JJent^g*? [^ 

fessional  business,  done,  as  was  alleged,  on  the  joint  account  ^  jointly  by 

.  r    ,       ,  i-      1  J       ,  .  himself  and 

and  retamer  of  the  defendant  and  other  persons,  in  pursu-  others. 

ance  of  an  undertaking  to  which  they  were  all  subscribers. 

Campbell  shewed  cause,  and  contended  that  diis  applica- 
tion was  unprecedented,  and  could  not  be  supported  upon 
any  principle  of  justice.  The  object  of  th^  modon,  if  ob- 
tained, would  impose  the  greatest  hardship  on  the  plaintiff, 
and  tend  to  defeat  his  just  claim  for  costs  in  a  proceeding 
of  which  the  defendant  had  the  bene6t.  The  Court  would 
not  allow  a  defendant  to  crave  oyer  of  a  deed  for  the  pur- 
pose of  pleading  in  abatement,  and  d  fordori  they  would 
not  permit  him  to  have  a  copy  of  an  agreement  for  a  similar 
purpose. 

Curwood,  in  support  of  the  rule,  urged  that  this  was  a 
reasonable  application.    The  object  of  the  action  was  to    - 
compel  the  defendant  alone,  to  pay  the  costs  incurred,  not 
for  his  benefit  only,  but  for  the  benefit  of  himself  joindy 
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with  others,  who  bad  signed  the  agreement  in  question.  The 
defendant  might  thereby  be  made  liable  for  500/.  when, 
perhaps  his  liability  ought  not  to  exceed  50i.  Under  such 
circumstances  die  justice  of  the  case  required  that  the  de- 
fendant  should  be  placed  in  a  condition  to  dispute  his  liabilitj 
for  the  whole  of  the  plaintiffs  demand. 


Per  Curiam, — ^This  experiment  is  quite  new,  and  we 
ought  not  to  encourage  an  application  which  would  enable 
the  defendant  to  interpose  vexatious  delay,  and  perhaps  de- 
feat the  pUintiflTs  claim.  Great  injustice  might  be  worked 
by  this  proceeding  if  we  were  to  allow  it,  because,  unless 
the  plaintiff  could  prove  the  signature  of  every  one  of  the 
subscribers  to  the  agreement,  his  action  might  be  defeated. 
If  the  defendant  is  made  liable  in  the  first  instance  for  the 
whole  of  the  plaintiff's  demand,  he  may  su<b  his  co-subscribers 
for  contribution. 

Rule  discharged,  with  costs. 


Monday^ 
Ftb,  lu. 


The  affidavit 
to  postpone  a 
trial,  ODthe 
ground  of  the 
absence  of  a 
witness,  need 
not  sate  the 
name  of  the 
ifitnessy  sag- 
getted  to  be 
material  and 
necessary. 


Smith  r.  Dobson. 


In 


this  case,  the  question  was,  whether  the  affidavit 
made  to  postpone  a  trial,  on  the  ground  of  the  absence  of  a 
material  and  necessary  witness,  should  state  the  name  of  the 
witness. 

Abraham  contended,  that  the  practice  of  the  Court  re- 
quired the  name  of  the  witness  ta  be  mentioned  in  the  a& 
davit,  but 


The  Court  said,  they  knew  of  no  such  rule,  and  therefor^ 

made  the 

Rule  absolute,  for  postponing  the  trial. 

Ckitty  was  for  the  defendant. 
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Ward  v.  Levi.  Mondgf, 

Feb.  10. 


JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Where  hired 

why  the  writ  of  fi*  fa.  and. execution* thereon,  should  not  be  insoWenty  of 

set  aside  with  costs  for  irregularity,  the  al|eged  irregularity  J^f'^n***^* 

beini',  that  execution  was  sued  out  upon  the  judgment,  not-  giv«ni  "nd  to 

-     .  .       whom  no  cx- 

withstandiug  the  allowance  of  a  writ  of  error,  under  which  ceptioo  was 

bail  in  error  bad  been  put  m  and  perfected,  ^^  I^H  i'^ 

error  and  the 

plaintiff  treat* 

Plait  now  shewed  for  ctause,  that  the  bail  m  error  were  Ing  the  writ  of 

men  of  straw,  and  absolutely  beggars.    The  affidavit  upon  bailasnalUtles 

which  he  shewed  cause,  stated  that  the  persons  who  bad  ?  j?^^"^^^ 

become  bail  in  ^rqr^  were  in  the  babit. of  hiring  themselves  took  ontexe- 

as  bail,  receiving  eath  time,  in  consideration  gf  their  trouble.  Held,  that  the 

the  sum  of  half  4  ciown  each;  that  they  had  been  partners  ^^l^^'^lij^ 

together  for  twelve  years  as  hired^baS;  that  one  of  them  ^^^^^'yj/*^ 

lodged  t>n  a  back  garret,  and  that  the  other  lodged  in  a  back  mie  for  setting 

room  in  the  second  floor  in  the.  house  in  which  he  resided*  ^^|,^  ^  *^ 

The  affidavit  further  stated  the  belief  of  the  deponeat,  that 

the  writ  of  error  was  merely  brought  for  delay.    On  these 

groimds  be  cototcfuded  that  ibe  plaintiff  was  at  liberty  to 

treat  the  altowance  of  t  writ  of  eri'or  and  the  bail  thereto^ 

as  nullities,,  and;  sue  out  exe^utioa  upon  the  judgment.    He 

cited  the  case  of  Crum  und  othen  v«  Kiichea  and  unoiher^ 

HU.  ISQO  {a),  where  At  Court,  under  pncisely  similar  cir- 

(a)  Crum  v.  KUckeu^  Hil.  1820.  This  was  a  similar  application  to  tlifr 
present,  and  nnder  iSbt  like  eirenautaneesr  B«y(cy,  J/  obsenred,  that  upon 
mesne  proeess  the  plaintiff  had  the  secarity  o£  the  sheriff  or  the  bail 
bond,  but  in  error  he  had  no  secnrtty  ^at  the  bail,  who  were  answerable, 
not  for  the  person  of  the  defendant,  but  the  actual  payment  of  the 
debt,  and  he  dcdaned  that  as  no  error  was  saggetted  on  the  record, 
snch  bail  being  pot  in  to  a  writ  of  error  was  a  gross  fraud  upon  tlie  Court 
and  its  suitors,  and  thoogh  the  mle  did  not  ask  for  costs,  yet  to  mark  the 
•ease  which  the  Coart  eatertafaied  of  ancfa  disgracefal  practice^,  t!he  rata, 
•honld  be  discbai^ged  with  csosts,  and  it  was  so  discharged  accordingly.' 

Scttrlett  and  PUUt  were  for  the  plaintiff,  and  F.  PoUocib  for  the 
defendants. 
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1823.  cumstances,  discharged  a  like  application  to  the.  presoity 
with  costs,  and  he  now  prayed  that  this  rule  might  also  be 
discharged  with  costs. 


Ward 


Gummf,  contri,  contended,  that  as  die  plaintiff's  attoni«j 
had  had  notice  of  the  bail  in  error,  without  excepting  to 
them,  they  must  be  considered  as  good  bail,  having  beeo 
allowed  to  justify  without  opposition.  Bail  in  error  having 
been  put  in  and  perfected,  the  plaintiff  was  not  at  liberty 
to  take  out  execution.  It  was  the  duty  of  the  plaintiff^s 
attorney  to  have  excepted  to  the  bail,  if  upon  inquiry,  be 
M'as  not  satisfied  with  their  solvency,  but  he  could  not  now 
complain  of  the  consequences  of  his  own  laches,  the  bail 
being  allowed  without  opposition.  Whatever  prospective 
rule  the  Court  might  think  proper  to  lay  down  in  cases  of 
this  nature,  with  a  view  to  prevent  similar  abuses,  still  as  no 
such  rule  had  been  hitherto  promulgated,  they  would  hardly 
deprive  the  defendant  of  the  benefit  of  his  writ  of  error, 
bail  having  been  put  in  without  exception.  Hie  case  cited 
on  the  other  side  not  being  in  any  book  of  Reports,  the 
Court  would  hardly  act  contrary  to  what  had  hitherto  been 
considered  the  established  practice. 

Abbott,  C.  J. — I  think  the  case  to  which  we  have  been 
referred,  was  correctly  decided,  and  is  an  authority  for  a 
similar  decision  in  this  instance,  and  consequently  this  rule 
must  be  discharged  with  costs.  Persons  who  become 
hired  bail  must  at  least  learn,  that  they  are  not  to  become 
bail  in  error.  This  writ  of  error  is  evidently  brought  for 
delay  from  the  very  description  of  bail  which  have  been  put 
in,  and  if  it  were  possible  to  prevent  practices  of  this  de- 
scription we  should  most  gladly  do  it.  Certainly  we  shall 
do  every  thing  we  can  to  discourage  them,  because  nothing 
tends  so  much  to  bring  reflection  upon  the  administration  of 
justice  as  conduct  of  this  description.  Persons  of  this  class 
are  often  put  in  as  bail  merely  to  gain  a  little  time,  but  sire 
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immediately  excepted  to,  and  no  great  hann  is  done,  but  we  1B2S. 

must  discourage    the  practice  of  their  becoming  bail  in  ^T^^"^*^ 

error.    We  shall  discharge  the  rule  with  costs.  'v. 

liSVI* 

HoLBOTD,  J.  (a)  concurred. 

Be8T»  J.  ako  concurred,  and  said,  that  the  persons  put 
in  as  bail  in  this  case  were  no  bail  at  all.  This  was  a  mere 
fraud  upon  the  Court  and  upon  the  plaintiff. 

Rule  discharged,  with  costs. 
(a)  Bayley,  J.  was  absent 


YaRWORTH   V.MiTCHEL.  MvnO^, 

Feb,  10. 


J.  HIS 'was  a  rule  calling  upon  the  plaintiff,  an  infant,  An  inftnt  wlw 
who  sued  by  his  father,  as  prochein  amy,  to  shew  cause  why  !Jl!^eui  wny 

the  proceedings  in  the  action  should  not  be  stayed,  until  he  "««*  not  rit© 

r  i«*  1     •  •         «^        1      Mcnnty  for 

gave  security  for  costs,    on   an  affidavit,  stating  that  the  costs,  even 

prochein  amy  was  insolvent,  and  in  no  condition  to  pay  pr^feinaiaT 

costs,  and  that  he  had  admitted  in  a  conversation  with  the  !•  •^^™  to  be 

deponent,  that  he  had  nothing  to  do  with  the  costs,  but  that 

a  friend  would  see  him  righted. 

Walford  shewed  cause,  and  said  that  the  question  in  this 
case  was  in  effect,  whether  under  any  circumstances  an  in- 
fant plaintiff  could  be  called  upon  to  give  security  for  costs* 
He  maintained  that  he  could  not,  and  cited  an  anonymous 
case  in  C.  P.  (a)  where  it  had  been  expressly  held,  that 
the  Court  would  not  oblige  an  infant  plaintiff  to  give 
security  for  costs. 
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'*  Chiity;  coDtrii  reKed  upM  Doejid;  ^^tty  ^.  ulbtoii  ia\ 
iwfce^e  Buthr,  3.  stid,' **ihete  9re  only  threft  ioitaocM  in 
which  the  Court  will  interlbie^n  iwhalf  of  4i  defebdaat  to 
oblige  the  plaintiff  to  give  security  for  costs:  the  first  is» 
when  aa  infant  sues,  the  Court svitt  ^Aili^  his*  pcDcbtin 
amy,  or  guardian  or  attorney,  to  givie  security  for  the 
costs;  second/ Mien  die  plaintiff  resides  *  dvoad,  lo  wUdi 
case  the  Court  will  stay  proceedings'  till  security'  ia  given 
for  costs ;  and  thirdi  wiiere  there  has  .been^ »  former  eject* 
ment;*' 

Per  Curiam. — We  shall  act  upon  the  last  decision  in  the 
Common  Pleas.  If  we  were  to  hold  that  the  prochein  amy, 
who  in  this  case  happens  to  be  the  father  of  the  infant,  must 
give  security  for  costs,  it  would  in  many  instances  absolutely 
prevent  an  infiint  from  suingi  however  just  his  cause  of 
action  might  be. 

Rule  discharged;  widiout  costs  (6). 
<a)  1  T.  R.  491.  (6)  Vide  t  Tidd.  61. 


this  case,  the  Master,  on  the  taiLatitni  of  costs,  allowed 


#5r?f.'  Anonymous. 

Where  the  I  it 

captain  of  a       ^^ 
merchant  ship,  theexpences  of  maintaining  the  captain  of  a  merchant  ship, 

this  country,  who  was  detained  in  England  for  a  connderable  time,  to 
bya  pUdm^  P^  evideiice  m  die  cause,  but  befocs.  the  cause  was  at 
able*to2lo*''  *'***®'  ■  '^^  witness  was  aJrt^  subfect  and  domiciled  in 
five  evidence  this  oomYti^,  but  was  at  all  times Jiable.to  be  galled  upon  to 
before  issue  go  to  sea  and  diidiarge  hi^  profdsatooal  duties*  On  shewing 
To'Sie^f^trial  ^tt^agaJ^ ^  nilo for  reviewing  the Master*s  taxation,  die 
S^t^th"^^^'  ^ucftioti  wa8,*wbetfaer.  he  was  justified  in  allowuig  the  ex« 

ter  was  at  U-  pences  of  a  witness  detained  under  such  cireomstances. 

berty  in  tsxing 

the  costs,  to  allow  the  ezpeace  of  maiatuniag  the  wkaess  dnriog  snch  detention. 


Amorthovi. 
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After  hearing  Marryat  in  support  of  the  rule  {Campbell,       182S. 
cootrd,  being  stopt^)  ' 

•Abbott,  C.J.  said,  we  are  all  of  opinion,  that  the 
Master  was  justified  in  the  allowance  of  the  expences  in 
question.  It  is  true  that  die  witness  is  not  a  foreigner ;  he 
IS  a  native  of  diis  country  and  domiciled  here;  but  he  is  a 
seafaring  man;  and  if  he  had  not  been  detained  in  England 
for  the  purpose  of  giving  evidence  hi  this  cause,  he  might 
have  pursued  without  control  that  line  of  life  in  which  he  is 
engaged.  Now,  unless  the  expenses  of  detaining  a  person  so 
circumstanced  can  be  allowed;  the  greatest  hardship  Would 
be  imposed  on  the  individual.  In  many  instances  persons 
in  his  situation  cannot  afford  to  maintam  themselves  out  of 
their  own  funds,  and  it  is  unlikely  (hat  they  would  stay 
unless  they  had  a  prospect  of  being  indemnified  for  their 
loss  of  time  and  expences.  Persons  of  this  description  can<^ 
not  be  detained  by  compulsion.  In  this  instance  the  witness 
was  at  liberty  to  leave  the  country  at  any  time  before  he 
was  subpoenaed.  He  cannot  be  subpoenaed  until  issue  is 
joined,  and  notice  of  trial  given.  If  before  the  subpoena  is 
served  upon  him,  he  may  leave  the  country,  the  parties 
must  incur  still  greater  expences  in  bringing  him  home  after- 
wards to  give  evidence,  a  consequence  which  would  be 
highly  injurious  to  the  plaintiff,  and  would  produce  a  con- 
siderable delay  of  justice,  which  is  always  to  be  avoided. 
Considering  the  situation  of  this  individual,  and  the  cir- 
cumstances under  which  he  was  detained,  I  cannot  say  that 
the  Master  has  exercised  in  unsound  discretion.  There  is 
no  complaint  a^  to  the  amount  of  the  taxation,  and  as  we 
see  no  objection  to^  the  principle  upon  which  the  expences 
were  allowed,  this  rule  mUst  be  discharged. 

Rule  discharged. 
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182S. 


svciddy,       The  King  v.  The  Justices  of  Gloucesteeshirb. 

Feb.  11. 


By  sutnte  X  HIS  was  a  motion  for  a  mandamus  to  the  Justices  at 
s.  5.  tbe  notice  Sessions  to  enter  continuances^  and  hear  an  appeal  in  a 
mtter^f  bai-  "™*^^®''  ^^  bastardy ;  and  now,  on  shewing  cause  against  the 
^v<ly  m«»t  xule,  the  question  was,  whether  the  notice  of  appeal  given 
cause  and  mat-  by  the  appellant,  was  in  conformity  with  the  stat.  49  Geo,  3. 
mere  T'no.  ^*  ^^*  ^'  ^f  which  requires  that  the  party  appealing  shall 
^  ^'^*ted^  ^^^  ^^°  ^^^^  ^^^  notice  of  his,  her,  or  their  intention  of 
father  of  a  bringing  such  appeal,  und  of  the  came  and  nuUter  thererf, 
of  his  intention  &c.  The  notice  given  by  the  appellant  in  this  case  was  of 
alinbMtTn  or-  **"  intention  '*  to  prosecute  an  appeal  against  an  order  of 
deroffillation,  filiation,  whereby  the  appellant  was  adjudged  to  be  the 
tliat  be  intend-  reputed  father  of  a  female  bastard  child,  bom  of  the  body 
cate^n^appeia  ^^  Elizabeth  Hay,  which  had  become  chargeable  to  the 
d^"f  fii'*°-  ^^  f^^^  ^f  South  Lea,  in  the  county  of  Oxford.**  The  notice 
whereby  he  '  was  a  mere  echo  of  the  form  of  the  order,  without  stating 
to^be^  the  ^fa- A°7^P^ci^c  grounds  of  appeal.  The  Sessions  considered 
^le  ^butud  ^^^  notice  insufficient,  and  therefore  dismissed  the  appeal. 
childy  bom  of 

H.,  and        '      Bligh,  in  shewing  cause  against  the  rule,  contended,  that 

the'p vUh  of   *^^  notice  which  had  been  given,  was   not  in  conformity 

&Ii.,  pnreainK  with  the  requisites  of  the  statute,  which  required  two  thii^s, 

the  order  with-  first,  that  the  party  appealing,  should  give  notice  of  hisin- 

the  pu^calu>^  tention  to  appeal ;  and,  second,  that  the  notice  should  con- 

SX^Hdd^'  ^°  *  statement  of  the  cause  and  matter  thereof,  which 

that  the  notice  meant  the  specific  grounds  of  objection  to  the  order  of 

insolent,      filiation.    The  notice  in  this  case  viras  no  more  than  a  notice 

of  intention  to  appeal,  and  was  totally  silent  as  to  the  cause 

and  matter  thereof,  and  consequently  was  insufficient.     He 

cited  Rex  v.  The  Justices  of  Stdop  (a). 

(a)  4  Barn.  &  Aid.  626. 
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G.  Cross,  contrd,  insisted^  that  the  notice  which  had  been        1823. 
given,  didj  in  substance,   convey  to  the  parties  interested 
the  grounds  of  appeal.    An  order  of  filiation  contained  a  v. 

variety  of  matters,  against  each  of  which  the  reputed  father  of ^^loucbs^ 
of  a  bastard,  had  a  right  of  appeal ;  namely^  the  sum  tbrshirb. 
awarded  for  apprehension,  the  ezpences  of  the  mother's 
lying  in,  the  weekly  maintenance  of  the  child,  and  the  ad- 
judication of  filiation.  The  notice  in  this  instance  contained 
a  sufficient  specification  of  the  ground  of  appeal^  inasmuch 
as  it  stated  expressly  that  die  party  appealed  i^inst  the 
adjudication  that  he  was  the  father  of  the  child.  This  must 
be  understood  to  mean  that  he  objected  wholly  to  that  part 
of  the  order  which  adjudged  him  to  be  the  father.  Under 
this  notice  the  respondents  must  necessarily  infer  that  the 
appellant  ouly  meant  to  dispute  the  fact  of  his  being  the 
father  of  the  child  named  in  the  order,  as  being  bom  of  the 
body  of  Elizabeth  Hay,  without  regard  to  any  of  the  other 
matters  contained  in  the  order.  There  being  several  other 
grounds  upon  which  he  might  have  appealed,  the  necessary 
inference  was,  that  he  intended  to  confine  his  appeal  to  that 
which  adjudged  him  to  be  the  fiither  of  the  child.  It  seem-^ 
ed,  therefore,  to  be  unnecessary  that  the  notice  should  con- 
tain any  further  statement  of  the  cause  and  matter  of 
the.  appeal. 

Abbott,  C.  J. — I  am  of  opinion  that  this  notice  was 
insufficient.  The  act  of  parliament  requires  that  the  notice 
of  intention  to  appeal,  shall  also  contain  a  specific  statement 
of  the  cause  and  matter  thereof,  and  then  proceeds  to  re- 
quire that  the  Justices  at  Sessions  shall  determine  the  cause 
and  matter  of  such  appeal.  That  clearly  means  the  merits 
and  not  merely  the  form  of  the  order.  Here  the  notice 
simply  contains  a  description  of  the  order,  whereby  the 
appellant  is  adjudged  to  be  the  father  of  the  child,  without 
stating  any  ground  of  objection  to  such  adjudication.    It 


dbes.not  go  on  to  allege  toy  cfbjectioli  t0  die  adjudication  in 

point  of  foum  or  sulistanee,  .and  theie  is  therefore  nolhii^ 

^  ^'^       ipedfic  so  as  to  direct  the  attention  of  the  respondents  to 

^rOv^viEt^  the  grounds  of  ^peal«    Th^  lespondenU  are  left  entirely 

TsmRiRs.    to  guess  at  the  olgectionSy  and  milst  go  to  the  Sessions  nn- 

prepared  as  to  those  points^  which  it  teay  be  necessary  for 

them  to  provd  io!evidence«    This  notice  Js  merely  a  descrip* 

lion  of  the  order^  Ivbereby.the  appellant  is  adfudged  to  be 

the  father  ti  the.  ebild«  and  does  not  contain  any  statement 

of  the  cause  and  matter  of  appealj  and  consequently  it  is 

not  in  compliance  with  the  statute. 

HoLROYD,  J.(a) — The  object  of  the  statute  is  to  re- 
quire a;,fltatement  in  the  notice  of  the  particnhu'  grounds  of 
objection  to  die  prefer  of  filiation  upon  the  merits.  A  no- 
tice as  to  the  order. itself  is^  not  sufficient,  unless  it  also 
contains  a  statement  of  the  grounds  of  appeal  .touching  the 
matter  thereof,  in  of der  that  the  respondents  may  cfnne  to 
the  Session^  prejMied  to  m^etthe  caaseaod  matter  of  the 
appeal^  and  not  inerely  the  form  of  the  order, 

SasT,  J.-**-This  notice  does  not  specify  tbe  cause  and 
matter  of  die  appeal^  but  merely  describes  the  order  itself, 
which  is  clearly  insufficient. 

Rule  discharged. 

(a)  BmgUy^  J.,  was  absent. 
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JBx  odr^e  Pilgrim.  iVMtftfyf 


c. 


rjiSELEE  moved  to  admit  this  gentleman  as  an  attorney  The  statute 

of  the  Court  under  the  following  circumstances  : — In  1817  «. «.  raqnires' 

Mr.  Pilgrim  was  articled  to  an  attorney  in  the  city  of  Bath.  Jjjjg^f  ^n  tt^ 

Within  a  month  afterwards  the  original  articles  being  duly  torney'«  clerk- 

executed,  were  sent  up  to  his  master  s  agent  m  London  for  cnrolted,  toge- 

the   purpose   of  being  enrolled,    pQr9oant  to  the  statute  ^ffida^toftlie 

34  Geo.  3.  c.  14.  s.  2(a).     Having' served  his  clerkship,  and  ^"*?  ®^th**" 

being  about  to  apply  for  admission,  he  searched  the  Ma»*  same,  before 

ter^s  office  for  the  purpose  of  making  the  usual  affidavits  be  admitted  to 

of  service  of  notices,  &c.,  and  could  find  no  trace  of  the  J[toroeyr*and 

articles  having  been  enrolled,  nor  obtain  any  information  in  eaactB,  that 

'  .  unlets  the  lo* 

the  office  to  account  for  the  omission,  or  the  loss  of  the  denture^  are 

articles.     In  the  books  of  his  master's  agent  an  entry  was  S"n,©nth«  '** 

found  in  the  hand-writing  of  one  of  the  clerks  (cotempora-  next  after  exe- 

tieoiis  with'  the  time  when  the  enrolment  was  supposed  to  ther  with  the 

have  been  made),  of  the  payment  of  a  fee  of  five  shillings,  service  shall  be 

at  the  Master*8  office,  for  attending  and  enrolling  the  articles.  cSmrncncc 

That  clerk  was  now  at   the  Cape  of  Good  Hope,  but  there  from  the  time 

.     .  »  '    •    .  .  '  of  enroiroeat 

was  an  affidavit  verifying  his  hand-writing.     In  addition  to  only.  Where  a 

.  •  •  •  >  clerk  had  been 

(a)  Which  exacts,  «  That  no  persoq,  who  by  any  such  eoivinict  ap  articled  to  an 

aforesaid,  made  after,  Stc,  is  or  shall  be  boivid  to  serve  as  a  clerk  as  "^"^y  •** 

afbresaU}>  shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  the  ^^  ^the°iZ^ 

Mid  Courts,  nalest  Ihf  indenture  or  «tlier  writing,  caotaiaiog  siich  oonr  dcntnres  had 

tract,  doty  stamped  according  to  the  directions  of  this  act,  shajl  be  en-  been  sent  np 

rolled'orregistered  with  the  proper  officer,  to  be  appointed  for  that  to  London  to 

purpose  in  Ih^  Cqwt  wHenin  such  person  shall  propesa  to  be  afterwavds  ^^^  M^^^ter^'s  ^^ 

admitted  a  solicitor  or  attorney  by  virtue  .of  his  service  tender  aach  coiv-  office  pursuant 

tract,  togotlicr  with  an  affidavit  of  the  time  of  the  execulioix  of  snch  |o  the  staiutCr 

oontraet  by  soch  clerk  ^  and  in  case  snch  indentnre  or  •  other  wti ting  and  after  the 

shall  not  be  enrolled  or  regtstered  in  such  Court  witliin  six  nfont^s  n^xt  clerkship  had 

after  Uie  execntion  thereof,'  together  with  such  affidavit  of  the  time  of  *'*®"   *^'^Vtli 

tlie  execntion  of  snch  contract,  then  In  snch  case  the  service  of  snch  "jJjJJJJw'cs      ^ 

clerk,  under  snch  indenture  or  writing,  shall  be  deemed  to  commence  eould  be  dis- 

^roni  the  time  of  sUch  enrolment  or  regUtry  only,  and  not  from  the  covered  in  the 

««ecotiofr  of  snch  indenture  or  writing ;  any  usage  or  custom  to  the  Master's  office, 

contrary  notwithstanding."  *®  d^**°*^'d"i't 

him,  although  it  appeared  from  the  books  of  tlie  town  agent,  that  a  clerk  of  Uie  latter 
had  paid  the  fees  payable  in  the  Master*s  office  op^n  enrolment,  cotemporancoiisly  witb 
the  tine  wlien.tlieciurolntntwaa  supposed  !•  have  taken  placcr 
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this  the  counterpart  of  the  articles  was  now  produced,  to- 
gether with  an  affidavit  of  die  attesting  witness  Yerifyiog  its 
PiiiuM*  due  execution.  There  was  also  ap  affidavit  of  the  doe  pay- 
ment of  the  stamp  duty  required  to  be  paid.  Under  theae 
circumstances  he  now  prayed  to  be  admitted,  and  the  case 
of  Ex  parte  Clarke  (a)  was  cited. 

Per  Curiam  {b), — Much  as  we  lament  the  hardship  of 
the  case^  we  find  it  impossible  to  get  over  the  words  of  the 
act  of  parliament.    They  are  peremptory,   and  cannot  be 
relaxed.    The  2nd.  sec.  enacts,  that ''  no  person  shall  be  ad- 
mitted unless  the  indenture  shall  be  enrolled  with  the  pro- 
per officer  of  the  Court,  together  with  an  affidavit  of  the 
time  of  the  execution  of  the  same ;  and  in  case  such  in- 
denture shall  not  be  enrolled  within  six  months  next  after 
the  execution  thereof,  together  with  such  affidavit  at  the 
time  of  execution,  then  in  such  case  the  service  under  the 
indenture  shall  be  deemed  to  commence  from  the  time  of 
such  enrolment  only,  and  not  from  the  execution  of  the  in- 
denture ;  any  usage  or  custom  to  the  contrary  notwithstand- 
ing/^   Now  there  is  nothing  in  the  circumstances  of  this 
case  which  will  allow  us  to  dispense  with  the  necessary  proof 
that  the  articles  have  been  duly  enrolled.    There  is  even  no 
foundation  to  lead  us  to  a  reasonable  belief  that  they  had 
ever  been  enrolled.    Had  there  been  an  affidavit  produced 
from  the  Master's  office,  shewing  that  any  fee  had  been  paid 
at  the  time  of  enrolment,   although  the  indentures  might 
have  been  lost,  then  we  might  consider  whether  we  should 
not  direct  the  counterpart  to  be  enrolled  nunc  pro  tunc. 
But  ther^  is  nothing  to  satisfy  us  that  the  indentures  had 
ever  been  in  the  Master's  office.    There  is  reasonable  evi- 
dence certainly  that  the  articles  were  duly  executed,  and 
that  this  gentleman  had  served  his  clerkship,  but  we  cannot 
surmount  the  obstacle  which   the  words  of  the  act  inter* 
poses  with  respect  to  enrolment. 

Admission  refused, 
(a)  S  Barn.  &  Aid.  61.Q.  (fr)  AbboU^  C.  J.,  vrai  absenU    - 
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The  King  v.  Rooibr  and  Another.  jf>6?u* 

Indictment  against  Ae  defendants  for  a  nuisance,  Keeping  and 
,  .  ^  ^  mi       /.  matntainmg  a 

jn  keeping  a  common  gaming  house.      The  first  count  common  gam- 
charged,  that  Charles  Edward  Rogier  and  William  South-  f"f  i,JJre  and 
WeU  Humphrey,  on,  &c.  unlawfully  did  keep  and  maintain  S^°  p^nriSg 
ft  certain  common  gaming  honse,  and  in  the  said  common  idle  and  erll 
•  i.      T  .        -        ^. .  J  disposed  per- 

gammg  bouse,  for  lucre  and  gam,  did  cause  and  procure  sons  to  conie 

divers  idle  and  evil-disposed  persons  to  frequent  and  come  ^gShw.^at^ 

to  play  together,  at  a  certain  unlawful  game  at  cards,  called  "  *f®;8®  ^ 

"  Rouge  et  Noir  ;**  and  in  the  said  common  gaming  house,  permitting 

on,  8cc.  unlawfully  and  wilfully  did  permit  and  suffer  the  to playai^neii 

said  idle  and  evil-disposed  persons  to  be  and  remain  playing,  JJjJ®  ©7™^* 

and  gaming  at  the  said  unlawful  game  called  **  Rouge  et  ney,  U  an  of* 
M  •   M  r      J.         1  ..  1^  J      '^"ce  indict. 

JSoir,    for  divers  large  sums  of  money,  to  the  great  da-  able  at 

mage  and  common  nuisance,  &c.     Second  count  was  the  "*®"    ^' 

same  as  the  first,  only  charging  the  defendants  with  keeping 

and  maintainmg  a  certain  common  gaming  room.     Both 

counts  charged  the  oflFence  as  an  offence  at  common  law, 

not  against  any  statute.  Plea,  Not  Guilty,  and  Issue  thereon. 

At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  Sittings 

after  last  Term,  the  defendants  were  found  guilty. 

Curwood  and  Plait  now  moved  to  arrest  the  judgment. 
This  is  an  indictment  at  common  law,  and  unless  the  offence 
with  which  it  charges  the  defendants  be  a  common  law 
offenpe,  the  inActment  cannot  be  supported.  The  indict- 
ment charges,  first,  the  keeping  and  maintaining  a  common 
gaming  house;  and,  second,  the  permitting  a  certain  un- 
lawful game  called  **  Rouge  et  Noir**  to  be  played  in  the 
aaid  house,  neither  of  which  acts  is  an  offence  at  common 
law.  Mr.  Serjeant  Hawkins  is  the  first  writer  who  lays  it 
down  as  a  dictum,  that  the  keeping  'a  gaming  house  is  a 
common  law  offence,  or,  in  other  words,  a  nuisance  per  se, 

VOL.  ij.  s  s 
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which  it  must  be,  in  order  to  come  within  the  scope  of  this 
indictment^  and  his  language  is  not  very  decisive  on    the 
subject,  being  onljy  '' it  hath  been  said  that  aH  commoo 
gaming  houses  are  nuisances  in  the  eye  of  the  law."  (a)      A 
very  modern  author  ventures  indeed  much  further ;  for,  in 
the  last  edition  bf  Burn's  Justice,  it  is  said,  "  it  is  clearly 
agreed  that  all  common  gaming  houses  are  nuisances  in  the 
eye  of  the  law  ;'*  (fi)  and  he  cites  Hatchings  Pleas  of  the 
Crown,  and   Russell^  on  Crimes  (c),   as   authorities   in  his 
favor.     It  has  been  already  shewn  that  the  former  of  these 
by  no  means  warrants  the  assertion  in  Burn,  nor  does  the 
latter,  the  language  there  being  founded  only  on  the  same 
dictum  in  IJarckins,     It  cannot  indeed  be  denied  that  a 
gaming  house  may,  by  improper  management,  become  a 
nuisance;  but  it  is  not  so  per  se,  which  this  indictment 
charges  it  to  be.  Then  with  respect  to  the  game  of  "  Rouge 
et  Noir,"  the  indictment  is  evidently  bad.     No  gaming  of 
any  description  is  an  offence  at  common  law,  as  is  clearly 
proved  by  the  various  statutes  which  have  been  passed  for 
the  express  purpose  of  making  it  an  offence.-    But  every 
one  of  those  statutes  sets  out  by  name  those  games  which 
are  prohibited  as  unlawful,  and  in  no  one  of  them  is  the 
game   of   "  Rouge  et  Noir*'  mentioned.  .  The  inference 
therefore  becomes  irresistible ;  first,  that,  independently  of 
the  statute  law,  a//.games  are  lawful ;  and,  second,  that  this 
particular  game  not  being  prohibited,  remains  to  this  day 
lawful  also.    There  are  indeed  two  separate  allegationa  ia 
this  indictment,  first,  that  the  playing  was  illegal,  and^  second, 
that  the  game  of  *^  Rouge  et  Noir"  was  illegal ;  but  the  first 
js  not  stated  in  the  indictment.     Now  it  is  illegal,  and  the 
second  is  not  illegal ;  therefore,  if  either  of  the  all^ations  is 
imperfect,  the  offence  is  insufBcienlly  described,  and  the  de- 
fendants are  not  called  upon  to  answer  it.     Upon  eitlier  of 
these  grounds  therefore,  first,  that  the  keeping  a  gaming 
house  is  not  per  se  an  offence  as  here  laid ;  and,  secodd^ 

(a)  i  Hawk.  P.  C.  c.  75.  a.  6.  (c)  Page  433. 

(6)  C^hetwNnd's  cd.  vol.  ii.  p.  582.  ...      , 
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that  the  game  of  f^  Rouge  et  Noir''  cannot  be  noticed  now^ 
for  the  first  time,  by  the  Court  as  illegal,  'when  all  games 
not  prohibited  by  statute  (which  that  is  not)  are  lawful ; 
this  indictment  is  bad,  and  the  defendants  are  entitled  to 
haye  the  judgment  arrested  {a). 

AnnoTT,  C.  J. — lam  of  opinion  that  the  evidence  in 
this  case  was  quite  sufficient  to  support  the  indictment,  and 
that  consequently  there  is  no  ground  for  the  present  motioni 
It  is  not  necessary,  on  the  present  occasion,  to  decide  whether 
the  keeping  a  common  gaming  house  is  per  se  a  nuisance, 
or  whether  the  game  of  *'  Rouge  et  Noir"  is  per  se  an  illegal 
game,  though  the  inclination  of  my  mind  is  strongly  in 
favor  of  the  affirmative  of  both  those  questions.  But  allow- 
ing, for  a  moment,  that  both  those  questions  may  be  an- 
swered in  the  negative,  still  there  are  allegations  in  this 
indictment  which,  if  they  are  supported  by  the  evidence, 
will  clearly  render  both  the  acts  charged  offences  at  com- 
mon law.  If  a  common  gaming  house  be  so  conducted 
that  it  becomes  a  receptacle  for  idle  and  dbordcrly  persons, 
who  are  permitted  to  assemble  there  and  enter  into  play  for 
sums  of  an  illegal  amount,  it  becomes  a  public  nuisance, 
and  the  maintaining  it  is  an  offence  indictable  at  common 
law ;'  ami  if  the  game  of  ''  Rouge  et  Noir,"  or  any  other 
game,  however  innocent  in  itself,  is  played  at  by  such  per- 
sons, and'to  an  excessive  amouut,  it  becomes  an  illegal  game, 
and  those  who  hold  out  to  others  the  means  of  so  playing 
at  it  are  guilty  of  a  common  law  offence.  Now,  to  apply 
these  positions  to  the  present  case: — ^The  indictment 
charges,  **  that  the  defendants  unlawfully  did  keep  and 
maintain  a  certain  common  gaming  house,  and  in  the  said 
house,  for  lucre  and  gain,  did  cause  and  procure  divers  idle 
and  evil-disposed  persons  to  frequent  and  come  to  play  toge- 
ther, at  a  certain  unlawful  game  at  cards,  called  '*  Rouge 

»  (a)  Vide  S5  Hen.  8.  c.  9.  ss.  11,  1«,  and  14.  «5  Geo.  «.  c.  36,  s.  5. 
68  Geo.  .3.  c.  70.  o  Bdc*  Abr.  Sniianqea  (A)  -,  and  1  Hawk.  P.  C  c.  92. 
B.  H.  el  seq. 
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iWk       et  Notr/'  and  unbwfully  and  wilfully  did  pennit  and 

""^^y^^      the  said  persons  to  be  and  remain  playing  and  gaming  at  th« 
^"^  ^'"^     said  unlawful  game  for  divers  large  sums  of  money."    Tbeo 

Bacisa.  (loes  the  evidence  support  these  allegations  i  It  b  in  proof 
that  the  defendants'  house  was.  firequented  by  persons  of 
tender  age  and  limited  incomes,  and  who  there  hazarded  not 

V  only  more  than  they  could  properly  aflford  to  lose  of  their 

own,  but  actually  staked  the  property  of  their  employers,  and 
that  not  unfrequently  whikt  in  a  state  of  intoxication.    I  can 
entertain  no  doubt  that  such  persons,  in  such  a  situatiou^ 
completely  satisfy  the  meaning  of  the  words  "  idle  and  dis- 
orderly," and  that  their  admission  to  the  house  in  question 
rendered  it  a  nuisance,  and  the  maintenance  of  it  an  offence 
at  common  law.    It  is  further  in  proof  that  persons,  such 
as  I  have  described,  played  at  the  game  of  *'  Rouge  et 
Hon  ;**  tliat  100/.  notes  were  often  staked  at  a  single  round 
by  individuals,  and  that  thousands  were  occasionally  won  by 
the  defendants  at  that  game  in  the  course  of  one  evening. 
The  very  essence  of  illegal  gaming  is  the  playing  at  the 
game  to  excess ;  the  statute  law,  in  some  instances,  limits 
the  amount  that  can  legally  be  lost  or  won  at  one  sittiog 
to  5/. ;  and  can  it  then  be  doubted  that  tlie  playing  at  this 
or  at  any  other  game  to  the  amount  I  have  mentioned,  is 
excessive,  and  consequently  illegal?    I  certainly  have  no 
hesitation  in  declaring  that  it  is;  and  when  I  further  take 
into  consideration  the  very  cautious  mode  of  admission  into 
the  house-^the  double  doors,,  and  die  guards  stationed  at 
them — the  temptation  held  out  to  the  visitors  to  indulge  in 
liquors  freely,  gratuitously  provided,  even  to  intoxication, 
and  the  careful  and  constant  sobriety  of  the  proprielors,  I 
cannot  but  see,  on  the  one  hand,  a  consciousness  that  tlio 
business  carried  on  there  was  unlawful ;  and,  on.  the  other, 
a  premeditated  design  to  allure  the  unguarded  to  share  in 
that  business  for  the  profit  of  the  defendants  alone.    If  it 
should  be  thought  that  this  interpretation  of  the  common 
law  on  this  subject  requires  confirmation,  I  think  it  is  to 
be  confirmed  from  two  sources ;  first,  by  the  very  numeroua 
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convktioiis  which  have  takett  pluce  under  common  law  pro-       182S. 
secutiOQ^  for  similar  offences :  arid,  second,  by  the  language      ^^^/^^>«' 
of  the  statute  25  Geo.  d.  c.  56.  s.  5.  where  it  is  said,  that  ^^ 

"  m  order  to  encourage  prfiseadiom  against  persons  keeping  Bo«««^ 
bawdy  hooses,  gaming  houses,  or  other  disorderly  houses/' 
the  ezpences  of  such  prosecutions  shall  be  paid  by  the  over- 
seers of  the  poor  of  the  parish  in  which  the  house  indicted 
is  situate,  from  which  it  is  clearly  to  be  inferred  that  die 
legislature  then  meant  to  describe  the  keepbg  a  common 
gaming  house  as  a  .  previously  indictable  offence,  I  am 
therefore  decidedly  of  opinion  that  the  indictment  in  this 
case  is  good  in  point  of  form  ;  that  it  was  substantially  sup* 
ported  by  the  evidence;  and  consequently  that  there  is  no 
ground  for  the  present  motion  in  arrest  of  judgment. 

Batley,  J. — ^I  am  entirely  of  the  same  opinion,  and 
fully  concur  in  the  reasoning  of  my  Lord  Chief  Justice  upon 
the  subject;  to  which  I  will  only  add  that  the  statute 
58  Geo,  3.  c.  TO,  is  couched  in  similar  terms,  and  evinces 
the  same  understanding  on  the  part  of  the  legislature  as  is 
manifested  by  the  language  of  the  previous  statute  of 
^5  Geo,  2.  C.36. 

Holhoyd,  J. — I  am  also  of  the  same  opinion.  I  think 
die  reasons  which  are  given  in  Hawkins  for  the  dictum 
which  has  been  cited  and  objected  to,  are  perfectly  satis- 
factory, and  go  the  full  length  of  shewbg  that  the  offence 
charged  in  this  indictment,  and  proved  at  the  trial,  is  an 
offence  at  common  law ;  and  that  the  language  of  the  sta- 
tutes plainly  indicates  that  the  legislature,  in  passing  them, 
adopted  and  acted  upon  that  idea.  I  can  therefore  see  no 
pretence  for  the  present  application. 

Bbst,  J. — I  should  be  extremely  sowy  if  I  thought  it 
possible  for  any  unbiassed  mind  to  entertain  a  doubt  upon 
this  subject.  It  is  quite  clear  that  any  practice  which  has  a 
tendency  to  injure  the  public  morals,  is  a  common  law 
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offence,  and  that  I  take  to  be  the  foundation  of  the  dictora 
to  be  found  in  Hawkins.  To  me  it  is  equally  dear  that  the 
practices  charged  in  thu  indictment,  and  of  whidi  these 
defendants  have  been  convicted  by  a  Jury,  have  such  a  ten- 
dency, and  are  therefore  indictable  in  the  present  shape. 
With  regard  to  the  particular  game  described  in  the  indict- 
ment, I  think  the  name  there  given  to  it  is  perfectly  im- 
material ;  no  game  is  unlawful  in  itself,  but  every  game  may 
be  rendered  so  by  playing  at  it  for  an  excessive  stake;  for 
it  is  the  amount  played  for,  and  not  the  name  or  nature  of 
;the  game,  vyhich  is  the  essence  of  it,  and  which  constitutes 
it  an  offence  in  the  eye  of  the  law.  But,  as  it  seems  to 
me,  the  consideration  of  that  branch  of  the  subject  is  not 
necessary,  for  there  is  quite,  enough  charged  in  the  indict- 
ment, and  proved  at  the  trial,  to  render  these  defendants 
guilty  of  a  misdemeanour  in  the  mere  managemeilt  of  the 
house  of  which  they  were  the  proprietors. 

Rule  refused. 

The  defendant  Roper  was  sentenced  to  pay  to  the  king  a 
fine  of  5000/.,  and  to  be  imprisoned  one  year  in  the  Mid- 
dlesex House  of  Correction^  and  the  defendant  Httmphrey 
to  pay  a  fine  of  200/.  and  be  imprisoned  in  the  same  place 
of  confinement  for  two^years* 


Feb.  H. 


Though  bail 
jiutify  by  con- 
sent at  die 
Judge's  Cham- 
bers, the  prac- 
tice of  tiie 
Court  requires 
that  a  rule  for 
the   allowance 
of  bail  should, 
notwithstand- 
iagi  be  served 


Bjgnold  v.  Holding. 

V^N  motion  to  set  aside  the  proceedings  on  the  bail  bond 
in  this  case  for  irregularity,  the  question  was,  whetlier,  when 
bail  are  justified  by  consent  at  a  Judge's  chambers,  it  is 
necessary  that  the  defendant  should  give  the  pl^ntiff  or  bis 
attorney  notice  that  the  bail  have  justified^  or  serve  him  with 
a  rule  for  the  allowance  of  bail. 

on  the  plaintiff  or  bis  attorney. 


HILARY   TERM,  FOURTH  GEO.  IV.  ^7 

The  Court,  after  consulting  with  the  Master,  said,  the        ^^^* 
practice  of  the  Court  required  that  a  rule  for  the  allowance      B^g„^^J,    ' 
of  bail  should  be  served,  notwithstanding  the  bail  had  jus-  v. 

ti6ed  by  consent  at  chainbers,  but  on  payment  of  costs  they 
made  the  rule  absolute. 

'    Rule  absolute^  on  payment  of  Costs.    ' 

.    fValford  for  the  plaintiff,  and  jP.Pp/An;£  for  the  defendant. 


.  Doe,  on  the  Demise  of  Payne  v.  Grunbt.  Wed»e$dt^f 

Feb.  H. 


V/  OM  YN,  on  a  former  day,  obtained  a  rule  to  8he;w  cause  Where  a  lessor 

why  the  executrix  of  the  lessor  of  the  plaintiff  should  not  dies  after  the 

pay  the  costs  of  the  nonsuit  in  this  action,  pursuant  to  the  J^y  2t*tlMrA». 

postea  and  allocatur  thereon,  upon  the  ground  that  the  non-  »i«es,  awi  is 

suit  had  taken  place  on  the  merits,  and  that  the  testator,  upon  tlie  me- 

who  had  died  after  the  commission  day^  at  the  last  Assizes  ejectment,  hli 

for  fVarwick,  where  the  cause  was  tried,  had  entered  into  yJJJ^^fop**^* 

the  common  consent  rule.  costs  under 

the  common 
consent  role 

Reader  shewed  for  cause  that  there  was  nothing  in  the  ^g^tor^in' hit 
case  to  take  it  out  of  the  general  rule  of  law  that  an  exe-  Ufe-time. 
cutor  is  not  liable  for  costs,  because  the  consent  rule  being 
merely  personal,  could  not  affect  the  executrix,  and  no 
undertaking  by  the  testator  could  operate  after  his  death,  so 
as  to  deprive  his  executrix  of  the  privilege  appertainmg  to 
her  in  that  character.  He  cited  Doe  v.  Ford  (a),  as  con- 
clusive against  the  motion.  . 

Corny ti,  contrd,  relied  on  Thrustout  v.  Bedwell  (i),  where 

the  lessor  of  the   plaintiff  having  died  before  the  Assizes, 

and  the  plaintiff,  being  nonsuited  for  not  confessing  lease, 

entry,  and  ouster,  the  Court  refused  the  executor  the  costs 

(a)  S  Smith,  407.  (5)  S  Wilson,  7. 
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IttS.  of  the  rale.    He  distmgoished  dus  case  from  Doe  v.  Pord^ 

^■^"^''^^  because  here  the  testator  had  died  after    the  commissiaii 

«.  day,  which  he  contended  made  aU  the  difference. 


OaviinY* 


Per  CtirJam*— The  case  cited  firom  Wiban  does  not  go 
the  length  of  holding  an  executor  liable  to  pay  costs,  it 
merely  decides  that  under  certain  circumstances  he  cannot 
recover  them.  The  testatoi^s  undertaking  to  pay  the  costs  is 
no  contract'as  between  the  present  parties,  and  cannot  affect 
his  executrix.  No  action  could  be  maintained  upon  die 
consent  rule,  either  against  the  testator,  if  he  had  lived,  or 
against  his  executrix,  inasmuch  it  is  no  contract.  It  is  an 
nndertaldng  to  pay,  but  not  by  way  of  contract.  The  judg- 
ment in  this  case  is  against  John  Doe  only,  not  against  the 
lessor  of  the  plaintiff.  Hie  case  of  Doe  v.  Ford  is  decisive 
as  to  the  law  upon  this  subject,  and  it  would  be  great  in- 
justice to  deviate  from  the  rule  there  laid  down  in  a  case  like 
tfie  present. 

Rule  discharged. 


REGULA  GENERALIS. 

Hilary  Term, 
S  9^4  Geo.  iV.  1845. 
It  is  oanERED,  that  no  commbsion  for  taking  affidaWts 
ia  thb  Court  be  issued  to  any  person  practising  as  a  coo- 
veyancer,  unless  such  person  be  also  an  attorney  or  solicitor 
of  one  of  the  Courts  at  fVestminster ;  and  that  no  socb 
commission  shall  issue  without  an  aflSdavit,  made  by  tbe 
person  intended  to  be  named  dierdn,  that  he  is  not,  sfl<I 
doth  not  intend  to  become  a  practising  conveyancer,  or  that 
he  b  an  attorney,  or  solicitor,  duly  inroUed  in  one  of  the 
said  Cpurts ;  and  hath  taken  out  his  certificate  for  the  cur- 
rent year. 

By  tub  Coubt. 

ekp  of  hii.art  term. 


CASES 

ARGUED  AND  DETERMINED 

IN  THB 

COURT  OP  KING'S  BENCH, 

IN 

EASTER    TERM, 

IN  THE  FOURTH  YEAR  OF  THE  REION  OF 
GEORGE  IV. 


Jackson  v*  Pearson  and  Another  (a).  132$. 


X  HIS  was  an  action  of  debt,  under  the  statute  9  Geo.  1.  An  action  does 

c.  22.  8»  7«  against  the  defendanto,  as  two  of  the  inhabiUnts  "he  BUckAct, 

9 Geo.  1.  CSS. 
(a)  The  foDowing  wamnt,  under  the  king's  sign  manual,  having  been  g.  7.  Mainst 
issoed  to  the  Judges  of  thU  Court,  under  the  authority  of  the  statute  two  oftlie  in- 
3  Gm.  4«  c  SOS,  was  in  Hilary  Term  openly  and  pubUdy  notified  and  ^***^*J  ®J 
declared  in  Conrt,  in  pursuance  of  the  aaid  statute,  tis.  ^  mou^  It 

must  be 
Wwrrmd  wdkmixiMg  the  JmAga  to  KM  a  Special  Setting.  brought 

against  the  in> 
GEORGE  R.  habitants  at 

Whbheas  by  an  act  passed  in  the  Sessioa  of  ParUament,  jj'jjj  j^^^j^^ 
holden  in  the  third  year  of  our  reign,  intituled  "  An  act  to  repeal  an  act  j^^  ^^n^t  of 
of  the  first  and  second  year  of  his  present  Miy^^yi  ^^^  facilitating  the  jadgment. 
despatch  of  business  in  the  Court  of  King'e  Bench^  and  to  make  farther 
provisions  in  lieu  thereof,"  it  is,  amongst  other  things,  enacted,  that 
Ihim  and  after  the  passing  of  the  said  act,  it  shall  and  may  be  lawful  to' 
and  for  11s,  our  heirs  and  successors,  and  we  and  they  are  thereby  au- 
thorized, from  time  to  time,  as  to  us  or  them  shall  seem  meet,  by  war- 
rant under  our  or  their  sign  manual,  directed  to  the  Judges  of  our  said 
Court,  to  direct  and  reqoire  the  Judges  of  our  said  Court,  or  any  tw» 
or  more  of  them,  to  meet  at  Smjetmi$'  Jim  HmUy  fVesimhuUr  HeU^  or 
some  other  convenient  place,  to  be  by  them  appointed,  on  such  and  so 
many  days  in  the  vacation,  or  interval  between  any  Terms,  as  to  us,  our 
heirs  and  successors,  shaU  seem  fit  and  proper,  for  the  despatch  of 
sndi  matters  as  at  the  end  of  the  Term  mentioned  in  such  warrant  may 
be  depending  in  onr  said  Court,  whether  on  the  crown  or  plea  side 

yOL.  II.  F  F 
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of  the  hundred  of  Ga^rd,  b  the  oo^tj  of  St^M,  to 
recover  damages  for  the  injury  sustained  by  the  plaintiff^ 
also  an  inhabitant  of  the  b^mkiad^  in  having  had  his  bam 
and  some  straw  wilfully  destroyed  by  fire.  At  the  trial  be- 
fore Best,  J,,  at  the  last  Summer  Assizes  for  Suffolk,  the 
plaintiff  had  a  veidict. 

H.  Cooper,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  in  arrest  of  judgment,  upon  the  ground  that  the  actooo 
was  ill  brought,  two  of  the  inhabitaiits  of  the  hundred 
having  been  made  defendants,  whereas  the  statute  directed 
the  remedy  to  be  against  the  hundred  at  large. 


Storks  now  shewed  cause,  and  contended,  first,  that  the 
action  was  properly  brought  against  the  present  defendants; 
and,  secovd/  that  the  objection,  if  tenaUc^  was  matter  in 
abatement,  and  should  have  been  so  pleaded.     With  respect 


thereof;  And  whereas  we  have  been  given  to  anderrtatid,  that 
OM  aiatlerB  are  now  depending  in  wr  said  Court,  which  emxMt  be 
despatclied  during  this  present  Hilary  Term,  and  wfajch  onght  to  be  de- 
spatched wHh  alt  cetii'ettient  speed  ;  now,  tfaerefisne,  w€  4o  iwraby,  in 
ptirsnance  df  the  said  aet,  direct  and  require  yon  the  Lord  Chief  J«i- 
tlce  and  otber  Judges  of  our  said  Conrt,  before  ns,  er  any  ^o  or  «Mre 
of  yon,  to  meet  f^Serjetmi^  Im  lUll,  ffMnmsfcr  HaU,  ^r  sane  oltatr 
convenient  place,  to  be  by  you  appointed,  accorduig  to  the  said  act,  on 
the  day  next  after  tbe  end  of  this  present  BiimfTemk,  aad  from  tbenee 
daily,  until  the  ist  day  of  March  next,  for  the  despatch  of  such  matter* 
as  may  be  depending  in  our  said  Court  at  the  end  of  this  present  IfUivy 
Terra,  whether  on  the  crown  or  plea  side  Itereof. 
Given  at  our  Conrt  at  Carlton  House,  the  Ist  day  t^  February,  18$3^ 
in  the  Fourth  year  of  our  reign. 

By  His  Majesty^  Command. 

To  the  Lord  Chief  Justice  and  other  tbe  Judges  of  onr  Court  before  osw 

The  Lord  Cki^  JutlUe  then  g»re  public  notice,  that  in  obedience  te 
his  M^esty*s  command,  two  or  more  of  the  Judges  would  meet  in  some 
convenient  apartment  in  tbe  GviidkaU^  at  tVettmmtiert  on  Tkmrtday,  the 
iSth  day  of  #'V6fMry,  for  the  despatch  of  socii  bnsiness  as  renuuned 
undisposed  of  at  the  dose  of  thie  then  present  Term. 

Accordingly,  on  Thwr§dayt  Ibe  13tb  of  Fefrmarg,  Av^»  Hebr^f/i,  and 
Be$tt  Justices,  assembled  ia  an  apartment  at  the  GmUhaU,  WaU 
wmmtny  and  sat  continuously  from  Ibe  said  l&thof  Fthnttry  until  FtwU§ 
Ihe.^ath  l-ekrmry^  both  days  inohMive,  Smtdmf$  excepted* 
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tfc  the  first  poht  fliere  19  nothing  in  the  statute  which  jwsdfies        1«M. 
Ae  posTtion,  that  all  the  inhabttants  shall  be  made  defendants      ^^ 
ih  AiA  farm  of  action.    A  liberal  comtructioit  must  be  put  9. 

upon  the  statute,  it  being  a  remedial  and  not  a  penal  law. 
Thi^  was  decided  hi  Ratcliffe  v.  fiden  (a),  where  the  same 
thhig  is  said  with  respect  to  the  stat.  of  Winton,  13  Edw.  1. 
St.  2.  c.  2,  which  gives  an  action  against  the  hundred  gene^ 
rafly.    The  act  9  Gee.  1.  c.  £2.  says,  that  "  the  inhabitants" 
shall  be  liable,  and  that  Ac  injured  party  shall  recover  his 
damages  from  '*  the  inhabitants.*    It  does  not  include  the" 
word  **  all,**  and  therefore  any.  portion  of  the  inhabitants 
IS  sufficient  to  satisfy  its  directions.    The  Kability  imposed' 
by  the  act  is  thrown   upon  property,  not   upon  persons, 
aiid  so  long  as  the  party  sustaining  damage  has  the  means' 
of  obtaining  a  remuneration  for  his  loss,  it  is  of  no  conse- 
quence what  individuals  are  in  the  first  instance  made  de- 
fendants in  the  action.    There  is  a  provision  in  a  subse- 
quent part  of  the  7th  clause,  that  where  the  plaintiff  hasr 
6btained  a  verdict,  he  may  sue  out  execution  against  ^'  ariif 
of  the  inhabitants,*'  and  "  all  otherthe  inhabitants"  shall  be 
fateabfy  taxed  in  contribution  of  the  sum  levied.    Then, 
as  the  statute  expressly  provides  that  any  number  of  tlie 
inhabitants  may  be  proceeded  against  for  the  damages  when 
a  veidict  has   been  obtained,  ihe  inference  is  irresistible, 
that  Tt  meant  also  to  render  any  number  of  them  liable  in 
the  action  by  which  that  verdict  is  sought.     Upon  the  se- 
cond pomt  he  cited  Steward  v.  Hawey  (6),  and  Bloxham  v. 
Hubbard  {c). 

ff.  Cooper  and  B.  Andrews,  contrft,  were  stopt  by  the 
Court, 

Bay  LEY,  J. — J  am  of  opinion  that  this  rule  must  be 
made  absolote.  The  plaintiff  has  not  pursued  the  remedy 
which  the  statute  provides,  and  must  suffer  the  conse- 
ia)  Cowp.  485.  See  Dong.  699.        (6)  3  Keb.  1S6.       (c)  5  East,  407. 
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1B23.  quences  of  his  error.  The  statute  declares  genenJlj,  diat 
^^'^^/^^  «<  the  mhabitaots"  shall  be  sued,  and  declares  in  espresa 
Jackiom  ^^^^  ^^  ,,  ^  ^^  mhabitants"  shall  contribute  to  pay  the 
PsAatoN.  damages  recovered.  From  this  it  must  be  inferred  that 
all  the  inhabiiantt  are  to  be  sued.  In  the  present  case 
two  individuals,  described  as  inhabitants,  are  made  the 
defendants;  they  may  have  been  inhabitants  v?hen  the  action 
vras  brought,  but  non  constat  that  they  will  continue  to  be 
so  up  to  the  time  when  the  damq;es  are  levied ;  and  there- 
fore this  mode  of  declaring  defeats  the  very  object  of  the 
statute^  which  is,  that  the  whole  body  of  those  who  were 
inhabitants  when  the  injuiy  was  sustained  should  be  liable 
for  the  dam^es  when  they  are  recovered :  for  if  the  present 
defendants  ceased  to  be  inhabitants  between  the  period  of 
the  action  brought  and  the  execution  sued  out,  diey  cer- 
tainly would  not  be  liable  upon  the  judgment.  The  cases  of 
Thurtell  v.  Mutfard  {a),  and  Fo9^  v.  Lomngboron^h  (i),  are 
authorities  to  shew,  that  in  actions  founded  upon  this  statute^ 
the  directions  of  the  statute  must  be  formally  and  preciselj 
attended  to.  That  has  not  been  done  in  the  present  case, 
and  consequiently  the  action  cannot  be  supported.  I  am  also 
of  opinion  that  the  defendants  have  taken  the  proper  course 
in  raising  this  objection^  by  a  motion  in  arrest  of  judgment^ 
instead  of  pleading  in  abatement,  because  I  think  the  plain- 
tiff's irregularity  is  matter  of  eiror  and  not  of  abatonent. 
Upon  both  grounds,  therefore,  the  defendants  are  entided 
to  have  the  judgment  arrested.    , 

HoLKOYD,  J. — I  am  of  the  same  opinion.  I  am  quite 
satisfied  that  the  olgection  taken  here  is  matter  of  error, 
and  not  ground  for  a  plea  in  abatement,  and  that  the  proper 
mode  of  raising  it  was  by  a  motion  in  arrest  of  judgment. 
I  am  equally  convinced  that  the  action  is  ill  brought  against 
these  two  defendants.  The  remedy  given  by  the  statute  is 
not  against  any  portion  of  the  inhabitants  as  individuals;  it 
"         («)  S  East,  40a        {h)  3  J.  B.  Moore,  319.  S.  C  1  Brod.  &  Bing.  64. 
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is  against  the  hundred  at  large,  as  a  corporate  body ;  and  1833* 
it  is  so  given  for  this  plain  reason,  that  the  inhabitants  of  a 
hundred  being  a  fleeting  body,  the  party  aggrieved  might 
never  be  able  to  insure  himself  that  the  persons  against  P»ARioii« 
vhom  he  recovered  a  verdict  would  continue  inhabitants  of 
the  hundred  up  to  the  moment  when  he  sued  out  his  execu- 
tion on  the  judgment.  And  this  argument  also  proves  that 
no  plea  in  abatement  would  support  this  objection ;  for  how 
could  the  defendants  know  what  individuals  ought  to  have 
been  joined  in  the  action,  when  the  whole  body  is  perpe* 
tually fluctuating  and  changing? 

Best,  J, — ^The  plaintiff  has  sustained  an  bjury,  for 
which,  both  in  law  and  justice,  he  is  entitled  to  redress, 
and  it  is  much  to  be  regretted  that  he  has  mistaken  his  course 
for  obtaining  it  From  the  nature  of  the  case,  I  have, 
throughout,  felt  a  strong  anxiety  to  get  over'this  objection, 
but  I  am  reluctantly  compelled  to  avow  that  it  is  impossible 
to  do  so.  The  evident  intention  of  the  legislature  in  pass- 
ing this  statute  was,  that  the  inhabitants  at  large,  as  a  body, 
not  as  individuals,  should  make  satisfaction  to  the  party 
aggrieved,  and  it  would  be  inflicting  upon  individuals  a 
burthen  not  contemplated  by  the  statute,  if  any  portion  of 
diem  might  be  made  liable  in  such  ^n  action.  The  cases 
mentioned  by  my  Brother  Bayky  are  conclusive,  to  shew 
that  the  provisions  of  die  act  must  be. strictly  pursued, 
and  the  rule  now  laid  down  is  by  no  means  andmalous, 
but  is  perfectly  consistent  with  the  general  practice  of  the 
law.  In  all  cases  of  indictments  against  parishes  and  cor- 
porations, we  know  that  the  whole  body  must  be  made 
defendants;  the  prosecution  cannot  be  supported  against 
any  two  or  more  of  the  inhabitants ;  it  must  be  against  the 
whole  as  a  corporate  body. 

Rule  absolute. 
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The  King  v.  Wbib  and  Others. 


If  a  warrant  InDICTMENT  agaiiiBt  the  defend^nU  for  anadtmg 
a  constable  by  /^^e*  Ritchie,  one  of  the  constables  of  the  parish  of  Wool* 
name,  he  may  ^j^h   in  the  due  execution  of  his  office.    Plea.  Not  GuiltT. 

execute  it  any  ' 

where  within  At  the  trial  before  Richards^  C.  B.^  at  the  Keni  Summer 
tion^o"the  Amizos.  1882»  it  appeared  that  the  defeodimts  wcie  aer- 
birnrit*Wdi-  ^^"^  ^^  *^  ^^^*  ^^^^^  fVothM  Company t  having  the  supers 
reeled  to  him  intendence  of  their  steam  engine  and  premises^  situate  in  the 
by  his  name  of         •ii.oT*iTx/.»r«.  «•        « 

office,  he  can  pansh  of  St.  Foul,  Dtptford.  The  conipany  h&vmg  been 
l?^hTJaS^  assessed  by  the  commissioners  under  the  WoohmA  Pooi^ 
&c.  of  which    paving  and  Watching^  and  New  Gaol  Acts,  refused  to  pay 

he  18  a  consta-  "^  •"  ...  «       » 

bie.   There-     the  assessment,  upoa  the  ground  that  they  were  not  legaUy 

warrant^  tbr^  rateable,  and  consequently  a  distress  w^s  levied  upon  then- 
wanfrected*  premises  ztDq)tford,  under  a  warrant  directed  "*  To  Chark$ 
«*  to  tiie  con-  SurgefU,  one  of  the  collectors  of  parochial  rates  of  the 
parish  of  fK.,  parish  of  IVoolwichp  in  the  county  of  Kent^  to  the  eonstubla 
otherrhisMa-  Hf  ^^^  *^'^  paruh^  und  to  all  othen,  hi^  Magesty's  officers* 
jesty's  officcra  whom  these  may  concern/'  On  the  18th  of  June,  IBSKthe 
whum  these  x*  •    #  •        •  •  .     ■  • 

may  concern/'  prosecutor  JtUtcMe,  With  an  assistant,  entered  the  premises, 

ble  of  V?,  in  ^  execution  of  this  warrant,  when  they  were  forcibly  ex* 
ele  "ite^°  t  i^  P^^^^  "^^  *^  defendants,  without  being  able  to  effect  their 
the  parish  of     object.    This  was  the  assault  comiriained  of.    It  was  ob- 

D.   wis  as- 

saiiited :  Held,  jected  for  the  defendantSi  that  as  the  warrant  was  directed 

sault^was'jus-  ^^  ^^^  constables  of  Woolwich,  and  all  other  constables 

tillable.  generally,  the  prosecutor,  who  was  a  constable  of  Wooldmh^ 

was,  by  the  language  of  the  warrantj  lifnited  to  act  wkhio  (he 

jurisdiction  of  that  parish  otily,  and  had  no  authority  be^ 

yood  it;  and  that  consequently,  a$  he  had  served  thjo  war* 

rant  in  the  parish  of  5^.  Fault  Deptfordj  be  had.  acted  iik^r 

gaily,  aiid  tlie  indictment  could  not  be  sustained.    The  case 

of  Blaicher  v.'  Ki^mp  (a)  was  cited  in  support  of  the  objec* 

(a)  1  H.  Bl.  17,  note. 
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tien,  whicli  was  over-ruled,  but  the  learned  Judge  reserved 

tlic  point  for  the  consideration  of  the  Court  upon  a  motion 

to  enter  a  verdict  of  Not  Guilty,  and  the  defendants  were      '^», 

found  guilty. 

Marryat,  in  MichaelmasTtrm  last,  obtained  a  rule  nisi 
to  set  aside  the  verdict  of  guiltyi  and  enter  a  verdict  of  not 
guilty. 

Tflrfrfy,  Serjt.,  Andrews,  and  C/aridge,  now  shewed  cause. 
There  is  a  manifest  distinction  between  the  present  case 
and  Blatcher  v.  Ktmp.  There  the  warrant  was  directed 
to  each  constable  of  tlie  county  within  his  own  district,  and 
consequently  each  was  limited  to  his  peculiar  jurisdiction  ; 
here,  the  warrant  is  directed  generally  to  all  the  constables 
of  Woolwich,  and  to  all  others,  and  the  prosecutor  being  one 
of  those  constables,  was  authorized  to  act  any  where  within 
the  county  of  Kent.  Hie  language  of  the  warrant  does  not 
restrict  any  one  of  the  parties  to  his  own  particular  parisb> 
"and  where  the  direction  is  to  particular  constables,  it  is 
quite  immaterial  whether  they  are  mentioned  by  their  names, 
or  by  their  descriptions  as  constables  of  any  particular  place. 
This  very  distinction  is  taken  by  Lord  Mansfield,  in  Blatcher 
y.  Kemp.  There  does  not  appear  to  be*  any  case  in  the 
books  precisely  similar  in  its  ch*cnmstances  to  the  present, 
neither  is  there  any  case  to  be  found  in  which  it  is  held, 
that  such  a  description  of  the  constable  as  the  present  is 
iosufficiettt  to  give  a  general  jurisdicttoii  over  the  county  at 
large,  llie  office  of  a  constable  is  the  material  part  of  his 
tlescription,  and  is  at  least  as  extensive  as  that  of  bis  name. 
Where  a  warrant  is  directed  to  all  the  constables  of  a  county 
generally,  each  is  undoubtedly  limited  to  his  own  parish ; 
Jbut  it  is  not  so  beie.  The  designatio  personanim  here>  is 
full  and  distinct,  and  must  clearly  be  intended  to  tover  the 
isntire  jurisdictiou  of  the  magistrates  under  wfap^  au- 
thority the  constables,  are  to   act.    The  authority  of  Lord 
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188S.        Hak(a),  seems  to  support  this  cQnstroctioD ;  fo*  he  wp, 

^'^^^'^^^      "  If  a  warrant  be  directed  to  the  constable  of  D.,  he  is 
.The  Kino  ^  .         ,  ^    ,  ^  ,  - 

o.  not  bound  to  execute  it  out  of  the  precmcts  of  his  con- 

stablewick;  but  if  he  doth,  it  is  good/'    And  agahi^  "  If  a 
warrant  be  directed  by  a  Justice  of  Peace  to  the  constable 
of  D.  to  arrest  a  felon,  he  is  not  bound  to  go  out  of  the 
vill  where  he  is  constable  to  execute  the  warrant ;  but  jet 
if  he  do  execute  it  in  another  vill  it  is  good  enough;  for  he 
acts  herein  not  simply  as  constable  df  D.,  but  by  virtue  of 
the  Justice's  warrant."  (fi)    It  is  true  that  this  is  said  in 
cases  of  felony,  but  the  principle  seems  to  be  the  same, 
and  to  be  equally  applicable  to  civil  process,  and  it  is  re- 
cognized in  the  more  recent  case  of  Rex  v.  Kendal  (c),  by 
Holif  C.  J.»  without  any  qualification.    The  case  of  Res  v. 
Chandler  (d),  though  apparently  opposed  to  this  ai^gumeot, 
will  not  bear  out  the  contrary  position,  because  there  was 
no  positive  decision  there  upon  this  point.    It  is  also  said 
by  Dr.  Burn,  "  If  a  warrant  is  directed  to  two  or  more 
jointly,  yet  any  one  of  them  alone  may  execute  it.*'  (e)    Lord 
Coke  also  lays  down  the  same  rule;  and  says,  <'  If  a  sherifl^ 
upon  a  capias  directed  to  him,  make  a  warrant  to  four  or 
three,  jointly  or  severally,  to  arrest  the  defendant,  two  of 
them  may  arrest  him,  because  it  is  for  the  execution  of  jus- 
ti9e(/).    This  is  a  dictum  directly  in  point,  applied  to  a 
case  of  civil  process,  and  supported  by  a  powerful  reason, 
namely,  the  execution  of  public  justice.    Upon  all  these 
authorities,  therefore,  as  well  as  for  the  furtherance  of  jus- 
tice, it  seems  clear,  that  wherever  there  is  a  general  directioa 
to  all  the  constables  of  a  county,  any  one  of  them  may  act 
in  any  part  of  the  county,  and,  as  the  constable  here  has 
acted  strictly  upon  that  principle,  there  is  no  ground  for  the 
present  application,  and  this  rule  must  be  discharged. 

(a)  1  Hale't  P.  C.  c.  50,  p.  581.  (e)  1  dMlwynd's  Brnn.  J.  P.  tit, 

(6)  t  Hale's  P.  C.  c.  IS,  p.  no.  Jrrut,  17*,  citing  Dalton,  c.  169. 

(c)  5  Mod.  81.  (/)  Co.  Litt  181  a.    Vide  JfcfiT. 

(d)  1  Lord  Raym.  546.   Cartb.  Mm  v.  Oreen,  5  East,   tS5;  and 
*^*             .  Pri!9tuig€f.W99dmtmj9nte^4S. 
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Marryai,  Gurmsf,  and  Bottand,  contA,  were  stppt  by  thiB       18S8. 

Court.  ^-^"^'^ 

The  KivQ 

V. 

Bay  LEY,  J. — It  is  of  great  importance  that  accuracy  ^"^ 
should  be  observed  in  the  direction  of  process  of  this  nature, 
in  <Mrder  that  the  party  who  is  to  submit  to  it  may  know  that 
it  is  executed  by  a  person  havmg  authority  for  that  purpose. 
Questions  of  the  deepest  interest  may  depend  upon  his 
knowledge  of  that  fact,  because,  in  case  of  resistance,  where 
the  death  of  the  person  serving  the  process  ensues,  that 
resistance  may  assume  the  different  characters  of  murder, 
manslaughter,  or  justifiable  homicide,  according  to  the  va- 
lidity of  the  authority,  and  his  knowledge  of  it. ,  I  agree, 
that  where  a  warrant  is  directed  to  an  individual  by  name,  his 
jioisdiction  is  co-extensive  with  that  of  the  Justices  who 
signed  it,  and  in  such  cases  the  party  served  need  only  be 
informed  of  the  name  of  the  party  serving  it.  On  the  other 
hand,  where  it  is  directed  generally  to  all  the  officers  of  a 
district  by  their  name  of  office  only,  each  one  is  limited  to  the 
juiisdiction  of  his  own  particular  parish.  The  present  is  a 
middle  case.  The  warrant  here  is  directed  specifically  by 
the  official  character ''  to  the  constables  of  fVoolwkh/*  and 
the  question  is,  to  what  extent  of  jurisdiction  they  are  li- 
mited. I  am  of  opinion,  that  both  from  the  cases  which 
bave  been  decided  upon  this  subject,  and  from  the  plain 
reason  of  the  thing,  each  is  limited  to  his  own  parish. 
The  authority  was  given  to  Biichie^  as  constable  of  Wool* 
wich,  not  personally  as  Jt.  B.  nor  generally  as  one  of  the 
constables  of  the  county,  and  therefore  I  think  he  had  no 
authority  -to  act  beyond  the  parish  of  Woolwich.  This  dia- 
Unction  is  expressly  taken  in  the  case  of  The  Village  of 
Charley  (a),  where  it  is  said,  *^  if  a  warrant  be  directed  to 
all  constables,  8lc.  generally,  it  shall  be  taken  respectively, 
and  no  constable  can  execute  the  same  out  of  his  precinct." 
^nd  this  is  founded  in  good  sense  and  re^on,  for  the  name 
of  a  constable  is  \  thing  easy  to  be  learnt,  and  likely  to  be 

(a)  1  Salk.  17^. 
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^"^^^^'^      the  limit  of  his  own  parish,  and  no  man  is  botwd  to  knotr 

«.  that  he  fills  the  character  when  he  goes  oat  of  his  own  pa- 

^"*"*  '  rish.  The  same  distinction  is  etpressly  taken  by  HoUf  C.  J. 
4n  Rex  r.  Chandltr,  when  be  says,  *<  where  a  waftant  k 
dh^cted  generally  to  all  eodslables,  it  shall  be  taken  re- 
spectively to  eadi  of  them  within  their  setend  districts,  and 
not  to  the  constable  of  one  parish  to  take  a  distress  in 
aMther  parish/'  In  addition  to  these  is  Twittft  catt  (a), 
which  bears  very  strongly  and  pointedly  upon  the  present, 
4or  it  goes  the  full  length  of  determimngy  that  where  a 
Warrant  directed  to  the  constable  of  one  parish,  is  executed 
in  another,  resistance,  and  even  die  death  of  the  constable, 
is  JHStifiable ;  and  that  case  was  very  similar  to  the  present, 
for  there  the  warrant  was  directed  to  the  Constable  by  his 
official  character  only,  without  any  limitation  in  terms. 
Upon  the  Whole,  therefore,  whether  I  consider  the  law  as 
Settled  by  the  authority  of  the  cases,  or  the  just  reason  and 
propriety  of  the  thing,  I  am  of  opinion  that  no  constable 
is  justified  in  executing  out  of  his  own  parish  a  warrant 
directed  to  him  by  his  name  of  office  generally,  and  con- 
sequently that  the  prosecutor  in  this  case  has  exceeded  his 
authority,  and  the  defendants  resistance  was  justifiable. 

HoLEOTD,  J.-^I  am  of  the  same  opinion.  I  think  the 
constable  of  Woohridi  had  no  authority  to  act  out  of  his 
district.  I  take  the  governing  pritfidple  to  be  this :  where 
the  wammt  is  directed  to  a  constable,  describing  him  by  his 
tiame  of  office  only,  it  conveys  no  special  delegation  of 
power  beyond  his  own  precinct.  In  this  case  the  Warrant  is 
directed  toC.S.  by  name,  as  an  officer,  and  then  ''to  die 
^onstaUes  of  fVoolwich^*'  The  effect  of  the  latter  direction 
iB  to  give  them  power  as  constables  merely,  and  conse^ 
quently  to  limit  their  authority  to  the  district  in  and  for  which 
they  afe  constables.     I  thiidc,  as  weU  npon  the  authorities^ 

(a)  3  Lord  Riyui.  1300. 
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»  upon  reason  aad  praiciple,  tfcft  «oiwtaU«  i&  this  ami  .  18B^ 
kad  no  jumdictioo  beyond  tbe  pariA  of  fFdohrich*  Dm 
cue  of  Reg^  ▼,  Tbo/gr  aeeiii*  to  me  to  be  quite  deeudve 
of  tbe  poiot,  and  goternt  the  present  Tbe  dicta  in  Hak  -Wana. 
also  appear  to  me  to  impij  Ae  same  conctusfon.  Tbejr 
bold^  tbat  where  il  warrant  is  directed  to  a  particidar  oflfieei^ 
bj  Bame,  be  may  act  oat  of  his  own  immediate  jofisdietiom 
So  it  IS  held  also  in  Bisc  v.  Chandler.  Bat  all  these  cases 
assume  that  the  vairant  is  directed  specially  by  namei  and 
not  by  office  only ;  and  thus  4)onstrued>  I  tfaiiik  they  lend 
materially  to  con6rm  and  strengthen  Regina  v.  Tool^. 
Upon  tbis  view  bf  tbe  subject^  and  <  upon  the  authority  of 
the  cases  mentioned  by  my  ieamed  Brother,  I  am  of  opi- 
nion that  the  service  of  this  warrant  was  illegal,  and  there- 
fore that  this  rule  ought  to  be  pnde  absolute* 

Best,  J, — We  afe  bound  to  take  care  that  thfe  office  and 
duty  of  constables  shall  rest  upon  a  clear,  broad,  and  in- 
telligtble  principle,  so  tbat  tbe  constables  on  th^  one  band 
may  know  what  warrants  they  are  to  esecut^,  and  where  to 
execute  them,  and  on  the  other,  tbat  the  parties  upon%irhom 
they  are  to  -be  executed,  may  know  when  and  where  they  are 
bound  to  obey.  Mice  distioctions  will  be  productive  of  great 
confusion,  and  will  often  produce  tbat  resistance  which  ba|^ ' 
pened  in  Regina  v.  Toohff.  llie  plain,.clear,  and  broad 
principle  upon  which  this  cast  is  to  be  lovemed,  is  tbis, 
BaiB4ly,  tbat  tbe  Magistrate  may  direct  bis  warrant  to  ao|r 
one  by  name,  or  direct  it  to  a  person  by  his  official  ebs^ 
nKter.  If  it  is  directed  to  tbe  party  by  name,  be  mty  ei»- 
ecifle  it  emy  whers  wilhm  tbe  limits  of  tbe  jurisdiction  of  the 
mugbtntes ;  if  it  is  direct^  by  tbe  name  of  oiBc^,  it  can 
only  be  executed  A  tile  district  where  the  -p^rty  b  an  officer. 
In  tbe  first  cate,  tbe  jurMiction  given  to  tbe  constable  is 
^co^atensive  Witb  tii«t  of  th^  signing  Justices;  in  the  se- 
cond, it  is  limi^  to  hie  Own  particular  and  pertonal  distlict ; 
Had  tbis  se^iis  tse  me  to  be  obiTioiis  \»  common  sense.    If  U 
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beiDg  possessed  of  an  anthoiity  extendkig  o?er  a  certaiB 
limit,  appoint  another,  by  name,  to  exercise  ttiat  authoritj 
for  me,  I  evidently  mean  to  make  him  my  representative, 
and  to  give  him  a  jurisdiction  equal  to  my  own ;  but  if  I 
appoint  him  by  office^  I  mean  only  to  give  him  a  jurisdictioa 
limited  to  his  own  oflke,  and  inferior  to  my  own.  The 
cases  alluded  to  by  the  Court,  particularly  Regina  v.  TaoUy, 
and  Rex  ▼•  Chancer ^  in  my  opinion,  most  clearly  lay  down 
this  rule  of  construction,  and  I  think  we  are  bound  to  follow 
that  rule  in  the  present  case. 


Rule  absolute  for  entering  a  verdict 
for  the  defendant. 


The  Bribery 
Act,  f  Geo.  t. 
C.  24.  s.  7.  U 
to  be  con- 
strued pro- 
spectively, and 
not  retrospec- 
tively. 
Where  a  de- 
claration on 
this  statute 
alleged  that 
the  defendant 
bad  received  a 
bribe  '^for 
givinc   his 
▼otey'^andthe 
evidence  nega^ 
tived  any  pro- 
mise or  agree- 
ment for  a 
bribe  previous 
to  the  elec- 
tion :— Held, 
tliat  the  case 
was  not  within 
.  the  statute, 
and  that  the 
objection  was 
ground  for  a 
nonsuit. 


Lord  HuNTiNGTOWER  V.  Ireland. 

JJEBT  for  penalties  under  the  2  Geo.  2.  c.  24.  s.7,  for 
bribery  at  the  last  general  election,  for  burgesses  to  serve  in 
parliament  for  the  borough  of  Jlchester.  The  declaration  con* 
tained  two  sets  of  counts ;  the  first,  charging  the  defendant 
with  receiving  a  bribe  before  he  voted,  and  the  second, 
charging  the  receipt  after  he  voted ;  but  m  both  the  allega- 
tion was,  that  he  had  received  the  bribe  ^'  for  giving"  his 
vote.  At  the  trial,  before  JRuhardeon,  J.,  at  the  last  Sum* 
mer  Assizes  for  Somersetshire,  no  suflkient  evidence  being 
adduced  in  support  of  the  first  set  of  counts,  upon  them 
the  defendant  had  a  verdict ;  but  there  was  evidence  to  shew 
the  receipt  of  money  by  the  defendant  after  he  had  voted. 
It  was  however  objected  that  those  latter  counts  could  not 
be  sustained,  because  the  words  of  the  allegation  **  for 
giving  his  vote/'  were  not  consistent  with  the  language  of 
the  statute  *^  to  give/'  &c.  and  were  in  themselves  equivocal, 
and  conveyed  no  specific  or  intelligible  charge.  The  learned 
Judge  however  oveivruled  the  objection,  and  the  pfauntiff 


SASTBR  TEUJdf  VOURTH  GEO.  IT; 

bad  a  verdict  on  the  second  akt  of  counts,  inth  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  (a). 

^dam,  in  Michaelmas  Term^  moved  accordbgly,  and 
obtained  a  rule  nisi  to  enter  a  nonsuit,  and  stated  the  ques* 
tion  to  be,  vrhether  giving  money  after  'an  election,  without 
proof  of  a  previous  contract  or  pronuse,  was  within  the 
Bribery  Act. 

Gaseke  and  E.  Lowes  now  shewed  cause,  and  made  two 
points.  First,  that  the  language  of  the  dedaration  was 
conustent  with  the  terms  of  the  statute,  and  sufficiently 
plain  and  certain  to  express  the  charge  against  the  de- 
fendant; and,  second,  that  die  objection,  if  tenable  at  all, 
was  an  objection  upon  the  record  which  ought  not  to  have 
been  raised  at  nisi  prius,  but  should  have  been  reserved  for 
a  motion  in  arrest  of  judgment.'  Tie  statute  upon  which 
the  action  was  founded,  was  rather  remedial  than  penal, 
and  ought  to  receive  the  most  liberal  and  extended  construc- 
tion. The  object  of  the  legislature  was  to  remedy  an  evil, 
and  if  the  defendant's  offence  was  brought  within  the  spirit 
of  the  act,  the  Court  would  not  be  strict  in  construmg  it  by 
the  rules  of  verbal  criticism.  Hie  offence  was  in  essence 
the  same,  whether  the  bribe  was  received  before  or  after  the 
vote  was  given,  and  if  it  were  to  be  held  that  the  statute 
never  applied  unless  distinct  evidence  was  given  of  an  agree- 
ment for  the  bribe  previous  to  the  act  of  voting,  die  offence 
could  scarcely  ever  be  made  out,  and  a  wide  door  would  be 
opened  for  the  practice  of  bribery  and  corruption.  It  waa 
perfectly  reasonable,  that  after  evidence  that  the  money  was 

{m)  Aootlier  •bjcction  taken  at  the  trial  was,  that  there  was  no  snffi- 
^  cient  proof  that  two  of  the  candidates,  averred  in  the  declaration  to 
'  have  been  present  at  the  election,  were  in  fact  present:  bnt  the  learned 

Jndge  over-mltd  Oiat  objectioD,  on  the  anthority  of  Coaifre  v.  Pitt  % 
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pmi  tnd  A6T4He«m«,f!|ie  pff«iiiie«id  i^eaeiil  tbovUbe 
implied.  All  agreeifteiit  to  fote  for  a  pecaniirjr  conpidieraCioMp 
eTen  though  the  Tote  was  not  in  fact  given,  was  an  oflTence 
utidnn  Ike  statute.  S^  tko  was  the  agreeing  to  forbear  to 
TOlc^  theag^  tba  pwrtj  aftarwacds  wited;  The  period  vhea 
tie  Money  was  paid  was  qnileiMUffriil;  for  if  the  defend- 
ant  voted  nnder  the  ap^MiM  and  belief  tlttt  he  shonld 
receive  money  for  so  voting,  that  was  an  offenea  snbslaB* 
tially  within  the  statute.  But  if  the  objection  taken  for 
Ae  deftiidattl  had  any  weigPit,  it  waa  m  objection  vpon 
tlw  record*  and  oa^t  Skot  tkmfore  to  hatw  been  taken  at 
nisi  priusw    It  is  inqpossible  that  the  woiria  "  for  giving** 


couid  Mean  ^  to  give;"  they  had  cicsriy  a  ratnaapectiw 
mm4,  and  must  be  constmed  aa  '^  for  having  given."  Here 
was  therefore  not  an  anbigni^y  but  a  direct  variance  be* 
tween  dM  dedaration  and  the  statute^  and  of  that  liie  de- 
fendant ooaid  only  avail  himaelf  by  a  motion  in  arrest  of 
judgmeat,  or  by  a  wsit'of  error. 

Aimrn,   Sdopyn,  and  C.  F.  WiBUums,  contri,  wene  stopt 
by  the  Court. 


'  BAT&nr,  J,-t-Tw0  qnestiona  are  proposed  for  cor  con* 
sideration  in  this  case.  Firsl^  whetibier  the  langaage  of  ibe 
aet  of  pariiaiMnt  applies  to  the  caae  wWve  oo  ptoMise  or 
agrecMent  to  give  the  TOle«  is  proived  to  have  been  naadfr 
prior  to  Ihe  act  of  votiag*  so  aa  to  aiakedie  recoiptofi 
nsoney  for  having  voted»  an  offmee  withia  the  hrw;  and 
second,  whether  Uie  obfection  urged  on  the  part  of  dn  de« 
fcadant  waa  properly  takfli  at  t&a  Irisi,  or  is  an  jd|>jBction 
upon  the  record,  which  oi^ht  to  have  been  reserved  for  a 
motidn  in  arrest  of  jndgment.  Upon  die  first,  mnc&  has 
b^eo  said  respecting  the  policy,  of  giving  an  equitable  con- 
strnetien  to  the  statoto,  bat  to  which  we  cannot  give  nny* 
weight.  This  is  a  penal  law,  and  is  to  be  construed,  like  alt 
others  of  a  sinilar  nafture,  strictly;  the  dittinctfon  uniformly 


iatcttiiy  the  Conrt  be^ceti  penl  and  teaicdial  lai»^  ii  tew 
19^11  kaown  to  raqutoe  cEpiarori»n,  Mid  toe  longesteMislied 
to  admit  of  a  depaitwe.  from  it,  m  dlia  tnstanoe.    We 
ipiut  look  to  the  predae  laiBgaage  of  the  statute.    U  w 
said  in  sect.  7»  ^  if  any  petson  who  sh^  ieoeive»  flic,  or  «b^ 
agree  to  reoeife,  8cc.  to  gm  his  vota^  or  te  refiue  or  forbwr 
t0  ghe  his  vote.''    What  is  the  maaning  <t  ihesa  words,  end 
yffh^t  qSw^  do  they  definsf    The  words  era  clearly  pro» 
apeetive^  and  90t  retroapectiirc^  and  the  offence  iaevidsntlji 
the  takiiig,  or  agraekig  to  take,  a  brib^  in  order  to  give  the 
voi%  at  a  aufase<pieot  period.    This,  I  think,  is  the  interpre 
MJon  which  piam  sense  and  nsason  woald  put  upon  this 
^ause,  and  certunly  moat  connstent  with  the  probaMe  in- 
t^otion  of  the  .legislatare,  in  pronding  a  reapedy  for  th» 
mischief  cool)eiQ(ilaled.    We  am  thetefore  net  Mrarranted  in 
constniiiig  this  cbuse  retrospectively.    There  are,  however, 
aome  other  parts,  of  the  act  whkh  nuy  shew  what  was 
passing  in  the  mind  of  the  legislative  at  the  time  it  was 
enacted,     la  the  irst  section  we  find  the  oath  which  is  to  be 
administeied  to  the  voters,  is  this :-— ''  I  swear  that  I  have  not 
received  any  sum,  fcc.  in  order  to  give  my  vote  et  this  eleo- 
tioa,''  wliich  is  cleaiiy  prospective,  and  cannot  possibly  be 
segarded  in  any  other  sense.    It  is  aligned,  that  it  is  ^nite^ 
as  great  a  wiischief  to.  receive  e  sum  of  money  after  the 
paity  has  voted,  es  before ;  that  may  be  so,  bift  the  oath 
appGes  only  to  wfaat  has  been  passing  before  Ae  election. 
If  the  legiflhtore  had  intended  to  bind  tiie  conscience  of  the 
vot^r  £srtber,  they  mi^t  have  added  to  the  oath,  after  the 
word  .^received,''  the  wprds   <'  and  1  will  not  receive  -fet 
having  given  my  vote.''    Bst  these  words  are  not  introdfN^* 
The  8th  section  also  throws  some  light  npon  this  subject* 
By  that  section,  offenders  against  the  act,  discovering  ot^rs^ 
are  to  be  indemnified.    But  what  is  die  time  within  which 
their  disetosore  is  to  afford  protection,  and  to  what  period 
is  the  disciosara  to  have  reference  i    Within  twelve  Months^ 
not  after  they  have  received  a  brib^  %ince  the  election,  but 
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witbio  twelve  months  **  next  after  such  election.'*    Hiere- 
fore  if  it  should  turn  out  that  there  was  nodiing  ^ven  to 
vote  until  after  the  election,  the  party  would  not  be  within 
the  protection  of  the  discovering  clause.    But  without  laying 
any  particular  stress  upon  these  provisions,  (except  that  they 
have  a  tendency  to  shew  that  it  was  at  least  doubtful  whether 
the  legislature  meant  to  carry  the  words  of  the  act  beyond 
their  apparent  and  ordinary  sense),  I  think  die  aecticHi  in 
question  must  be  construed  prospectively,  and  not  retro- 
spectively.    With  respect  to  the  second  point,  I  am  of 
opinion  that  the  objection  was  properly  taken  at  die  trial  as 
for  a  nonsuit,  and  is  not  an  objection  upon  the  record.    The 
allegation  in  the  declaration  is,  that  the  defendant  received 
money  **  for  pving"  his  vote,  &c.     If  the  words  had  been 
for  ''  having  given''  his  vote,  then   I  think  the  objection 
would  have  been  one  upon  the  record ;  but  the  words  used 
in  the  declaration  are  at  most  equivocal  or  ambiguous; 
not   b   plain   and  express  variance  with  the  words   of  the 
statute,  but  so  equivocal  that    their  real  meaning  cannot 
be  ascertained  with  proper  legal  certainty,  and  consequently 
they  convey  no  sufficient  charge  against  the.  defendant.    In 
-substance,  the  objection  to  the  declaration  is,  not  that  it 
charges  a  wrong  oSeoce,  but  that  it  chaiges  no  offence  at 
all,  within  the  statute,  and  that  I  think  was  an  objection 
properly  taken  at  the   trial.    Indeed  it  was  absolutely  ne- 
cessary to  take  the  olgection  then,  or  it  could  never  have 
been  taken ;  for  after  verdict,  equivocal  language  in  a  de- 
claration is  cured,   upon  this   ground,  that   the  Court  will 
presume   that  tlie  Judge  at  nisi    prius  did  his  duty,   and 
conBned  the  evidence  to  the  penal  and  substantial  part  of 
the  declaration ;  but  that  rule  will  not  hold  where  the  gist 
of  the  offence  is  not  within  the  statute.  Avery  v.  Hoole  (a). 
Upon  both  points,  therefore,  I  am  of  .opinion  that  this  ac-^ 
tionis  not  maintainable,  and  a  nonsuit  mast   be  entered 
pn  those  counts  upon  which  the  plamtiff  had  a  verdict, 
(a)  Cowp.  8t5. 


BAST£R  TERM,  FOURTH  GEO.  IV. 

HotHOYD,  J. — I  think  the  rule  for  entering  a  nonsuit 
must  be  made  absolute.    It  has  been  argued  that  we  are  to 
construe  this  act  of  parliament  as  if  it  were  remedial.     In 
one  sense  of  the  word,  all  penal  acts  are  remedial^  inas- 
much as  thej  tend  to  remedy  an  evil  or  mischief  which  has 
prevailed.    But  that  is  not  the  meaning  of  the  distinction 
between  a  remedial  and  a  penal  act.    The  term  ''  remediaP 
is  applicable  to  those  acts  only  where  a  remedy  is  given  to 
the  party  injured ;  the  term  ''  penal"  is  applied  where  the 
remedy  given  is  to  be  construed  strictly,  and  not  beyond 
the  terms.     This  is  a  penal  statute,  and  is  to  be  construed 
literally  and  strictly.     Whether  it  was  the  intuition  of  the 
legislature  that  the  statute  should  have  a  retrospective  as 
well  as  a  prospective  operation,  it  is  unnecessary  to  con- 
sider, because,  upon  the  face  6(  the  act  there  is  nothing  to 
warrant  us  in  giving  it  a  retrospective  construction.     This  is 
clearly  demonstrated  by  the  language  of  the  7th   section. 
The  words  '*  to  give,**  as  here  used,  must  mean  <'  in  order  to 
give."     The  words  **  to  forbear"  cannot  be  retrospective, 
because  no  man  can  forbear  to  do  an  act  which  he  has  already 
done.    This  construction  of  the  clause  upon  which  the  ac- 
tion is  founded  is  the  only  one  that  can   rationally  be  put 
upon  it,  and  is,  1  think,  strongly  corroborated  both  by  the 
preceding  and  subsequent  clauses.    I  am- also  of  opinion, 
that  this  objection  was  properly  raised  at  nisi  prius.    If  the 
declaration  had  charged  the  offence    in   the  retrospective 
sense, ,  the  only  evidence  necessary  to  produce  would  have 
been  pigment  of  the  bribe  after  the  act  of  voting,  and  then 
the  objection  would  have  been  on  the  record,  and  could 
not  have  been  taken  but  in  arrest  of  judgmait.    But  that 
is  not  the  case,  and  though  the  declaration  would  perhaps 
have  been  held  bad  on  demurrer,  still  as  the  defendant  did  not 
demur,  and  as  after  verdict  it  is   presumed  he  understood 
the  allegation  made  against  him,  by  his  having  joined  issue, 
the  only  opportunity  of  taking  the  objection  was  at  the 
time.of  the  trial.    Tl^e  case  oi  Avery  v.  Hook  cited  by  my 
YOL,  u. .     •  CO 
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Brother  Btyley,  appears  to  me  to  be  piecisdj  im  point  on 
this  subject,  and  upon  bodi  qnestbns  1  am  of  opinion  Ant 
the  defendant  is  entitled'  to  judgment  of 


Best,  J. — I  feel  as  strongly  as  any  man  in  tbis 
the  mischievous  tendency  of  the  baneful  praetice  of 
at  elections/  a  practice  which  can  bare  no  other  efieet  tban 
to  bring  discredit  upon  a  body  to  which  every  good  subpect 
looks  up  with  reverence  and  reject;  and  as  far  as  it  is  in 
my  power  I  wiU  endeavour,  consistently  with  the  rules  of 
lawy  to  suppress  it.  1  am  of  opinion,  that  if  it  coaM  be 
put  down,  every  practicable  objection  to  tbe  dection  of 
members  to  serve  in  parliament,  would  be  removed;  but  we 
must  take  care,  diat  in  our  station  as  Judges,  we  do  not 
transgress  the  rules  of  hw.  If  the  kw  is  not  ttaaug  enough 
for  the  purpose,  there  is  another  body  to  which  appcsal  watj 
be  made,  and  will  not  be  made  m  vain  for  its  octension.  I 
am  clearly  of  opmion,  that  die  case  now  presented  to  us 
does  not  come  within  the  statute  upon  which  the  action 
is  founded.  There  is  one  set  of  counts  charging  that 
the  defendant  had  voted  in  consequence  of  a  previoas 
agreement  to  give  him  a  sum  of  money,  and  another,  that 
after  he  had  voted  he  had  received  a  sum  of  mcney»  without 
stating  that  it  was  in  consequence  of  a  previous  agree- 
ment The  first  charge  is  negatived  by  die  evidence.  Than 
the  question  upon  die  second  is«  whether  if  a  man  having 
voted  without  any  previous  agreement,  afterwards  takes  a 
sum  of  money,  he  commits  any  offence  widiin  die  meaning 
of  die  bribery  act.  1  am  decidedly  of  opinion,  that  he  does 
not.  Whether  he  commits  an  offence  against  the  eoaunon 
law  of  the  country  is  another  matter,  but  that  is  not  now 
th<^  question.  Has  he  committed  any  offence  within  die 
meaning  of  this  act  of  parliament  f  1  throk  all  the  terns 
of  the  statute  shew  most  clearly  diat  it  applies  only  to  a 
case  where  there  has  been  a  previous  agreement  to  give  a 
bribe  in  order  to  vote,  and  not  to  that  where  moiiey  has  been 
given  after  the  election  witbout^a  previous  agreem^t.    The 


act  18  unquestiooably  both  remedial  and  peoal.  The  ad* 
ministration  of  the  latter  part  only  appertains  to  us ;  the 
other  is  in  the  hands  of  the  House  of  Commons,  if  ho 
have  it  in  their  powor  to  administer  it,  by  excluding  the 
member  unworthily  elected,  from  his  seat,  and  substituting 
the  person  injuriously  kept  out.  But  tlie  pensd  part  of  this 
law  is  severe  enough ;  its  disqualifications  are  irrevocable ; 
the  offence  it  constitutes  is  one  ^'  null&  virtute  redemptum  ^'' 
and  therefore  in  applying  such  a  law,  it  is  not  enough  to 
attend  to  the  spirit  of  its  enactments,  we  must  tie  ourselves 
down  to  the  very  letter*  I  think  the  present  case  does  not 
fall  within  either  the  spirit  or  the  letter  of  the  law.  It 
is  possible  that  a  man  who  has  ^ven  an  honest  and  consci- 
entious vote,  may  afterwards,  his  poverty,  but  not  his  will, 
consenting,  submit  to  accept  a  gratuity  for  the  vote  he  has 
given.  Where  the  money  is  previously  paid,  a  great  differ- 
ence arises,  and  it  would  ill  become  us  to  level  to  the  same 
degree  of  crime  consenting  poverty  and  deliberate  cor- 
ruption. Mo  evil  consequences  can  result  from  our  de- 
cisicm  to-day.  That  legislature  from  whom  the  law  ema- 
nated, may  revise  and  extend  it ;  we  cannot  do  either ;  we 
have  only  to  administer  it  as  we  receive  it  from  them.  I 
fully  concur  with  the  rest  of  the  Court  in  all  the  arguments 
they  have  brought  to  bear  upon  the  case,  and  I  am  clearly 
of  .opinion  that  the  defendant  is  entitled  to  judgment  of 
nonsuit. 

Rule  absolute. 
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The  like  judgment  was  entered  in  anodier  case  of  Lord 
HutOmgtawer  v.  Gardiner^  which  depended  upon  the  same 
question. 
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Lact  and  Bkookb  v.  Woolcott  and  Tocksb. 

Where  one  of  i^SSUMPSIT  against  the  acceptors  of  two  bills  of  ei- 
irtrSrSd,  change.  Tlie  defendant  IVodcoti  Buffered  judgment  by 
of  bLikluJScy,  dcfcult  and  Tucker  pleaded  the  general  issue,  Non  As- 
accepted  m  bill  gumpsit.  At  the  trial  before  Jbbott,  C.  J.  at  the  Middlaer 
\n  Uie^nimie  of  Sittings  in  Hilary,  1822,  a  verdict  was  found  for  the  plaiiH 
?u*t  ttie'pri.^**'  tiffs,  with  420/.  damages,  subject^  to  the  opmion  of  the 

^a?tnlr*^— ^"   ^^"^  "P*^"  *®  following  case  :— 

Held,  that  in  The  defendants,  from  the  jear  1818,  had  carried  on  bu- 
an  innocent  siness  in  partnership  as  glasscutters.  On  the  8th  Septemberg 
M  ilitfabir**  ^^^^'  ^°®  Edward  M'DontU,  at  the  instance  of  one  Tko- 
iccnrity.  fna$  Mower  Keats,  drew  the  two  bills  upon  which  the  acCioo 

was  brought,  and  which  were  in  these  terms: — ^^200/. 
tendon,  8  Sept.  1820.  Three  months  aft^r  date  pay  to  my 
order  two  hundred  pounds,  value  received.  Edw.  M*Do^ 
nelL  To  Messrs.  Woolcott  and  Tucker,  glass  merchants. 
No.  127,  High  Holbom.  Accepted,  Woolcott  and  Tucker. 
Indorsed,  Edw,  M^Donell ;  Edw.  Mayo/*  The  second  bill 
was  in  the  same  terms,  except  that  it  contained  the  indorse- 
ment of  Keati  between  those  of  M'DoneU  and  Mayo. 
Woolcott  accepted  the  bills  in  the  name  of  hu  firm,  the 
only  consideration  for  which  was  an  unstamped  post  obit 
bond,  in  whicn  6ne  Ramtden  was  the  obligor,  and  who  was 
at  the  time  a  prisoner  in  the  King^s  Bench  Prison.  The 
acceptance  and  consideration  were  private  transactions  of 
Woolcott,  unknown  to  Tucker,  and  uncollected  with  the 
partnership  business.  On  the  14th  September,  Mayo  re- 
ceived the  bills  from  Keati ;  the  consideration  between  them 
bemg  valuable  and  bon&  fid^.  On  the  igth  of  September, 
Mayo  indorsed  one  of  the  bills  to  the  plaintiffs  in  the  usual 
course  of  business,  and  on  the  6th  of  December  indorsed 
the  other  to  the  plaintiffs  in  the  same  manner  ;  the  plaintiffs 
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-making  no  inquiry  respecting  the  firm  of  the  defendants,        18^3. 

but  taking  the  bills  wholly  upon  the  credit  of  Mayo,  with 

whom  they  had  considerable  dealings,  and  who  was  indebted 

to  them  for  goods  sold  at  the  period  of  both  the  indorse-    Woolcott. 

ments.     In  July  or  Augiut  previous  to  these  transactions, 

the  defendant  WoolcoU  committed  an  act  of  bankruptcy,  and 

a  commission  issued  against  him  on  the  S7th  of  September, 

under  which  he  was  duly  declared  a  bankrupt.    The  ques* 

tioQ  for  the  opinion  of  the  Court  was,  whether  the  defendant 

Tucker  was  liable  to  the  payment  of  these  bills,  they  having 

been  accepted  by  the  defendant  WooHcott  in  the  name  of  the 

firm,  but  on  his  own  private  account,  and  after  he  had 

committed  a  vaHd  act  of  bankruptcy.    If  the  Court  should 

be  of  ojMnion  diat  he  was   liable,  the  verdict  to  stand, 

otherwise  a  nonsuit  to  be  entered. 

Huickifuon,  for  the  plaintiffs,  was  stopped  by  the  Court, 
and 

Comyn,  for  the  defendant,  being  called  upon,  con- 
tended, that  as  WoolcoU  had  committed  an  act  of  bank- 
ruptcy previous  to  his  accepting  the  bills,  the  partnership 
between  him  and  Tucker  was  in  law  dissolved,  and  there- 
fore he  had  no  power  to  bind  the  firm  by  an  acceptance 
*in  their  name.  It  had  been  decided  in  Ramsboiiom  v. 
Lewis  (a),  and  Thomason  v.  Frere  (6),  that  after  a  secret 
act  of  bankruptcy  one  partner  has  no  power  to  dispose 
of  the  partnership  property  by  an  act  of  his  own,  done 
in  die  name  of  the  firm;  and  by  parity  of  reasoning,  he 
could  have  no  power  under  such  circumstances  to  lay  the 
firm  under  a  new  responsibility,  or  to  make  the  partnership 
funds  liable  to  a  future  claim  originating  in  his  own  act. 
There  was*  no  case  in  which  this  was  distinctly  laid  down  as 
law,  but  it  was  a 'necessary  inference  from  the  decision  in 
the  cases  cited.     WoolcM  was  in  fact  no  longer  a  pwtntr, 

(a)  1  Campb.  278.  (6)  10  But,  4  IS.    S«e  Chilty  on  BUIt,  35« 
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182S.  and  could  therefore  do  no  act   to  bind  the 

^-^^'^^-^  whether  by  a  truufiur  of  partnenhip  property,  or  fay  m 

«.  tion  of  partoenhip  liability.    The  judgoiieDt  therefore  ought 

WooMow.  tobeforthedeieiidaau. 


\ 


Per  Ctffjam. — ^This  case  preseats  no  diflkulty,  aad  adnkt 
of  no  aigument*  The  doctrine  now  uiged,  if  it  were 
sanctioned  by  a  coart  of  law,  wonld  be  productive  of  the 
most  mischievous  consequences  to  coomierce.  It  is  deari 
that  a  man  who  suflEers  himself  to  appear  to  the  wcMid  as  a 
partner  b  afirm^is  liable  to  all  the  lesponsibilities  incurred  fay 
the  firm,  although  he  be  not  in  reality  a  paitner,  and  it  was 
so  hdd  by  Lord  Kettyon,  in  the  case  of  Baker  ^.CkarHom{ay 
That  case  was  the  exact  coaverse  of  the  present,  and  in  prin- 
ciple applies  to  it  pointedly.  There  the  plaintiff  was  the 
innocent  holder  of  a  bill  drawn  by  a  firmi  of  which  the  de- 
iendant  was  a  partner,  but  which  he  offered  to  prove  was 
not  the  firm  by  which  the  bill  transactions  of  the  partoen 
were  carried  on.  Here  the  plaintiffs  are  innocent  indorsees, 
having  taken  the  hills  boafi  fide  and  for  a  valuable  ooasider- 
atioQ.  They  see  the  acceptance  of  '^  Wo<Jcoit  and  Tudon"" 
upon  the  bilk;  those  persons  were  then  in  fitK:t  partaers,  so 
far  as  their  jomt  transactions  wiA  the  ^orld  could  aiake 
them  sudi ;  one  of  them,  indeed,  had  previously  committed 
an  act  of  bankruptcy,  and  in  law,  perhapsi .  the  partnership 
was  dissolved.  But  they  continued  to  hold  themselves  out 
•  to  the  world  ostensibly  as  partners,  and  .Aerefore  eaich  was 
bound  by  the  acts  of  the  other*  The  cases  of  Ramtboiiom 
V.  LemUy  and  Thomamt^  t.  Frertf  by  no  means  support  the 
argumeat  now  contended  for ;  they  only  went  the  length  of 
.deciding,  that  after  a  secnst  act  of  baaknqptcycomautted  by 
.one  partner,  the  other  cannot,  by  .an  indoraement  in  the 
name  of  die  firm,  transfer  the  property  an  a  biH  bdonging  to 
ithe  firm  before  the  bankruptcy.  That  decision  is  not  at  all 
inconsistent  with  our  deciaon  in  the  present  case.    Here  a 

(<0  Feske'8  N.  P.  €.  80.    Sec  WmmisinL  v.  Jokiuon,  sate,  282. 
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■MHi  who  IB  de  facto  and  osteiisU>ly  a  partner,  accepts  bills  in  1838. 

tke  name  of  hm  torn,  and  although  he  had  then  committed  ^"^^^^ 

an  act  of  bankrupl<7«  stiH  there  is  no  doubt  that  his  ac-  v. 

ceptance  was  the  acceptance  of  the  finn^  and  renders  his  Wooi.oo»t. 
partner  liable  to  an  innocent  indorsee.    The  judgment  of  the 
Court  therefore,  must  be  for  the  plaintiffs. 

Jndgment  for  the  plaintiffii. 


-     OxEffHAif,  Gvent.  one,  tec.  v.  Lemow  and  Others. 

A:S6UMPSrr  on  an  attorney's  bill.    At  the  irial  before  Where  an  at. 

Richardson,  J.  at  the  last  assizes  for  SomersetMre,  it  ap-  taiDeS  jointly 

peared  in  evidence  that  the  present   defendants,  four  in  Arties* S^de- 

number,  had  been  defendants  in  four  separate  suits  instituted  rend  a  snit 

in  the  Court  of  Exchequer,  respecting  a  parish  modus,  in  delivery  of  a 

which,  as  parishioners,  they  were  all  interested,  the  ques-  sumeient\o* 

tion  beine  tfie  same  in  all  the  causes;  that  the  present  plain-  entitle  him  to 

®  ^  r  I-  maintain  a 

tiff,  at  die  request  of  the  defendant  Lenton,  who  acted  for  joint  action 

all,  and  took  npon  hhnself  the  whole  management  of  the  hlTcoitsf  ^  ^^' 

business,  had  conducted  thehr  defence  in  those  suits:  die  ^i^intGf£o.s. 

...  c.  SS.  ••  S3. 

original  instructions  to  defend  the  suits  were  given  by  Lemon,     Agreeing  to 
but  all  the  defendants  had  occarionally  conferred  with  the  anantom  i>f 
I^ahitiff  on  Ae  sntgect,  had  recognised  him  as  tibeir  pro-  „^^^^   . 
fessional  adviser  in  the  suits,  and  had  called  respecting  die  »/ter  a  ones- 
settlement  of  his^  bill.    At  the  close  of  the  business,  the  has  been  re- 
plaintiff  delivered  in  a  bill  containing  his  cburges  against  all  j^7^  at^th^ 

Urn  defendants,  to  Lmon,  which  not  being  paid,  the  pre-  <"^'  ^^^  ^^ 

'  '  ,  .    ,      waive  an  ob- 

sent  action  was  brought  egaioBt  aU  die  defendants  jointly,  jection  to  the 

Two  questions  were  raised ;  £rst,  whether  there  was  suffi«>  liability  ^n'the 

ci6Dt  evidence  of  a  joint  retainer  byall  the  defendants,  and  ^^'a?bitator 

ssoond,  whether  die  delivery  of  a  joint  bill  to  one  defen-  has  made  his 

dant  only  was  a  proper  delivery  under  the  statute  2  Geo.  2. 
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182d«  c.  23.  8.  23.  The  learned  Judge  left  the  first  as  a  questiMr 
of  fact  to  the  Jury»  viho  found  that  there  was  a  joint  re- 
tainer,  and. reserved  the  second  for  the  opinion  of  the  Court,* 
LBitoif.  and  the  plaintiff  had  a  verdict,  with  liberty  to  the  defeodantr 
to  move  to  enter  a  nonsuit  upon  the  point  of  law  reserved. 
It  was,  however,  agreed  in  the  mean  time,  to  refer  the 
amount  of  the  plaintiff's  bill  to  a  gentleman  at  the  bar,  and 
upon  the  reference^  a  sum  of  ^L  was  taken  off. 

Manning,  in  Michaelmas  Term  last,  havii^  obtained  a 
rule  nisi  to  enter  a  nonsuit, 

Jeremy  now  shewed  cause,  and  objected,  in  the  first  •  in- 
stance, that  as  the  defendants  had  agreed  to  refer  the  amount 
of  the  damages  .to  arbitration,  this  was  a  waiver  of  ail  ob- 
jection to  their  legal  liability,  and  consequently  the  Court 
could  not  entertain  an  application  to  enter  a  nonsuit ;  the 
motion  should  have  been  to  set  aside  the  award,  if  objectioiH 
able.     He  referred  .to  Peters  v.  Anderson  (a),  but  . 

The  Court  said,  that  the  agreement  to  refer  the  amount 
of  the  damages  was  not  a  waiver, of  the  question  as  to  liabi- 
liky,  unless  it  appeared  from  the  Judge*s  repprt  that  the  de- 
fentlants  had  expressly  consented  to. abandon  the  objections 
Uiken  at  the  trial. 

Jeremy^  in  addressing  himself  to  the  point  reserved,  was . 
stopt  by  the  Court,  and« 

Manning  was  called  upon  to  support  the  rule.    The  de-- 
fendants  being  severally  parties  to  four  separate  suits,  and^ 
having    each    separate    interests  fo   defend,   each  was  by 
the  statute   entitled  to   haye  a  separate   bill  of  costs  ;<le- 
livered.    Thiere  was  no  evidence  in  the  case  to  shew  that . 
the  defendant  Lemon,  to  whom. alone  the  plaintiff's  bill  was 

(a)  1  Marsh.  236. 
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delivered,  received  any  authority  from  the' other  defendaniia        1833. 

to   employ  an  attorney  for  them;  or  to  conduct  their  de-.      v^v^«^ 

leoce  on  their  behalf.    In  this  respiect,.  therefore,  this  case,    O*"**^"' 

was  materially  different  from  Crowder  v.'Shee  (a).    It  was;      LsMoir. 

there   held/  that  *'  where  several  are  jointly  liable  to  an 

attorney  for  business  dcme^^the  delivery  of  a  copy  of  a  bill 

to  one  of  them,  yrom  whom  the  attorney  has  received  hi$  in^ 

structiofis,  is '  sufficient."    That  decision  was  founded  upoit 

iSe  ground  that  one  of  the  defendants  had,  by  authority^ 

acted  for  the  rest,  and  that  the  plaintiff  h&d  ktaown  no  other 

person  in  the  business,    .Now  there  is  no  such  fact  found  in. 

the  present  case,  and  consequently  it  is  not  governed  by  that, 

decision.    The  saine '.  distinction  is  to  be  dra^vn .  between  this. 

case  wad  Finchett  r.  How  (b).     The  words  of  .'the  statute 

are»  '*  shall  have  delivered  to  the  party  or  parties,  or  left  for, 

faim/  her,  or'  tbem>  at  his,  her,  or  their '  dweUing*bouse,  «« 

bill."    It  isr  true,  that  both  the  Ull  to  b$  d^iveced  and  the. 

place  of  delivery,' are  in  the  aingularnumber ;  .but .the  parties: 

are  mentioned  in  the  plural,  and  reddendo  singula  singulis, 

the  I^slature  clearly  meant  to  direct  that  ^cb  of  the. parties 

should  receive  a  copy  of  the  bill*  '   Looking  to  the  real 

object  of  the  statute,  and  codsiderii^  the  nece^ity  of  p.ro-« 

tectiog  the  interests  of  suitors  by  a  strict  aylherepce  to  it% 

directions,  tb^  defendants  are  entitM  to;  judgment  of  n«nn 

suit." 

Per  Curiam. — There  is  no  doubt  or  difficulty  in  this  case. 
It  fills  completely  within  the  principle  laid  down  in  Crowder 
V.  Shee,  and  Finchett  v.  How,  and  if  we  were  to  grant  the 
application  for  a  nonsuit,  we  should  in  effect  overturn 
those  decisions,  for  which  there  is  no  pretence.  The  defen- 
dants here  had  clearly  a  joint  interest  to  defend,  and  the 
Jttiy  have  found  as  a  fact,  that  their  retainer  of  the  plaintiff 
was  joint  ako.  They  had  a  common  interest  in  the  question 
to  be  decided,  although  they  had  a  separate  interest  as  to 
(tf)  1  Campb,  437.  {b)  2  Campb.  877. 
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1898.       tl»  ignteim  df  tbur  lnfaait^    CouliitbeoontaMied  tksi 
Awe^bfendwita  ire  kJietrible  for  iiniiiiiiHMii  iii    Thcj  hal 
ft  caimnon  mtaratt  in  ike  BiibjecMnattcr  of  liie  suite,  and 
they  niglit  join  to  inatitnte  or  defend  then.    It  is  when  a 
persofti  'MiMg  a  •Unugei^  iaterfcrei  with  the  suit  of  another 
wmn, ttiat  he- becomes  liaUe  to  iAe  pe&ahies  of  naaintBBanoe; 
not  lo.where  helms  a  cottuaon  inteiast  wtdi  the  suitor  oo  the 
Kseoffd.    The  Juiyhavieg  fooad  the  'fiRt  of  a  joint  letaiBer, 
UfotteiM  tiiat'  the  {danitiff,  by  delifeiiog  oas  bill  to  die 
party firoia whom  he recmed  the Tetaaner^has perfectly sa- 
ias6ed  the  reqoitites  of  Ihestatate.    The  werdsof  the  sta- 
tute ere,  '^  thstad  ettoHiey  thdl  oondbence  any  actioii  fior 
the  fecovery  of  Us  fees  oalM  the  expifstion  of  one  moDih 
rfter'he  rfisU  Imve  delivered  unto  the  party  or  parties  to  be 
diarged  therawitlhy  or  left  for  Uaiy  her,  or  them,  at  his,  bcr, 
or  dMT  dmelHt^houae/*  not  direUmg^^Aomsr,  <<«  W^*  aot 
Nib  ^<of  such  fees,''  8(c.  which  desrly  flhem^  diat  the  le« 
gidatare  did  not  intend  that  a  ropy  of  the  bill  sbonU  he 
left  at  the  dweHiiSg4iouseof  each  person  nbo  was  joindy 
liable  with  others.    Tlie  statnle  does  not  deprive  the  at«» 
tomey  of  his  common  law  ri{^  of  actioBy  it  only  directs  in 
what  manner  the  lictioii  shall  be  bronght.    In  point  of  law, 
the  delivery  of  a  bill  t6  one  of  sevcnal  joint  contmctois^is  a 
deKvery  to  all,  and  is  notice  to  alL    Tlese  defendants  aie 
found  to  be  joint  contractors,  and  there  is  no  ground  for 
exceptbg  them  out  of  the  general  rule. 

Rule  dischaiged. 
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WiNSTONE  and  Another  v.  Linn. 

.V>  OVEN  ANT  upon    an    indenture   of  apprenticeship.  Declaration, 

The  first  count  of  the  dechwation  stated,  that  on   Uth  d^ture^f^ap- 

April,  18£Py   by  indenture   made  between  the  plaintfiflb»  prenUcesiiip, 

irhoma$  Wimtone  the  elder,    and   Thoma$  Wimton^  the  master  cove- 

younger,  of  the  one  part,  and  the  defendant  of  the  other,  consideratioii 

for  the  consideration   of  90/.  defendant    covenanted  with  of  9<£^™. 

plaitttift  that  he  should,  during.  tM  term  of  four  years*  '^^cf  ^  ^P- 

.  .        .  prentice  lo  the 

from  the  date  thereof,,  according  ^  the  best  of  his  skill  9fid  boaiDem  of  a 

knowledge,  teach,  or  cause  ^o  be  taught,  die  said  T.  fF.  the  Z^^i^l^^n, 

youi^eri  in  lbs.  tiNe  of  a  tobaccoaiat  as  then  feUosved  by  ^^  i^d^e^ 

defendant,,  and  also  should  fiod  and  provide  him  with  suit**  during  uiat 

able  and  siiffidenl.  diet  and  lodging  in  his  dweUing-bouse^  i!a  general  ' 

an  ft  Ukie   manner  with  the  lesi  of  h»  «imily,  he  the  said  \l^^J?^^ 

T*  IV.  at  all  times  taking  bis  meals  wtth  defendant  and  Jhs  covenant ; 

,  2.  A  particnlar 

family*  aud  not  with   bis  serva^ts^  and  that  by  virtue  oft  breach  on  the 

Mch  indenture,  T.W.,  on  the    12th  Jpril,  in  the   year  Hng  a'^refoaal 

aforesaid,  entered  into  defendant's  service  aecordittg'  to  the  ^  J°^^"or  ^t 

tenor  and  eff?ct  of  (be  indenture,  and  remained  in  such  sen-  any  other  time; 

and  9.  A  a'uni- 
^  lar  breach  as 
to  boarding  and  lodging  on  the  same  day,  and  alleging,  that  on  that  day  the  master  com- 
pelled the  apprentice  to<|nit  the  service,  aod  refused  to  maintahi  and  keep  him,  contrary 
to  the  effect  of  the  covenant.  Pleast  1*  Performaoce  of  the  covenaat  natil  the  lOth  July, 
2.  Willingness  to  maintam  and  keep  the  apprentice  daring  the  whole  term,  but  that  from 
the  <bte  «f  the  indentafe  antil  the  lOth  July  the  apprentice  would  aot  tnily  and  faithfnlly 
serve  defendant,  nor  attend  to  his  business,  but  refused  so  to  do,  and  setting  forth  vari- 
DBS  acts  «f  misoontfoct  on  Ills  part  Airing  the  interval Jmentinaed,  and  concluding,  that 
on  the  lOth  July  the  apprentice,  against  the  orders  of  defendant,  quitted  the  service,  de- 
clarinr  tliat  be  would  never  return  again,  whereby  defbndant  was  tendered  and  pre- 
veuied  Anm  pecfonniiig  hit  covenaati  3.  Readiness  to  instmct  and  maintain  accoraiog 
to  tbe  effect  of  the  covenant,  but  averring  neglect  and  refusal  or  apprentice  to  obey 
delifiidaBfa  tanrfsl  eomiandB  oo  the  10th  Jei||r,  and  a  refusal  any  longer  to  serve  him,  and 
absconding  on  that  day,  whereby  he  was  prevented  from  performing  his  covenant. 
4.  Averring  a  wroogfaT  absence  'of  the  Apprentice  on  the  lOHi  Jifly,  wliereby,  &c. ;  and 
5*  A  deaial  that  defendant  had  compelled  the  apprentice  to  qnit  Us  service.  Rejplication 
look  issue  on  the  first  and  fifUi  pleas,  and  as  to  the  otiier  pleas  there  was  a  confession  of 
tbe  breaches  of  duly  raentioBed  therew ;  but  ifej^yn^y  that  en  the  13th  July  the  appren- 
tice returned  to  defendant,  and  tendered  and  offered  himself  to  serve  and  obey  him  ac- 
cordnig  to  the  Indeniare,  bat  that  defendamt  apoa  request  Mfased  to  ta&e  him  back,  Jkc, 
Demurrer  to  the  replication  to  the  second,  third,  and  fourth  pleas,  and  joinder  therein : — 
Held,  that  covenant  wonld  He  npon  the  indenture,  notwithstanding  the  misconduct  of  the 
appresUce :— Held  also,  that  there  was  no  departme  or  dt9C0Dlinuai;ice  in  the  pleadings. 
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1823.        vice  until  the  time  after  mentioned.    Averment  of  bremches, 
^^v^^      first,  that  although  plaintiffs  have  always  performed^  &c. 
WiNiTONi     defendant  did  not,  nor  would,  after  the  making  thereof,  to 
liiNM*       the  best  of  his  skill;  teach,  or  cause  to  be  taught,  said  T.  W. 
the  said  trade,  but  whoUj  refused  so  to  do.     Second,  that 
after,  8lc.  to  wit,  on  the  13th  July^  in  the  year  aforesaid, 
defendant  wholly  refused    then    or  at  any  other  time   to 
instruct,  or  cause  to  be  instructed,  said  T.  W.  in  the  said 
trade.     Third,  that  defendant  did  not,  nor  would,  after,  &c. 
find  and  provide  T.  tV.  with  suitable  and  suflkient   diet 
and  lodging  in  his  dwelling-house,  8cc»  but,  on  the  con- 
trary thereof,  on  the  said  ISth  July,  forced  said  7\  W.  to 
leave  his  service  before  the  expiration  of  the  time  agreed 
upon  for  his  remaining  therein  accordii^  to  the  tenor,  ftc 
and  refused  to  maintain  and  keep  him,  contrary  to  the  tenor, 
iScc.  to  the  damage,  8cc«    Pleas,   1.  That  as  to  so  mudi  of 
the  supposed  breaches  of  covenant  mentioned,  as  relate  to 
not  teaching  said  T.  fV.,  and  not  finding  and  providing  him 
with  diet  and  lodging    before  the  10th  JtUy,  in  die  year 
aforesaid,  defendant  says,  that  from  and  after,  &c.  until  the 
said  10th  Jufy,  he  did,  to  the  best  of  his  skill  and  know- 
ledge, teach,  or  cause  to  be  taught,  said  T.  IV.,  in  the  said 
trade,  and  did  also  find  and  provide  him  with  suitable  moA 
sufficient  diet  and  lodging  in  the  dwelling-house  of  defen- 
dant, according  to  the  tenor,  &c.  concluding  to  the  countiy. 
2.  That  as  to  so  much  of  die  said  supposed  breaches  as  re- 
late to  not  teaching  said  7.  fV,,  and  not  finding  and  providing 
him  with  diet  and  lodging  upon  and  after  the  10th  July, 
defendant  says,  he  was  ready  and  willing  to  teach  him  the 
said  busitess,  and    find    and  provide   him  with  diet  and 
lodging  according  to  the  indenture,  during  the  whole  of  the 
said  term,  but  he  did  not,  nor  would,  well  and  truly  serve 
defendant  as  an  apprentice  in  his  said  trade,  or  diligently 
attend  to  the  concerns  thereof,  but  afterwards,  to  wit,  on  tlie 
12th  April,  in  the  year  aforesaid,  and  on  divers  other  days  and 
times,  between  that  day  and  the  lOlh  July,  wholly  refused 
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so  to  do;  and  on  one  of  those  days  and  times  said  T.  W.        1823. 
did  wilful  damage  to  defendant^  bj  damaging  a  cart  of  his 
of  a  large  value,  then  used  by  him  in  his  business ;  and  said 
jT.  fV.,  on  several  of  the  days  and  times  aforesaid,  refused 
to  obey,  and  advised  other  servants  of  defendant  in  his  bu- 
siness to  disobey  his  lawful  orders,  and  also  refused  to  attend 
to   the  lawful  remonstrances  of  defendant,  made  on  occasion 
of  his  misconduct,  and  treated  him,  defendant,  with  insult 
and  contempt,  and  refused  to  render  him  proper  accounts 
of  his  monies  from   time  to  time  entrusted  to  him  as  such 
apprentice ;  and  that  defendant,  on  the  said  10th  Juhf,  or- 
dered him  to  cast  up  the  day  books  used  in  his  business,  and 
it  was  the  duty  of  the  said  T.  fV,,  as  such  apprentice,  so  to 
have  done ;  but  he  insolently  refused  so  to  do,  and,  on  die 
contrary  thereof,  against  the  positive  orders  of  defendant, 
absented  himself  from  his  service,  declaring,  that  he  never 
intended  to  return,  whereby  defendant  was  hindered  from 
teaching,  and  from  finding  and  providing  him  widi  diet  and 
lodging  according  to  the  mdenture,  as  he  would  otherwise 
have  done,   to  wit,  &c.;  concluding  widi  a  verification. 
3d.  That  defendant  was  always  ready  and  willing  to  teach 
said  T.  fF.,  and  «l80  to  find  and  provide  him  with  suitkble 
and  sufficient  diet  and  lodging,  accordii^  to  the  tenor,  &c. 
but  said  T.  If.  on  the  said  ?10th  July  refused  to  obey  the 
'  lawful  commands  of  defendant,  or  any  longer  to  serve  him 
as. an  apprentice,  and  of  his  own  accord,  without  the  licence, 
.and  against  the  will  of  defendant,  absented  himself  from 
the  hotise   and  service    of  defendant,  whereby  defendant 
was  hindered  from  performing  his  covenant  as  he  would 
.otherwise  have  done,  &c. ;  conclu<Ung  with  a  verification. 

4.  That,  on  the  lOdi  July,  T.  fV.,  widiout  die  leave,  and 
•against  the  will  of  defendant,  wrongfully  absented  himself 
from  his  house,  and  from  his  service  and  employment  as 
an  apprentice/ whereby  defendant  was  hindered  from  per- 
forming  his  covenant;  concluding  vHth  a  verification.    And 

5.  That  as  to  the  supposed  breach  of  covenant  relating  to 


WlVSTORt 

LiNir. 
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188a.       defendant's  compeUiiig  Mid  7.  fF.  to  leave  bb  «errice^  de- 
fendant did  not  compel  hiai  to  leave  bb  aerviee  in   die 
manner  alleged;  with  a  cottdinkm  to  the  country.     lame 
oti  the  first  aiwi  fifth  pleas^  and  as  to  the  aecond,  thirds  and 
fourth,  plnntifi  replied*  that  after  said  T.  Wr  had   been 
guilty  of  the  supposed  ouseoiidiict  and  breach^  of  duly,  in 
those  pleas  mentioned,  and  duriog  die  said  term,  Cux  and 
before  the  exhibitkig  phiintiffi'  bill,  to  irit,  on  the    said 
18th  Jii/y>  sttd  T.  Wi  retumed  to  defimdant,  and  tendered 
himself  to  B&rve  him  as  snch  appreiitioe  and  was  dieii  and 
there  readj  and  willing,  aad  offered  to  serve'  defendant  tben, 
and  during  die  residue  of  die  iaid  term,  and  then  and  there 
requested  defendant  In  receive  him  as  snch  apprentice,  and 
to  continue  to  teach  him  the  said  trade,  and  to  find  and 
provide  him  with  suitable  diet  and  lodg^g,  m  pursuance  of 
the  said  indenture;  but  defendant  then  and  there  wholly  re- 
fused, and  firom  thence  hitherto  hadi  wholly  refused  to  teach, 
or  cause  him  to  be  taught,  the  said  tiade,  &c*;  and  also 
to  find  and  provide  him  with  suitable  and  sufficient  diet  aad 
lodging  according  to  the  said  indenture;  concluding  with 
a  verification.    Demurrer  to  the  repUcadon,  and  joinder  in 
demurrer. 

£•  Lawn,  in  support  of  the  demurrer.  The  firat  and 
most  important  question  arisbg  on  these  pleadings  is,  iiii»' 
ther,  under  any  cifcumstanoes  of  misconduct  on  the  pattof 
an  apprentice,  the  master  can  put  an  end*  to  die  indentures. 
If  the  indenUires  of  apprenticeship  in  this  case  import  a 
mutuality  of  obligation  between  the  master  and  the  appieii- 
tice,  it  is  quite  clear  that  diis  action  cannot  be  maintained. 
The  contract,  on  the  part  of  the  apprenWe,  appears  to  have 
been  broken,  because  the  rei^ication  admits-  that  die  ap* 
prentice  had  been  gudty  of  the  misconduct  imputed  to  him 
by  the  defendant,  wherelqr  die  latter  was  prevented  from 
performing  his  covenant.  The  condition  here  is  mutual,  and 
the  contract  as  well  as  the  considcradon  is  entire.    It  bss 


been  decided^  that  a  master  ia  not  obliged  to  take  hack  an  IMS. 
m|^reiitice«  or  return  any  part  of  the  pnamiiB,  if.  he  haa*  "^^^.^^J 
been  guilty  of  mich  miaconioct  ai  will  have  the  effast  of  V""^** 
preventing  the  oMter  from  perfonni^g  hia  conlmct.  In  ^  ^^* 
Cufy.Brawni^t)  it  was  held,  that  if  an  appfealiee,. after 
aenring  a  part  of  his  tiase«  .and  vidioiit  any  nnscMdoct  on 
the  master's  part,  runs  asnay  and. enlists  as  a^soUier^and 
afterwards  is  willing  to  retnm,  buthis  mastav will  mk  f^eiw 
bim,  yet  he  ia  not  boond  to  ratnraaagr  pert  of  Am  qnpr«Ba- 
tice  fee;  and  there  iltciimfa,  C.  B.,  said,  ^Ma(yfaa  slqr 
with  his  master  for  four  years,  and.  then  ran. away.  when. his 
sendees  are  become  more  valnable,  and  is  the  maatav  to  lose 
the  benefit  of  that  service  )  There  is  no  contxact  lo  bind 
the  master;  for  it  was  at  the  master's  option  to  take  him 
hack  or  not.  The  master  perfosnui  bis.  contract  till  it  was 
put  an  end  to  by  the  apprenttce^"  Tbia  seems  a  decisive 
authority;  for  in  the  present  case  the  dcfieodant  waa  reaify 
to  perform  hn  contract,  but  it  was  put  out  of  hb  power  by 
the  misconduct  of  the  apprentice,  whose  act  has  in  fact 
dissolved  the  contract  Udess  it  is  held  that  the  contract 
in  this  case  is  entire,  the  consequences.of  a  contraiy  decision 
would  be  most  serious,  because  it  would  be  competent  for 
the  apprentice  to  absent  himself  until  the  last  day  of  the 
term,  and  then  come  to  the  master  and  insist  iq>on  hia  right 
to  nudntain  mi  action  for-  thebeeadi  of  covenant  in  not 
teaching  and  maintaining  him.  •  It  is  a  clear  principle  of 
law,  that  where  the  perfonnance  of  the  contract  is  pr&* 
vented  by  one  of  the  contracting  partica,  he.  cannot  com^ 
plain  of  its  non-performance*  This  principle  is  recognized 
in  an  anonymous  case  in  Modem  Itepo9U(b),  where  an  ac« 
tion  of  covenant  was  brought  agaiast  an  apprentice >fer  leav^ 
iag  his  master's  service ;  aqd  Hot,  C.  J.  heMy  ttiat  if-  amaa- 
Inr  licensed  his  apprentice  to  leave  him,  be  cannot  aAmw 
wards  recal  that  licence.  That  case  is  the  converse  of  the 
present^  for  here  the  apprentice  has  left  the  service  of  bis 
(s)  5  Price,  tsr.  (6)  6  Mod.  70. 
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nasier*  expressing  his  intention  not  to  retuni  again,  md 
upon  the  same  principle  hi  cannot  maintain   the  present 
action,  on  account  of  the  mutuality  of  the  conditioo.     la 
Kenyston  v.  Preston  (a),  Lord  Mamfield  laid  it  down,  that 
if  one  party  is  ready,  and  offers  to  perform  his    part   of 
the  contract,  and  the  other  refuses  or  neglects   to   per- 
form  hiS|  he  ivho  is   ready  and  offers,    has  fulfilled  his 
engagement,  and  may  maintain  an  action  for  the  default 
of  the  other.      It  seems   to  follow,  that  unless   he   has 
so  fulfilled  his  engagement,   he  cannot  maintain   any  ac- 
tion.    In  the  present,  dase  the  defendant's  performance  of 
the  covenant  is  prevented  by  the  act  of   the  apprentice. 
Another  autl^rity  in    support    of   the    principle    already 
mentioned  is  I  RoLAbr,  456,  where  it  is  held,    that  if 
A.  be  bound  to  JB.,  and   the  condition  is,  that,  the  son 
of  A.  shall  serve  B.  for  seven  years,  if  B.  take  the  aoa 
into  his  service,  but  afterwards  during  the  term  comnuind 
him  to  go  from  him,  the  obligation  is  not  forfeited.     That 
is  the  converse  of  the  present  case.    So,  in  the.  case  of 
Hokombe  v.  Hewson  (6),  it  was  held,  that  assumpsit  will 
not  lie  against  a  publican  for  not  taking  his  beer  of  a 
brewer,  if  the  brewer   do  not  contbue  to   supply  good 
beer.      Thb  case  is  distmguishable  from  Weaver  v.  Ses^ 
sioni  (c),  in  many  particulars.    There  the  contriict  was  not 
entire  or  indivisible :  there  was  a  liberty  giyen  to  buy  malt 
of  others,  and  the  plea  did  not  connect  the  malt  purchased, 
with  the  orders.    The  ^tutes  concerning  apprentices  {d), 
have  no  bearing  upon  this  case,   and  are  indeed  entirely 
out  of  the  question ;  for  if  the  Justices  alone  have  juris- 
diction over  this  matter,  it  is  clear  that  the  plaintiff  never 
could  sue  the  defendant  for  damages.    Gray  v.  Coohon(ey. 
There  is  no  distinction  in  principle  between  a  contract  by 
parol,   and  a  contract  under  seal,  and  if  misconduct  of 

•  (a)  Dong.  691.  (d)  5  E1U.  c.  4.  and  fO  Geo,  U 

W  sCampb.S91.  -  c.  19. 

(0  6  Taunt.  154.  S,  C.  1  Marsh.  (0  16  East,  IS. 
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an  ordinaiy servant  will  dissolve  the  oneiitwill  have  the 
same  eifect  in  the  case  of  master  and  apprentice.  If  this . 
be  sOy  there  ai'e  several  nisi  prius  cases  in  point.  Robinson 
v,Hindman(a),  Spain  v.Arnott(b),  Williams  v.  Rice  (c). 
This  is  an  action  upon  a  common  law  contract  for  damages, 
and  it  must  be  construed  by  the  rules  applicable  to  other 
cases  of  the  like  nature.  This  then  being  an  entire  and  in- 
divisible contract,  it  is  clear  that  the  breach  of  it  by  the 
apprentice  deprives  him  of  his  right  of  action.  The  de- 
fendant in  this  case  does  not  at  his  own  peril  undertake,  at 
all  events,  to  teach  the  apprentice^  because  that  must  de- 
pend upon  whether  the  apprentice  will  be  taught  or  not. 
The  apprentice  having  so  misconducted  himself  as  to  put  it 
out  of  the  power  of  the  master  to  perform  his  contract,  the 
latter  is  discharged  of  all  liability  (d).  Supposing  these  ob- 
jections to  the  merits  of  the  action  be  liot  available,  there 
are  objections  to  the  pleadings  in  point  of  form,  which  will 
entitle  the  defendant  to  judgment  on  demurrer.  First,  the 
declaration  assigns  a  general  breach  of  covenant  from  the 
time  of  the  execution  of  the  indentures  until  the  13th  of 
July.  Upon  this,  issue  is  taken.  But  the  replication  admits 
that  there  was  no  breach  previous  to  that  day,  therefore  there 
IS  a  discontinuance  of  the  action,  which  will  entitle  the  de- 
fendant to  judgment.  The  discontinuance  is  as  to  the  not 
teachii^  and  maintaining  from  the  10th  to  the  13th  of  July. 
The  declaration  and  issue  on  the  first  plea  is  as  to  the  teaching 
and  maintaining  before  the  10th  of  July.  The  rule  is,  that 
the  plaintiff  must  follow  up  his  entire  demand  throughout 
the  whole  of  the  suit ;  and  if  any. part  of  it  be  discontinued  in 
pleading,  it  is  a  discontinuance  as  to  the  whole  (e),  for  there 


(a)  3  Esp.  t35.  Joiiet,  6  T.  R.  570.     Ritchie  v.  At- 

(6)  t  Surk.  t56.  kimon,  10  East,  295.    Rateliff  v, 

(c)«Oeo.    4.    Middlesex  .Sit-  Pembtrton,   1   Esp..  35.    Jo»e$  v. 

tingi.  •. .  Barclay^    8  Doag.  694.       Aw»n. 

{d)  See  Heard    ▼.    Wudham,    1  6  Mod.  76. 

East,  619.    DiOt*  •/  S?.  AlhwU  ▼.  (f)  See  Harris  y/,MfOttle,  3  T-  R. 

Thore,  1  H.  Bl.  S7S.    Campbell  v.  307. 
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does  not  continue  to  be  the  same  demand^  which  the  plain* 
tiff  set  forth  in  his  declaration.  Gilbert's  Common  Pleas^ 
158.  Judgment  must  be  given  against  the  plaintiflf  if  there 
be  a  discontinuance  as  to  the  subject-matter  of  the  cause, 
or  the  parties,  on  demurrer  to  the  replication,  tfaoogh  the 
defendants  plea  be  bad.  Tippet  v,May{a).  Theo,  se- 
condly, the  plaintiff's  replication  is  a  departure  from  his 
declaration.  The  declaration  states  a  continuance  io  the 
service  until  the  13th  of  July,  and  the  action  is  for  forcing 
him  to  quit  the  service  on  that  day,  and  the  replicatioo  is 
for  refusing  to  take  him  back  when  he  returned.  This  is 
clearly  a  departure.  The  declaration  states  the  plaintiff's 
continuance  in  the  service  until  the  IStfa  July,  and  his  per- 
formance of  the  indenture ;  but  the  replication  admits  the 
contrary.  This  also  is  ground  of  general  demurrer,  as  matter 
of  substance.  Nihlei  v.  Smith  (by  Then  the  plaintiff  con^ 
dudes  with  a  general  prayer  of  damages  for  the  breaches 
of  covenant  pleaded  to,  whereas  he  should  have  new  as- 
signed. Scott  V.  Dixon  (c).  These  are  objections  available 
on  general  demurrer,  and  therefore  the  defendant  is  entitled 
to  judgment. 


Chitty,  cdntrd,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion  that  the  plaintiffs  are  en- 
tided  to  judgment.  First,  as  to  the  technical  objections  to 
the  pleadings,  I  think  there  is  no  ground  for  contending  that 
tbb  is  a  departure,  because  a  departure  is  where  the  party 
rests  his  case  in  the  replication  upon  a  different  ground  from 
that  in  the  declaration.  The  replication  is  to  fortify  and 
support  the  declaration,  and  not  to  depart  from  it.  Here 
the  declaration  alleges  that  the  defendant  forced  the  ap- 
prentice to  depart  from  his  service.    The  defendant  in  hb 


(«>  1  Bos.  &  Pill.  411. 

{li)  4  T.  R.  604.    2  Saiind.  84  d. 

notis. 


<c)  f  Wil».  4^  1  Snund.  S99  a. 
and  6  Mod.  70. 
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plea  states,  that  the  apprentice  had  disobeyed  his  orders.        1823. 
The  replication   is,  that  the  apprentice  was  willing  to  go 
back  into  the  service,  but  the  defendant  would  not  take  him 
in  again.     That  is  forcing  him  to  continue  away  afterwards. 
The  substance  of  the  declaration  is,  forcing  him  to  absent 
himself;  and  the  replication  states  the  mode  in  which  he 
was  forced.    There  is  therefore  no  ground  for  the  first  ob- 
jection in  point  of  form.    I  am  of  the  same  opinion  with 
respect  to  the  supposed  discontinuance.     A  discontinuance 
may  be  where  the  plaintiff  claims  by  bis  declaration  more 
than  he  insists  upon  in  his  replication,  as  where  he  narrows 
his  right,  and  claims  less  than  what  he  sets  out  with  in  his 
declaration ;  but  then  it  mast  be  shewn  most  clearly,  that  in 
the  replication  the  claim  is  narrowed,  before  that  ground 
of  argument  can  avail.   Here  the  declaration  complains  that 
the  defendant  did  not  teach  and  feed,  and  did  not  suffer  the 
apprentice  to  continue  in  his  service.    The  allegation  is, 
"that  after  the   making  of  the  indenture,  to  wit,  on  the 
19th  Jtify,  defendant  wholly  refused  to  instruct  and  maintain 
him,  and  forced  him  to  go  away."    That  breach  is  not  in 
its  nature  entire,  and  continuing  during  the  whole  period 
from  the   time  when   the- indenture  was  made,   until  the 
period  during  which  the  indentures  were  to  continue.    It  is 
divisible,  and  requires  no  period  of  time  to  be  pointed  out 
to  sustain  the  breach.   If  the  plaintiff  can  prove,  during  any 
period  comprehended  within  the  indentures,   a  refusal  to 
instruct,  a  refusal  to  feed,  or  a  forcing  to  depart,  he  is 
entitled  to  recover  in  this  action ;  and  the  fallacy  of  the 
argument  in  this  case  is,  in  assuming  that  it  is  an  entire 
claim  for  the  whole  period  of  time,  the  fact  being,  that  it  is 
a  divisible  claim  as  to  any  period  of  time.    The  replication 
does  not  discontinue,  but  supports  the  claim.    In  his  de- 
claration the  plaintiff  alleges  a  particular  breach  respecting 
part  of  the  time,  but  in  his  replication  he  shews  more 
pointedly  what  period  of  time  he  means.    Upon  the  main 
question,   I  am  of  opinion,  that   the   plaintiff  is  entitled 
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to  judgment.  The  qiteatioD  ib,  whether  the  acts  of  ds* 
obedience  on  the  part  of  the  apprentice  set  forik  in  tlie  plea, 
entitle  the  master  to  cancel  the  indentures,  or  wbetber,  if 
the  apprentice  offers  to  return  to  the  service,  he  is  not  bound 
to  receive  him,  it  not  being  stated  in  any  part  of  the  plead- 
ings that  he  had  been  absent  for  an  unreasonable  length  of 
time.  This  is  an  actbn  upon  an  indenture  by  which  the 
father  and  the  infant  bind  themselves  that  the  latter  shall 
serve  the  defendant  for  four  years,  and  the  master,  on  his 
part,  covenants  that  he  will,  during  that  time,  teach  and 
maintain  the  infant*  That  is  an  absolute  covenant  on  his 
part.  Whether  there  are  any  odier  covenants  on  die  part  of 
the  father  and  son  does  not  appear  upon  this  record*  Co- 
venants of  this  nature  are  not  precedent  and  dependant,  but 
mutual  and  independant.  If  the  apprentice  refuses  to  per- 
form his  covenants,  the  master  has  a  right  to  claim  conapen- 
.  sation  against  the  fiither  for  any  damage  sustained  thereby ; 
so  if  the  master  does  not  do  his  duty,  he  is  also  liable  to  aa 
action  at  the  suit  of  the  father.  In  answer  to  the  breach\rf 
covenant  now  declared  upon,  the  master  relies  upon  three 
diflferent  pleas.  The  first  is  in  substance,  that  the  apprentice 
M-as  guilty  of  disobedience,  and  had  absented,  and  wholly  with* 
drawn  himself  from  the  service  of  his  master,  accompanied 
with  a  declaration  that  he  never  intended  to  return.  Now, 
if  the  apprentice  had  continued  absent  from  the  period  of 
time  in  the  plea  mentioned,  down  to  the  end  of  the  term,  of 
course  neither  his  father  nor  liimself  could  have  maintained 
any  action.  The  second  and  third  pleas  do  not  carry  the  case 
in  any  respect  farther  than  the  first.  The  replication  is,  that 
after  the  son  had  been  guilty  of  the  acts  of  disobedience 
stated,  the  son  had  voluntarily  returned,  and  tendered  and 
offered  himself  to  serve  and  obey  the  defendant  during  the 
residue  of  the  term,  but  the  defendant  refused  to  receive  him. 
I  have  had  some  doubt  whether  the  replication  ought  not  to 
have  alleged  that  the  offer  to  return  was  within  a  reasonable 
space  of  time,^o  as  to  throw  upon  the  defendant  the  obliga- 
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tion  of  talcing  the  apprentice  back  again,  but  no  difficulty 
in  that  respect  has  been  pressed  in  argument,  and  I  am  in- 
clined to  think,  that  if  the  defendant  meant  to  contend  that 
there  had  been  an  unreasonable  interval  between  the  period 
when  the  apprentice  departed,  and  that  when  he  offered  to 
Feturo,  it  should  have  been  by  way  of  rejoinder.  Now, 
does  disobedience  of  orders,  or  do  any  of  the  other  acts 
mentioned  in  the  pleas,  entitle  the  master  to  put  an  end  to 
the  contract?  •  I  think  not.  These  are  the  acts  of  an  infant. 
No  consent  on  his  j>art  to  put  an  end  to  the  contract  will  be 
valid  for  that  purpose.  His  consent  will  not  be  sufficient. 
If  the  apprentice  has  been  guilty  of  disobedience  of  orders, 
temporary  absence  without  leave,  or  other  acts  of  miscon- 
duct, these  are  matters  for  which  provision  might  have  been 
made  by  covenant^  entered  into  at  the  time  the  indenture 
was  executed.  There  is  no  case*  which  says  that  the  master, 
for  such  conduct,  shall  be  entitled  to  put  an  eud  to  the  con- 
tract. Agreeing  that  we  are  at  liberty  to  construe  this  con- 
tract independently  of  the  statutes  concerning  apprentices, 
still  I  think  the  existence  of  those  statutes  evidently  shews, 
that  without  the  provisions  therein  contained,  the  parties 
could  not  of  their  own  act  dissolve  such  a  contract.  Upon 
the  whole,  it  appears  to  me  that  mere  misconduct  on  the 
part  of  the  apprentice,  does  not  entitle  the  master  at 
once  to  put  an  end  to  the  indentures.  One  or  two  nisi 
prius  cases  have  been  pressed  upon  our  consideration, 
but  those  refer  to  the  ordinary  relation  of  master  and  ser* 
vant,  which  differs  very- materially  from  the  case  of  master 
and  apprentice.  In  general  a  premium  is  given  with  an  ap- 
prentice to  the  mast^,  in  consideration  of  teaching  and 
maintaining  him  during  the  term  stipulated.  But  in  the 
ordinary  relation  of  master  and  servant  there  is  a  condition 
implied  from  the  very  nature  of  tlie  contract,  that  if  no 
definite  period  is  fixed,  it  is  to  continue  until  there  shall  be 
a  reasonable  notice  given,  provided  the .  party  shall  so  long 
behave  himself  well*    Such  a  condition  js  most  reasonable^ 
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because  the  contract  is  to  be  a  contract  of  service,  and  of 
service  only,  moving  from  the  servant  to  the  master.  It 
would  be  most  unjust  to  cast  on  the  master  die  obligation  of 
continuing  under  his  roof,  and  paying  wages  to,  a  servant, 
who  will  not  continue  to  perform  that  duty  which  die 
master  has  stipulated  that  he  shall  perform.  That,  how- 
ever, is  not  the  case  of  a  mutual  and  independent  contract, 
such  as  an  indenture  of  apprenticeship ;  and  for  diese  rea- 
sons it  appears  to  me  that  these  pleas  are  bad,  and  con- 
sequently that  the  plaintiff  is  entitled  to  judgment. 


HoLROYDy  J. — I  am  of  the  same  opinion.  The  objec* 
tions  taken  to  the  technical  form  of  the  pleadings  in  this 
case  have  been  fully  answered  by  my  Brodier  Bayky,  ^^ 
I  agree  fully  in  the  reasons  he  has  offered  why  they  are  not 
tenable.  As  to  the  general  question,  it  appears  to  me,  that 
the  cases  which  have  been  cited  with  reference  to  the  con- 
tract between  master  and  servant,  are  not  applicable  to  the 
present  case.  In  contracts  of  that  nature  the  servant  is  to 
perform  his  service,  in  consideration  of  which  the  master  is 
to  maintain  and  pay  him  wages.  The  performance  of  ser- 
vice in  a  due  and  proper  manner  is  the  consideration  and  the 
sole  consideration  for  the  master  maintaining  and  paying 
him  wages ;  and  the  moment  he  ceases  to  perform  this  ob- 
ligation, the  consideration  fails.  If  he  misconducts  him- 
self he  may  be  discharged,  and  the  master  may  refuse  to 
pay  him  his  wages  if  he  does  not  earn  them.  The  case  of 
master  and  apprentice  is  different.  That  is  not  a  case 
where  certain  duties  are  to  be  performed  by  the  servant,  for 
which  a  compensation  is  to  be  paid  by  the  master.  An  in- 
denture of  apprenticeship  is  a  contract  for  the  instruction 
of  a  young  person  in  a  trade  or  business — a  person  who  is 
to  be  protected  against  his  own  improvident  acts,  not  being 
sui  juris,  and  over  whom  the  master  has  a  higher  control 
than  over  a  servant.  The  case  of  master  and  apprentice 
therefore  stands  upon  a  very  different  footing ;  and  at  the 
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same  time  it  is  to  be  observed,  that  when  an  apprentice  is        1823. 
placed  out,  a  premium  is  usually  paid  to  the  master  for  in-      ^-^v^ 
struction.     Here  a  premium  of  90/.  was  paid  with  the  ap-  «, 

prentice.  The  master  on  his  part  enters  into  a  covenant  to 
instruct  or  cause  him  to  be  instructed.  On  the  part  of  the 
master,  that  it  is  also  a  covenant  for  protection  during  the 
period  of  the  apprenticeship ;  it  gives  him  a  right  of  con- 
trol over  the  youth,  in  order  that  his  instruction  may  be 
effectual.  The  argument  urged  on  behalf  of  the  defendant, 
if  effect  were  given  to  it,  would  leave  the  apprentice  wholly 
unprotected,  and  the  moment  he  was  bound,  would  leave  him 
at  liberty  to  do  what  he  pleased,  notwithstanding  the  in- 
dentures. I  do  not  mean  to  say  that  the  father  might  not 
be  responsible  for  any  breach  of  covenant  to  be  performed 
by  his  son,  but  that  the  indenture  is  to  be  void  for  his  mis- 
conduct, is  a  proposition  which  I  think  cannot  be  main- 
tained. The  misconduct  of  the  apprentice  in  not  obeying 
the  lawful  commands  of  the  master  cannot  itself  be  consi- 
dered as  putting  an  end  to  the  indentureS|  and  unless  it  is  to 
have  that  effect  by  releasing  the  master  from  his  covenants, 
the  present  action  is  clearly  maintainable.  The  statute  of 
Elizabeth  applies,  I  think,  very  strongly  in  argument  upon 
the  present  occasion.  I  admit  that  this  case  is  to  be  con- 
sidered in  the  same  way  as  if  that  act  had  not  been  passed; 
but  it  goes  to  shew,  that  notwithstanding  any  misconduct 
on  the  one  side  or  on  the  other,  covenants  of  this  descrip- 
tion are  good  in  point  of  law ;  and  if  so,  they  are  good  for 
the  purpose  of  maintaining  this  action.  The  provisions 
of  that  statute  enable  the  master  or  the  apprentice  to 
complain  before  a  magistrate  for  misbehaviour^  or  any 
cause  of  complaint,  on  the  one  side,  or  the  other,  and  au- 
thority is  given  to  the  magistrate  to  vacate  the  indenture  if 
he  thinks  proper.  That  authority  so  vested  in  the  magis- 
trate shews  what  the  idea  of  the  legislature  was  in  passing 
that  statute,  namely,  that  misconduct  on  the  one  side  or  on 
the  other,  stated  generally,  would  not  put  an  end  to  the 
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1823.        indentures.    I  ap  therefore  of  opinioo,  that  this  action  id 
maintainable. 

Best,  J. — ^The  objection  taken  on  the  giound  of  a  de- 
parture has  been  fully  answered  by  my  Brother  Bayley. 
From  the  great  gravity  with  which  the  argument  lipon  the 
general  question  was  put,  and  the  zeal  with  which  it  va4 
enforced,  I  was  alarmed  lest  we  should  be  compelled  to 
pronounce  one  of  the  most  unjust  judgments  ever  given  io 
a  court  of  justice.  What  is  this  case?  An  indenture  of 
iipprenticesbip  has  been  entered  into,  upon  the  ezeciH 
tion  of  which  the  master  has  received  a  -premium  of  90^- 
The  apprentice  goes  under  his  master's  protection.  There 
is  bad  conduct  on  the  part  of  the  apprentice  stated  and  not 
denied.  That  bad  conduct  terdiinates  in  the  apprentice 
going  away  from  his  master*s  house  on  the  10th  of  Jtffy, 
and  remaining  absent  two  days;  and  on  the  13th  he  returns 
again,  and  offers  to  continue  in  the  service  and  conduct 
"himself  dutifully.  It  is  argued  that  the  apprentice  having 
improperly  conducted  himself,  and  having  gone  away  with  a 
declaration  that  he  would  not  return,  he  was  from  that  mo- 
ment put  out  of  the  protection  of  his  master,  and  ceased 
to  have  any  claim  upon  him  for  any  portion  of  the  90/.,  or 
to  have  any  right  to  call  upon  him  for  any  further  instruc- 
tion. If  that  were  law,  it  would  be  the  most  unjust  law 
ever  propounded  in  a  court  of  justice;  but  that  is  not  the 
case.  If  the  apprentice  misconducts  himself,  the  master 
has  a  remedy  against  the  father  in  an  action  of  covenant 
upon  the  indenture,  and  may  recover  a  compensation  in 
damages  for  any  injury  he  has  received ;  but  the  misconduct 
of  the  apprentice  is  not  to  be  considered  a  dissolution  of  the 
contract.  I  agree  with  my  Brother  Holroyd,  that  if  the 
argument  which  has  been  urged  in  this  case  be  right,  tliere 
would  be  no  occasion  for  the  jurisdiction  which  the  legisla- 
'ture  has  vested  in  magistrates  and  chamberlains  upon  such 
subjects.    I  think  the  strongest  argument  is  to  be  drawn 
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from  the  jurisdiction  thus  given  to  magistrates*  that  the  mic^ 
conduct  of  the  apprentice  is  not  of  itself  sufficient  to  dia* 
^olve  such  a  contract,  because  all  this  care  of  the  legisla- 
ture  upon  the  subject  would  have  been  unnecessary,  if  by 
an*  act  of  imprudence  on  the  part  of  the  apprentice  his  in- 
dentures were  to  become  void.  What  would  be  the  conse- 
quence of  sanctioning  the  argument  which  has  been  ui^ed 
in  this  case  i  If  an  absence  of  three  days  would  be  suffi- 
cient to  vacate  the  indentures,  an  absence  of  a  single  hour 
vrould  be  sufficient;  and  if  a  boy  of  fifteen  years  of  age  is 
guilty  of  a  single  act  of  misconduct,  the  master  would  have 
a  right  to  turn  him  away;  and  although  the  parents  should 
pay  with  him  a  fee  of  500l.,  the  master  would  have  a  right 
to  keep  the  whole.  To  hold  such  a  doctrine  as  that  would 
produce  the  grossest  injustice.  But  it  is  said  in  this  case 
that  the  absence  of  the  boy  prevented  the  master  from  teach* 
ing  him.  If  the  boy  had  been  so  long  away  that  the  master 
could  not  teach  him,  and  an  action  were  brought  against  the 
master,  then  he  would  have  good  reason  for  saying,  '^  I 
•would  have  taught  your  sou,  but  he  absented  himself  so 
long^  and  so  misconducted  himself,  that  it  was  impossible 
for  me  to  do  my  duty."  In  such  a  case  as  that  the 
mastei*  would  have  a  good  defence  to  the  action ;  but  that 
is  not  the  present  case.  Here  the  absence  was  no  more 
than  two  or  three  days  out  of  four  years.  The  master  was 
bound,  unless  he  was  released  by  the  magbtrates,  to  take 
the  apprentice  back,  and  if  he  continned  to  misconduct  him*- 
self,  to  endeavour  to  reclaim  him,  and  to  enforce  upon  him 
the  necessity  of  acting  more  properly  during  the  renuunder 
of  his  time,  in  order  that  he  might  supply  the  want  of  that 
instruction  which  he  had  lost  on  account  of  previous  dis- 
obedience to  his  orders.  This  is  the  case  of  a  contract  by 
deed,  not  put  an  end  to  by  either  of  the  parties,  and  that 
circumstance  distinguishes  the  case  from  the  authorities 
which  have  been  cited,  where  the  party  pleads  iu  excuse 
noii*performance  of  the  duty  required  to  be  performed  by 
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1823.  the  party  iivho  complains.  Here  the  defendaDt  has  doC 
been  prevented  from  doing  his  duty,  and  therefore  he  is 
bound  to  take  the  apprentice  back  and  perform  his  cove- 

LiMw.        nants. 

Judgment  for  the  plaintiff. 


Dob,  d.  Pl4yeb  v.  Nicholls. 

A  testator  de-  JCiJECTMENT  for  certain  copyhold  premises  in  the 
hMt^^'.  P^^  ^^  Jldenlum,  in  the  county  of  Herts,  the  prindpai 

hold  lands  to  part  of  which  were  held  of  the  manor  of  Aldenhanu  and 
trustees,  in        '^  .  ' 

tmsty  for  his    the  remainder  of  the  manor  of  TUbunt  and  Kendalb,  in 

db^^ts'^'th?''  Mdenham.  The  lessor  of  the  phunuff  ckimed  as  heir  of 
■aoie  to  be  his  father,  Thonuu  Gregory  Player,  deceased,  who  was  the 
him  as  soon  as  only  child  and  heir  at  law  of  Perry  Player,  Esq.  deceased, 
to  twentyiooe  -^^  ^^^  ^1>  before  fVood,  B.,  at.  the  Summer  Assizes, 
cSTlie ^should  ^^^^»  for  Uertfordthire,  a  veidict  was  found  for  the  lessor 

die  before  he  of  the  plaintiiF,  subject  to  the  opinion  of  the  Court,  upon 

attains  to  the  :.  \      ^         .  ,  ^      ,  •  .  . 

age  of  twenty.  &  Special  case,  the  material  parts  of  which  were  these : — 

iVv?  to^  ^«^  P^^r,  the  grandfather  of  the  lessor  of  the  plain- 

cousin  If.  P^  |i£f^  being  seised  of   considerable  freehold  and  copyhold 

assigns,  all  estates,  and  being  also  possessed  of  lai^e  personal  property, 

and  copyhold  ^'^  ^^  the  month  of  November,  1785,  after  making  his 

^w'  thattUe  ^^'  ^*^®^  ^*  October,  1784,  which  was  executed  to  pass 

trastees  did  real  estates.    After  giving  certain  legacies,  and  amongst 

not  take  a  fee  ,                        -        r    \.t          ^        r           <•       .       i-/.                « 

by  this  devisci  Others  an  annmty  of  901.  to  Ann  Jjome  for  her  life,  as  well 

estate* /or*°     as  the  sum  of  50/;  he  made  the  following  bequests  and 

years,  deter-     devises:— 

nunable  upon 

tbe  son's  at-        *'^  Item,  1  give  to  William  JReade  and  fVilHam  May,  of 

ty'oaeyemi'    ^^  Custom-bouse,  London,  Gentlemen,  fifty  guineas  each, 

and  do  appoint  them,   together  with  the  aforementioned 

Ami  Lowe,  guardians  of  my  son,  Thomas  Gregory  Player. 

Item,  I  give   to  the    wdfVUliam  Reade,   fVUliam  May, 

and  Ann  Lowe,  in  trust,  for  my  ouly  son  Thomas  Gregory 
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Player,  all   the   rest   and  residue  of  aU  mj  goods  and      ,^^^. 
chattels,  and  also  my  freehold  and  copyhold  lands,  which 
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I  have  surrendered  to   the  use   of  my  will.    likewise  all  «. 

my  leasehold  and  lifehold  estates,  situatei  lying,  and  being 
in  the  different  counties  of  Hertford^  Middl&ex,  Kent,  and 
Suseex,  and  all  other  my  effects  of  what  kind  or  nature 
soever;  the  same  to  be  transferred  to  him  as  soon  as  he  shall 
attain  to  twenty^ne  years:  but  in  case  he  should  die  before 
he  attains  to  the  age  of  twenty«-one  years,  then  I  give  to  my 
cousin,  William  Player,  his  heirs  and  assigns,  all  my  free- 
hold and  copyhold  lands,  and  the  tithes  thereof,  lying  at 
Aldenham^  in  the  county  of  Hertford.^* 

The  will  then  went  on  to  make  several  specific  bequests 
of  other  parts  of  his  property  to  different  objects  of  his 
bounty,  concluding  by  nominating  and  constituting  WHUam 
Reade,  Wiltiam  May^  and  Ann  Lowe,  bis  executors  and 
trustees.  The  testator  died  without  altering  or  revoking  his 
will,  leaving  Thomas  Gregory  Player  his  only  surviving 
child ;  and  his  will  was  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  on  the  l£th  November,  1785, 
by  Ann  Lowe  only,  the  two  other  executors  having  first  re* 
nounced.  At' a  Court,  held  for  the  manor  of  Aldenham,  on 
the  l6th  January,  1786,  it  was  presented  by  the  homage 
that  Perry  Player  had  died  seised  of  the  copyhold  premises 
in  question,  held  of  that  manor.  At  another  Court,  held 
on  the  4th  December,  1786,  Ann  Lowe  was,  on  the  said  pre* 
sentment,  admitted  to  the  premises,  to  hdd  them  to  herself, 
upon  the  trusts  of  the  will,  at  the  will  of  the  lord.  Atm 
Lowe  died  in  Jufy,  1794,  leaving  fVilUam  Reade  and  Wil- 
liam May,  her  surviving.  Thomas  Gregory  Player  attained 
the  1^  of  twen^hone  years  on  the  S4th  October,  1793,  and 
at  a  Court,  held  on  20th  October,  1794^  being  during  the 
lives  of  William  Reade  and  William  May,  he  was  admitted 
to  the  premises,  on  a  presentment  that  Ann  Lowe  was  dead, 
and  that  he  had  attained  the  age  of  twenty-one  years,  to 
hold  tlie  same  to  him,  his  heirs  and  assigns,  for  ever.   Wil^ 
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tiam  Reade  died  in  January,  1801,  and  William  May  died 
in  ilfay,  1809^  leaving  his  great-nephew»  William  May 
Lander,  who  is  now  livbg,  and  an  infant  of  the  age  of 
eighteen  yean,  or  thereabouts,  his  heir  at  law.  No  sur- 
render or  release  from  William  Reade,  William  May,  and 
jfnn  Lowe,  or  either  of  them,  or  from  the  heir  of  -either  of 
them,  to  Thomas  Gregory  Player,  is  recorded  on  the  Conit 
Rolls  of  the  said  manor  either  before  or  since  his  admis^n. 
Thomas  Gregory  Player  was  in  possession  of  the  premises, 
Jby  receiving  the  rents  and  profits  thereof  from  the  time  of 
his  admission  in  October,  1794|  to  die  time  of  his  death, 
but  he  never  made  any  surrender  thereof  to  die  uses  of  lus 
wiU|  or  for  any  other  purpose  whatsoever.  On  the  19th 
March,  18l8y  Thomas  Gregory  Player  made  his  last  wiB, 
executed  to  pass  real  estates,  by  which  he  bequeathed  all 
his  real  and  personal  estates  of  every  description  whatsoever 
to  his  wife, /Mr&e//a  P/oyer,  her  heirs,  executors,  adminis^ 
trators,  and  assigns,  and  to  be  at  her  and  dieir  absolute  and 
uncontrolled  disposal.  On  the  124th  MarcA,  1818,  Thomas 
Gregory  Player  died  without  altering  or  revoking  bis  will, 
leaving  his  wife,  his  eldest  son  and  h^,  (the  lessor  of  the 
plaintiff)  then  of  the  age  of  twenty-two  years,  and  two 
other  children  surviving  him ;  and  letters  of  admitiistr«tion, 
with  his.  will  annexed,  were  granted  to  Mrs.  Player,  on  the 
7th:^pft7,  1818,  by  the  Prerogative  Court  of  the  Arch* 
bishop  of  Canterbury.  At  the  time  of  Thomas  Gregjory 
Player  makmg  his  will,  and  at  the  time  of  his  death,  he 
was  seised  of  or  beneficially  entitled  to  the  inheritance  in 
possession  of  certain  freehold  estates.  Mrs.  Player  received 
the  rents  and  profits  both  of  the  freehold  and> copyhold  pre- 
mises in  the  parish  of  Aldtnham,  from  the  death  of  her 
husband  to  her  own  death.  At  a  Court,  holden  for  the 
manor  oi  Aldenham,  on  iheliii  December,  1818,  she  ex- 
hibited her  late  husband's,  will,  which  was  presented  and 
recorded;  and  at  the  same  Court  she  tendered  herself  to  be 
admitted,  but  a  dispute  arising  as  to  the  description  aad 
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quantities  of  the  land  comprised  in  one  of  the  copyhold        xa23. 
estates,  and  the  fines  payable  for  her  admission,  no  ad-      ^^s^^^ 
mitunce  took  place,  and  she  died  on  the  l6th  July,  1820,    *  ^''V** 
without  having  been  admitted.  Nichouj. 

As  to  the  copyhold  estate,  held  of  the  manor  of  TUbunt 
and  Kendaih,  the  case  stated,  that  Perry  Player  had  pur« 
chased  this  tenement  in  1 78 1 ,  of  one  William  Oxton,  who  had 
in  September,  in  the  same  year,  surrendered  the  same  out 
of  court,  into  the  hands  of  the  lord,  to  the  use  of  Perty  , 
Player,  who  died  without  having  been  admitted  therelo. 
After  his  death,  at  a  Court,  held  28di  Noveniber,  1785,  the 
surrender  was  presented,  and  Thomas  Gregory  Player,  then 
an  infant,  aged  about  thirteen  years,  was  admitted  under  it, 
to  hold  to  him,  his  heirs  and  assigns,  for  ever.  fVilliam 
Oxton,  the  surrenderor,  was  then  living,  and  did  not  die 
until  February,  1798,  and  left  lawful  heirs,  him  surviving, 
who  are  now  living,  and  neither  he  nor  his  heirs  ever  made 
any  further  surrender  or  release  of  the  said  copyhold  tene* 
ment.  Isabella  Player  received  the  rents  and  profits  of  this 
tenement  from  the  death  of  her  husband  to  her  own  death  ; 
and  at  a  Court  holden  22d  May,  1820,  she  applied  to  be 
admitted,  but  a  difference  arbing  between  her  attorney  and 
the  steward  as  to  the  amount  of  the  fine,  no  admission  took 
place,  and  she  died  without  having  been  admitted. 

As  to  both  the  copyhold  estates,  the  case  further  stated, 
that  Isabella  Player  made  her  will  on  the  2d  March,  IQlQf 
executed  to  pass  re^l  estates,  by  which,  after  reciting  die 
will  of  her  husband,  she  devised  all  his  freehold  and  leasfr- 
hold  estates  to  trustees,  in  trust,  to  sell  the  same,  and  em« 
powered  them  to  sell  all  such  copyhold  estates  as  should  be 
vested  m  her  at  the  time  of  her  death ;  and  as  to  the  money 
to  arise  by  such  sales,  and  all  other  monies  which  should 
become  vested  in  the  said  trustees,  the  testatrix  .declared 
they  should  stand  possessed  thereof  upon  certain  trusts,  foe 
the  benefit  of  her  three  children,  in.  such  shares,  and  in  such 
manner  as  was  therein,  expressed  and  declared.  Isabella 
Player  left  the  lessor  of  the  plaintiff,  and  her  two  other  clul- 
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leSKS.        ^^9  ^^  amrvWmg.    At  a  Court,  holden  for  tbs  mmor  of 

^-^'^^      Jldenham,  on  the  iCtk  Hay,  1821,  the  lessor  of  the  pbin- 

Playbr  *   ^  ^^g  admitted  tenant  to  all  the  copyhold  premises  holden 

Nf CHOU.8.    of  that  manor  to  whkh  Perry  Plajfer  was  admitted,  except 

so  far  as  the  same  might  have  bechii  varied  by  the  award 

of  the  commissioners  under  die  Jldenham  inclosure  act, 

41  Geo.  3,  and  also  to  the  inclosure  allotments,  as  eldest  sou 

and  hehr  of  Z%omai  Gregory  Pkyer,  deceased^  to  fadU  the 

same  to  him,  and  his  heirs  and  assigns  for  ever.   At  a  Cooit^ 

holden  for  the  manor  of  TUbuni  and  BUndalh,  on  the  11th 

June^  18£1,  the  lessor  of  the  plaintiff  was  also  admitted 

tenant,  as  eldest  son  and  heir  of  Thonuu  Gregory  Ptayett 

deceased,  to  the  tenement  and  inclosure  allotment  held  of 

that  manor,  to  hold  the  same  to  him,  his  heirs  and  assigns, 

for  ever. 

Upon  this  case  the  aigument  was  confined  solely  to  the 
copyhold  estate  held  of  the  manor  of  Aidemham,  and  the 
question  which  the  defendant's  counsel  stated  his  intentioR 
to  argue  was,  whether,  by  the  will  of  Perry  Player,  a  legal 
estate  in  fee  passed  to  his  trustees,  cmt  only  an  estate  for 
years;  for  if  only  the  latter,  he  admitted  that  the  lessor  of 
the  plabtiff  was  entitled  to  judgment. 

Mayley,  foi  the  lessor  of  the  plabtiff.  The  question 
upon  which  this  case  now  depends  is,  whether  by  die  devise 
contained  in  Perry  Play et^z  will,  until  Thonuu  Gregory 
Player  attained  the  age  of  twenty-one,  the  trustees  took  a 
fee.  It  is  obvious,  from  the  language  of  the  devise,  that 
they  only  took  an  estate  for  eight  years,  or  until  the  testator's 
son  became  of  age.  This  constructi<m  is  borne  out  by  die 
current  of  decisions  in  the  Courts  of  Common  Law,  the 
Court  of  Chancery^  and  the  House  of  Lords.  In  this  will 
there  are  no  words  of  inheritance  to  the  trustees;  it  v 
merely  a  devise  to  them  of  the  estate  until  the  son  becooies 
twenty-one,  and  when  that  period  arrives,  all  interest  is 
them  is  devested.    No  reason  can  be  suggested  why  they 
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should  take  •  an  estate  in  fee*  The  purposes  of  the  trust  1823. 
certainly  did  not  require  that  they  should  take  such  an  estate,  v^v^^ 
and  unless  this  can  be  demonstrated,  it  is  clear  that  nothing  P'^'vbr 
could  vest  in  the  trustees,  or  their  heirs,  after  the  minor  Nicbolli. 
became  of  age.  The  case  finds  that  one  of  the  three 
trustees  was  admitted  to  the  copyhold  estate,  that  the 
other  two  renounced,  and  that  the  heir  at  law  of  olie  of  the 
trustees  is  now  living.  It  is  to  be  contended,  on  the  other 
side,  that  upon  the  true  construction  of  this  will,  the  trus- 
tees took  the  fee,  and  consequently  that  the  fee  is  now  out- 
standmg  in  the  heir  at  law  of  the  surviving  trustee,  lliis 
proposition  is  to  be  supported  by  shewing  that  the  admis- 
sion of  one  joint  tenant  is  the  admission  of  all,  and  there- 
fore that  the  admission  of  Ann  Lowe  will  operate  as  the 
admission  of  William  May  Lander^  the  heir  at  law  of  the 
last  surviving  trustee.  Without  disputing  the  proposition 
that  the  admission  of  one  joint  tenant  is  the  admission  of  all, 
it  is  only  necessary  to  look  a  little  more  closely  to  the  lan- 
guage of  the  devise,  in  order  to  see  whether  the  trustees 
can  by  any  construction  be  considered  as  taking  the  legal 
fee,  for  if  that  proposition  fails,  the  rest  of  the  argument 
falls  to  the  ground.  By  the  devise,  the  testator  confers  no 
benefit  whatever  upon  the  trustees ;  he  creates  no  trust  for 
the  payment  of  debts,  nor  for  the  performance  of  any  acts 
or  things  after  the  minor  shall  have  attained  the  age  of 
twenty-one.  There  is  no  possible  purpose  fc/r  which  they 
could  take  a  continuing  estate  after  that  event.  It  is  merely 
a  devise  to  them  in  trust  until  the  son  is  of  age,  and  when 
diat  time  arrives,  the  estate  became  absolutely  vested  in 
him.  The  very  language  of  the  will  shews  that  they  were 
only  to  take  the  estate  for  a  limited  period,  because  as 
soon  as  the  son  attains  twenty-one,  it  is  to  be  "  trans- 
ferred,'' which  means  no  more  than  that  it  is  to  be  *'  delivered 
up"  to  him.     No  effect  can  be  given  to  the  words  ^  the  » 

same  to  be  transferred  to  him  as  soon  as  he  shall  attain  to 
twenty-one  years,**  because  these  words  do  not  import  any 


Playbr 

9, 


4S6  ^ASBS.  IN  THG  KINO*3  BENCH,. 

1823.       thing  like  a  conttnuing  trust.    The  trustees  are  not  then  re- 
quired to  do  apy  act,  because  by  operation  of  law  the  estate 
becomes  absolutely  vested  in  the  heir,  who,  notwithstanding 
NicHOLLt.    ^|,g  ^m^  would  take  by  descent,  which  is  paramount  to  all 
other  titles.    The  operation  of  the  facts  of  this  case  is  pre 
cisely  that  which  is  stated  by  Mr.  Favrne^  in  his  Essay  on 
Contingent  Remainders,  401,  namely,  "  Where  one  devised 
lands  to  his  wife,  till  his  son  should  come  to  his  age  of  twenty- 
one  years,  and  then  that  the  son  should  have,  the  land  to  him 
and  his  heiri  ;  and  if  he  should  die  without  issue  before  bis 
said  age,  then  to  his  daughter;  this  was  held  a  good  execu- 
tory devise  to  the  daughter.     In  which  case  it  is  observable, 
that  the  first  devise  of  the  fee  was  to  the  son,  who  was  the 
heir ;  and  therefore,  under  the  doctrine  of  Borasions  case  (o), 
the  son  taking  the  vested  fee,  would  still  have  taken  by 
descent,  and  not  by  the  devise,  so  that  the  immediate  fee 
must  be  considered  as  undisposed  of  by  the  will."    And 
Palmer,  132,  lEq.Abr.  188,  mAThrustout  y.Demyib), 
are  cited.    That  b  precisely  this  case.    Here  the  first  de- 
vise of  the  fee  is  to  the  son,  who  is  the  heir ;  and  though 
he  takes  the  vested  fee,  still  he  would  take  by  descent.  ,  It 
cannot  be  supposed  that  the  testator  intended  to  disinherit 
his  son,  but  supposing  any  questiop  of  that  kind  should 
^rise,  still  there  is  so  much  doul>t  upon  the  case  that  the 
Court  would  construe  the  will  most  favourably  for  the  heir, 
upon  the  principle  that  the  heir  is  not  to  be  disinherited 
upon  presumption.     In  the  present  case  it  is  quite  immate- 
rial for  what  term  the  trustees  took,  whether  it  was  for  eight 
,  or  ten  years.     Whatever  the  term  is,  their  interest  is  at  an 
end  when  it^expires,  and  no  sensible  effect  can  be  given  to 
die  words,  **  the  same  to  be  transferred,"  because  when  the 
son  attained  twenty-one,  the  particular  interest.was  at  an 
end,  and  the  heir  was   entitled  to  take  possession.     The 
^  Jiishop  of  Bath's  case  (c),  Boraston'a  case  (d),  and  Goodlitle 

(a)3Rep.l9.  (c)6Rep.S4. 

(b)  1  WiU.  tro.  (d)  5  Ibid.  19. 
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w.  Whitby  (ay    Bttt  independently  of' these  express  autho-       1823. 
itfes  lor  this  paSirt  of  the  argi^ent,  there  are  several  cases      ^^*v^^ 
ivhich  establish,  that  if  there  be  a  devise  to  trustees,  with-      ^"^J'."* 
-out  limiting  the  qalintum  of  their  interest,  they  wiH  only     Nicnotu. 
ttkt  such  an  estate  as  is  necessary  for  thd  purpose  of  exe- 
cuting the  trusts  of  the  will.      Doe  v.  Batihrop  (6),  and 
'Doe  V.  Simpson{c),    Here  the  only  trust  was  to  hold  the 
estate  until  the  son  came  of  age,  and  when  that  event  oc- 
curred the  trust  was  absolutely  at  an  end. 

The  Court  interposed/  and  called  upon 

Abraham,  for  the  defendant,  who  contended,  first,  that 
by  the  will  of  Perry  Player^  a  legal  estate  was  created  in 
the  trustees;  and,  second,  that  'the  admittance  ot'Ann 
Ldwe,  being  in  law  the  admittance  of  all  the  trustees,  and 
as  nb  surrender  or  release  of  the  copyhold  from  them,  or 
either  of  them,  or  the; heir  of  the  survivor  of  them,  was 
recorded  on  the  court  rolls  of  the  manor,  the  legal  estate 
Hnras  now  outstanding  in  fVilliam  May  Lander,  the  infent 
heir  Of  Wittiam  May,  the  surviving  trustee,  and  consequently 
ejectment  would  not  lie.'  Upon  the  first  point,  he  insisted, 
that  as  the  trust  of  the  will  was  to  transfer  the  estate  io 
Thomas  Gregory  Player,  thb  was  such  a  trust  as  would  give 
the  trustees  the  legal  estate.  Although  copyholds  ^ere  not 
within  the  operation  of  the  statute  of  Uses,  still  decisions 
which  had  taken  place  upon  that  statute,  would  assist  the 
Cburt  in  construing  the  present  case.  A  class  of  cases  in 
thfe  time,  of  Lord  Hardwicke  (i),  had  decided,  that  where 
there  is  something  to  be  done  by  the  trustees,  they  take  the 
legal  'estate,  until  that  which  they  are  required  to  do  has 
been  eiSected.  *  Now,  here  it  was  obvious  that  the  trustees 
had  something  to  do,  because  they  were  required  io  transfer 
the  estate  to  Thomas  Gregory  Player  as  soon  as  he  attained 

(«)  1  Bnrr.'ttS.  («)  5  East,  16f . 

(6)  5  TsoBt.  38t.  (4)  O^^  ▼.  BsUvfa  md  ofibrrt,  %  Tct.  646. 
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1823.  the  age  of  twenty-one^  and  comequMitiy  us  no  trtnsfer,  ao- 
cording  to  the  foims  required  by  law^  had  tak^i  .pLace,  ike 
estate  must  still  be  considered  as  outstanding  in  the  heir  at 
MicHOLu.  la^  Qf  tijg  surviving  trustee.  Then,  secondly,  the  admia- 
sion  of  Mrs.  Lowe  must  be  considered  as  the  adaisaion  of 
all  the  trustees,  for  this  Roe  v.  HiUiOH  (a),  waa  an  ; 
rity  giving  the  rule  m  such  cases.  That  nde  had 
adopted  in  Mr.  Watkim's  Treatise  on  G>pyholds(iX 
it  is  laid  down  that  the  admission  of  one  joint-tenaat  is  the 
admission  of  all.  If  it  were  conceded  diat  in  this  case  the 
tenancy  of  the  trustees  was  j<Hnty  it  followed,  from  diese  an- 
thorities^  that  the  admission  of  Mrs.  Lowe  would  be  the  ad- 
mission of  the  other  trustees  ^  and  the  result  would  be,  Aat 
though  two  of  the  trustees  had  renounced  the  trast,  jet  die 
heir  of  the  survivor,  who  was  now  alive,  would  take  the  legsl 
fee,  which,  being  now  outstanding,  the  plaintiflF  could  not 
recover.  He  cited  Sacheverell  v.  f  roggo//  (c),  Purrfojf  v. 
Rogers  ((i),  voA  Marshall  y.HiU(^e). 

Bayley^  J. — In  this  case  our  attention  is  confined  to  the 
copyhold  estate  held  of  the  manor  of  Aldaiham  only  ;  for, 
as  to  the  other  copyhold  estate,  no  question  is  raiaed,  it 
being  perfectly  clear  that  the  heir-at-law  is  for  the  preaent 
entitled  to  that  part  of  the  property.  Whether  the  will  of 
Isabella  Player,  his  mother,  may  operate  to  defeat  Us  tide 
to  that  portion  of  the  estate,  it  is  unnecessary  for  the  Court 
to  give  any  opinion.  The  sole  question  for  our  considem* 
tion  is,  the  construction  which  b  to  be  put  upon  the  will  of 
Perry  Player,  as  it  affects  the  copyhold  in  AUknham.  By 
that  will  the  testator  devises  to  Ann  Lovpe,  William  Reade, 
and  fVilliam  May,  his  freehold  and  copyhold  lands,  whidi 
he  had  surrendered  to  the  use  of  his  will,  and  also  all  his 
leasehold  and  lifehold  estates,  situate  in  different  counties, 

(«)  S  Wib.  16S.  (d)  S.  B.  Seo. 

(6)  S  Watk.  S77.  (e)  S  M.  &  S.  608. 

if)  SSaimd.  361> 
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ahd^all  other  fcis  effects,  of  what  kind  or  nature  soever,  in 
trust,  for  hk  only  son  Thomas  Gregory  Player,  "  the  same 
to  be  transferred  to  him  as  soon  as  he  shall  attain  to  twenty- 
one  yeiirs  of  age/'  It  is  quite  clear  that  copyholds  are 
not  within  the  statute  of  Uses;  but  admitting  that  the  gift* 
of  this  estate  to  these  trustees,  m  trust,  for  the  testator's 
only  sod  Thomas  Gregory  Player,  would  vest  for  a  period  the 
legal  estate  in  them,  we  are  to  see  for  what  period  that 
legal  estate  is  to  endure.  I  take  it  to  be  a  settled  rule,  in 
the  construction  of  wills,  that  the  estate  conveyed  to  a  trus- 
tee is  to  continue  for  so  long  a  period  only  as  is  necessary 
to  effect  the  purposes  of  the  trust.  That  was  laid  down 
in  Doev.  Barthrop{a),  and  Doe  v.  Simpson  (ft);  and  there- 
fore the  question  is,  what  estate  it  is  necessary  there 
should  be  in  the  trustees  to  effect  the  purpose  of  the 
Mrill.  The  estate  is  to  be  held  in  trust  for  the  son,  and  to 
be  transferred  to  him  when  he  shall  attain  the  age  of  tweuty- 
one  years.  How  is  a  copyhold  estate  to  be  transferred  ?  It 
is  by  surrendering  the  interest  to  the  person  in  whom  the 
interest  is  remainhig,  and  suffering  that  person  to  be  admitted 
on  the  court-rolls  as  the  tenant.  If  an  estate  in  fee  be  given 
to  trustees,  then  it  might  be  necessary  to  make  an  actual 
surrender,  in  order  that  the  fee  should  pass ;  but  if  it  is 
only  limited  to  them  until  the  object  of  the  bounty  should 
attain  the  age  of  twenty  one,  and,  when  that  period  arrives, 
he  claims  to  be  admitted,  and  b  admitted,  he  has  the  com- 
plete legal  ownership,  without  any  formal  transfer.  In  this 
case  it  is  not  necessary  for  the  purposes  of  the  trust,  that 
Thomas  Gregory  Player  should  take  any  interest  whatever 
from  the  trustees,  although  the  word  used  is  ''  transferred,'^ 
because  I  consider  the  law  as  putting  an  end  to  their  inte- 
rest when  he  came  of  age ;  and  then  being  admitted  as  te- 
nant of  the  manor,  that  is  sufficient  to  satisfy  the  words  of 
the  will,  which  require  the  estate  to  be  transferred  to  him. 
£ven  in  cases  where  there  is  an  express  imitation  to  trustees 

(a)  5  Taant.  SSt.  (b)  5  East,  16j?. 
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**  and  their  hars,"  the  limitatioii  is  for  a  definite  period,  and 
a  definite  period  only ;  and  therefore  an  estate  to  tmstees, 
in  terms  limited  to  them  and  their  heirs,  will  cease  as  aoon 
as  the  purposes  of  the  trust  are  at  an  end.  I  am  dierefore 
of  opinion  that  it  was  not  necessary  for  the  purpose  of  this 
trust,  that  these  trustees  should  take  a  greater  interest  than 
until  Thomas  Gregory  Player  should  attain  the  age  ot 
twen^-one.  In  the  class  of  cases  to  which  we  have  bees 
referred  by  the  defendant's  counsel,  the  trust  is  to  pay 
the  rents  atid  profits.  There  is  in  such  cases  a  conti- 
nuing purpose  to  be  answered,  and  therefore  it  is  neces- 
sary for  the  trustees  to  have  a  continuing  bterest  in  the  pro- 
perty;  but  here  it  was  not  at  all  necessaiy  for  the  purpose 
of  the  trust,  that  the  trustees  should  have  an  interest  beyond 
the  period  when  Thomas  Gregory  Flayer  had  attained  fall 
age.  If  they  had  taken  a  fee,  I  should  have  thought,  mider 
the  circumstances  of  this  case,  that  we  were ;  at  liberty  to 
have  presumed  an  extinguishment  of  all  their  claim  to  die 
estate,  and  that  they  considered  Thomas  Gregory  Player  as 
having  had  a  legal  interest  in  the  estate  from  the  year  1794^ 
when  he  was  admitted.  It  is  stated  that  the  admission  of 
Ann  Lowe  operated  as  an  admission  of  all  the  trustees.  I 
have  no  difficulty  in  saying  that  the  admission  of  one  may 
be  the  admisrion  of  all,  but  I  do  not  think  it  necessaiy  that 
all  the  trustees  should  have  been  admitted,  because  no 
useful  purpose  could  have  been  answered.  As  far  as  the 
interest  of  the  trustees  was  concerned,  the  admission  should 
have  been  confined  to  one  and  one  only,  because  the 
quantum  of  fine  would  depend  upon  the  number  to  be 
admitted.  In  1794,  %i  hen  ^nn  Lowe  died,  neidier  her 
heir-at-law  nor  the  surviving  trustees  made  any  claim  to  the 
estate ;  and  indeed  it  would  have  been  against  dieir  inte- 
rests so  to  have  done,  because  it  would  have  answered  iio 
other  purpose  than  to  create  an  expence  upon  the  estate. 
In  October^  1793,  Thomas  Gregory  Player  had  attained  the 
age  of  twentyH>ne»    He  was  then  entitled  to  have  a  legal 
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estate  vested  in  him.  In  July^  ]794t  he  is  the  only,  person  1828. 
admitted,  and  he  only  is  found  on  the  court-rolls.  At  that 
time  there  might  [be  four  candidatesi  each  claiming  admis- 
aioUf  namely,  the  two  surviving  trustees,  the  heir-atlaw  of 
Ann  Lowe,  and  Thomas  Gregory  Player,  die  person  bene- 
ficially interested.  Why,  then,  if  the  heir-at-law  of  Ann 
Lowe  and  the  surviving  trustees  make  no  claim  to  have 
themselves  admitted,  but  suffer  Thomas  Gregory  Player  to 
be  admitted,  I  think  they  have  no  right  afterwards  to  say, 
that  the  legal  estate  was  not  vested  in  him  by  that  admit- 
tance. He  stands  on  the  court-rolls  as  legal  tenant  to  the 
lord.  A  person  having  an  equitable  interest  only  is  not  to 
be  admitted  on  the  rolls,  and  has  no  right  to  say  that  the 
lord  is  to  have  him  as  his  tenant  when  the  right  of  admit- 
tance is  in  the  legal  tenant  only.  From  1794  down  to  1818 
Thomas  Gregory  Player  stands  upon  the  rolls  as  the  legal 
tenant,  and  he  has  the  actual  possession  of  the  property. 
I  am  of  opinion,  therefore,  that  at  the  time  when  he  made 
his  will,  he  must  be  considered  as  having  the  legal  estate^ 
even  if  the  estate  of  the  trustees  had  not  ceased  in  1794, 
because  by  reason  of  his  adverse  possession  from  that  time 
down  to  1818,  he  would  have  had  a  new  legal  estate.  Be- 
ing complete  owner  of  the  property  at  the  time  his  will  was 
made,  the  estate  could  not  be  outstanding  in  the  beir-at-Iaw 
of  Ann  Lowe,  or  in  the  sunaving  trustees ;  and  consequently 
the  lessor  of  the  plaintiff  is  entitled  to  recover. 

HoLRQTD,  J. — I  am  of  the  same  opmion.  It  is  con« 
tended  that  the  trustees,  under  the  will  of  Perry  Player, 
took  an  estate  in  fee,  but  I  think  it  is  extremely  clear,  from 
the  terms  of  that  will,  that  they  took  a  trust  estate  only 
until  Thomas  Gregory  Player,  the  son,  should  attain  the 
age  of  twen^-one  years,  determinable  upon  his  death  in  the 
mean  time,  and  that  they  took  no  greater  estate.  There  are 
no  words  in  the  will  which  carry  the  estate  in  themselves 
beyond  the  time  in  which  the  trust  was  to  be  performed. 
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and  it  b  clear,  upon  the  face  of  the  will,  that  the  deatb  of 
Thomas  Gregory  Player,  before  he  attained  twenty-one, 
was  not  to  give  them  any  longer  estate  than  for  the  perfonn- 
NicHOLLft.     3nce  of  the  trust,  because  I  think  it  is  obvious  that  the  son 
was  himself  to  have  the  estate  when  he  was  of  age^  and  that 
the  trustees  were  to  take  only  during  his  minority.     The 
rule  of  law  clearly  established,  by  several  of  the  late  cases, 
shews,  that  the  estate  to  trustees,  even  where  there  are  words 
of  inheritance  used,  shall  continue  in  the  trustees  no  longer 
than  is  necessary  for  the  performance  of  the  trust ;  but,  in 
this  case,  the  estate  is  given  to  the  trustees  nominative,  with- 
out any  words  of  inheritance.    This  is  simply  a  trust  estate 
to  themj  and  not  an  estate  in  fee ;  and  consequently  their 
trust  is  at  an  end  as  soon  as  the  son  comes  of  age.    Then 
it  is  urged,  that  as  the  estate  is  to  be  transferred  by  die 
trustees  as  soon  as  the  son  attains  twenty-one,  it  follows, 
as  a  consequence,  that*they  must  be  considered  as  takii^  an 
estate  in  fee,  in  order  to  enable  them  to  do  that  act.     No- 
thing, however,  is  expressed  on  the  face  of  the  will  which 
would  give  them  an  estate  in  fee,  assuming  the  traoafer  to 
be  an  act  to  be  done  by  the  trustees.    The  estate  in  ques- 
tion consists  of  copyhold  lands,  and  we  are  to  consider  the 
effect  of  the  words  "  to  be  transferred."    Copyhold  lands 
may  be  transferred  without  a  surrender.     I  do  not  mean  to 
say  that  the  legal  estate  in  a  copyhold  can  be  transferred 
without  a  surrender,  when  it  is  in  any  other  person  than  a 
devisee  under  a  will;  but  I  consider  these  words, ''the  same 
to  be  transferred  to  him  as  soon  as  he  shall  attain  to  twenty- 
one  years  of  age,"  as  meaning  no  more  than  that  the  knd  shall 
be  delivered  up  to  him  by  tlie  trustees  when  he  shall  arrive 
at  that  age.     It  is  clear  that  the  trustees  are  to  hold  the 
land  in  trust  for  him  until  he  conies  of  age,  and  there  is  no 
estate  given  to  them,  except  during  the  interval  of  infancy. 
I  am  therefore  of   opinion,  that  tlie   heir-atrlaw  of  Perry 
Player  is  entitled  to  recover  these  lands. 


^  bAstsr  T£RM,  POUKTH  GKO.  TV.  40$ 

^^  *    BsslTy  J. — I  am  of  opinion  tfiat  the  trustees  took  no       1B98. 


legal  estate  whatever,  but  that  the  estate,  immediately  upon 

Player 
Che  death  of  the  testator,  descended  to  his  son.    The  de-  «. 

▼ise  is  of  copyhold  lands,  and  the  trustees  are  to  hold  until  ^»«"«m^ 
the  son  arrites  at  twenty-one  years  of  age,  and,  when  he 
Attains  that  age,  the  lands  are  to  be  transferred  to  him ;  that 
is,  he  is  to  have  die  occupation,  to  which  he  would  be  eb- 
titled  by  operation  of  law,  as  the  eldest  son,  if  no  will  had 
been  made.  This  is  the  most  reasonable  construction  to 
be  put  upon  this  will,  because  if  the  devise  conveyed  the 
legal  estate  to  the  trustees,  the  estate  in  that  short  period 
of  time  might  be  burthened  with  the  admission  of  all  the 
trustees,  and,  when  the  son  came  of  age,  be  further  bur- 
thened by  the  expence  of  his  own  admission.  The  trustees, 
it  is  true,  were  vested  with  the  enjoyment  of  the  estate 
during  the  minority  of  the  son,  but  in  the  mean  time  the 
legal  estate  was  in  him  notwithstanding  the  will,  and  he 
would  have  taken  by  descent.  That,  I  think,  is  clearly 
proved  by  the  cases  which  have  been  referred  to  in  the 
argument  for  the  plaintiff,  and  more  particularly  by  those 
mentioned  in  Feamc*8  Essay  on  Contingent  Remainders,  40  K 
These  trustees  took  only  an  interest  in  die  term,  but  the' 
legal  estate  remained  in  the  son.  Suppose  the  trustees  took 
a  legal  estate,  still,  accordmg  to  the  authorities  referred  to 
by  my  Brother  Bayky,  they  would  only  take  so  much  of  a 
legal  estate  as  was  necessary  to  effect  their  trust.  Here  the 
trust  was  at  an  end  the  moment  the  son  came  to  the  age  of 
twenty-one;  and  therefore  when  that  period  arrived,  the 
estate  devested,  and  went  direcdy  to  him.  But  assuming 
that  the  trustees  took  an  estate  of  inheritance,  which  I  think 
they  did  not,  and  admitting  that  the  possession  of  the  cestui 
que  trust  is  to  be  considered  the  possession  of  the  trustees, 
and  consequendy  that  the  statute  of  limitations  would  not 
operate,  however  long  the  cestui  que  trust  might  hold  the 
estate,  so  as  to  bar  the  right  of  entiy  by  the  trustees,  still 
it  appears  to  me,  that  the  right  of  entry  by  the  trustees 
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Vould«  in  tbia  case,  be  gone,  because  tbe  moment  tUa  jouag 
man  became  twen.tys>ne,  be  was.  bimself  admitted*  He 
^^^^  asserted  bis  claim  to  the  legal  estate^  and  no  longer  hdd  as 
VicHouM.  cestui  que  trust,  but  exercised  an  adverse  daim  tp  the  .con- 
tinuance of  the  trustf  and  from  that  moment  the  statute  of 
limitations  operated  so  as  to  take  awaj  the  light  of  ^tcy. 
from  the  trustees.  Now,  although  a  trustee  in  equity  has 
a  right  to.tiie  estate  of  which  he  is  trustee,  yet  it^  must  be 
such  a  right  as  that  he  is  entitled  to  assert  it  by  entiy..  If 
the  right  of  entry  is  gpne^  he  cannot  set  up  an  equitable 
.  estate  to  defeat  a  legal  vested  estate.  Here  the  rig^  of 
entry  was  j^one  from  the  period  which  has  elapsed  from  the 
year  1793  until  the  bringing  of  this  action.  Upon  these 
grounds,  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  judgment 

BatlbYi  J.,  added^  that  there  were  other  words  in  the 
will  which  clearly  shewed  that  die  testator  never  meant  tbe 
trustees  to  take  the  fee«  namely,  "  but  in.  case  he  (Z*.  G. 
Player)  should  die  before  he  attains  to  thie  age  of  twen^- 
one  yearsi  then  I  give  to  my  cousin  fVjlliam  PUgfer,  his 
heirs  and  assigns,  all  my  freehold  and  copyhold  lauda,^  &c. . 

Postea  to  the  plaintiff. 
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LiKGAKD  andailollier.  Assignees  of  FrT|  a  Bankrupt,' 

V.  MSSSITBR. 

X  ROVER  for  certain  macbinerj  and  goods,  the  property  when  a  indg- 
of   the  bankrupt.    Plea,  Not  Guilty,   and  issue  thereon.  JSihSSd  S 

At  the  trial,   before  Richardson,  J.,   at  the  Sommelsfttre  5™«f»*«^ 

from  the  ihe- 
Lent  Assizes,  18^22,  the  case  proved  in  evidence  was^  this : — >  riff  certain 

In  the  year  1815,  tlie  bankrupt,  a  manufBCturing  clothier  aeisedUn^Vze* 

in  Somersetshire,  being  in  difficulties,  and  indebted  to  the  j"^»^""«' 

defendant,  a  banker  at  Frome,  gave  him  two  warrants  of  debtor,  and 

attorney,  to  secure  1000/.,  npon  which,  in  September  in  that  the  aame  wiui 

year,  judgments  were  entered  up  by  the  defendant,  and  the  ^  ilJj^^ 

bankrupt's   jnachinery  taken  in   execution   thereon.     The  >®y«*  *>» 

.  ,        debtor  to  re* 

sheriff  kept  possession  till  the  £7di  of  October  following,  tain  poMei«> 

when  the  defendant  took  the  goods  by  a  bill  of  sale,  to  a^il^i^^o 

which  the  sheriff  and  the  bankrupt  were  both  parties.     On  gjy  »  ^^^  f^ 

the  fid  of  November  fc^owing,  the  defendant  granted  to  the  and  the  latter 

bankrupt  a  lease  of  the  machinery  for  one  year,  at  10/.  per  pouesaionnntU 

month,  and  the  UMchinery  then  remained  in  the  exclusive  ^  ^^of  tenk- 

possession  of  the  bankrupt,  the  defendant's  initials  N.  M.  „  R.^  'T 

having  been  previously  marked  upon  it.    At  the  end  of  diat  the  change  of 

year  a  new  agreement  was  made  between  the  defendant  ^  notoriooa, 

and  the  bankrupt,  and  indorsed  upon  the  lease,  for  another  JJj^ye^^SJJJJ 

year,  upon  the  same  terms,  except  diat  the  bankrupt  was  to  to  recover  die 
.  iM  .  t  . .  ,  property  in 

be  at  liberty  to    repurchase    the   machinery    at  40/.  per  trover,  under 

Qionlh..   Under  this  second  lease  the  bankrupt  remained  in  ^^^i^l^' 

the  sole  and  undisputed  possession  of  the  machinery  down 

to  the  .time  of  his  committing  an  act  of  bankruptcy,  by 

absconding  in  SepieaAer  1818;  in  November  follovring  the 

defendant  seized  and  sold  the  machinery,  and  in  September 

1819«  a  docket  was  struck  against  the   bankrupt,  and  he 

was    subsequently  declared  .a    bankrupt.      The    tide  of 

the  plaintiffs  to  sue .  as  assignees  beiDg  proved,  the  only 
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4tlS3.        question  left  to  the  Juiy  was,  whether  at  the  time  the  act  of 
Ni^v'^/       bankruptcy  was  committed,  the  goods  were  in  the 
LiMOARD      lion  of  the  banlLfupt,  as  reputed  owner,  within  the  i 
MasirrKB.     of  the  statute  21  *Jqc^  1.  c.  19.  s.  11 ;  and  being  of  opinktai 
that  the  reputed  ownenbip  was  never  in  fact  out  of  Ae 
bankrupt,  they,  under  the  learned  Judge's  direction,  foood 
a  Tardict  for  the  plaintiffs. 

'  Gmulu^  in  EomUt  Term  last,  haying  obtained  a  rale  to 
shew  cause  why  that  verdict  should  not  be  set  aside,  and 
a  new  trial  had^ 

Sebsjfm  now  shewed  causes    There  is  no  ground  for  dis- 
turbing this  verdict,  which  is  fu%  supported  both  bj  the 
fiM^ts  of  the  case  and  by  the  bankrupt  laws.    Tlie  bankrupt 
was  the  original  owner,  and  it  was  notorious  to  all  the  world 
that  he  was  ^o ;  that  gives  the  plaintiffs  a  prim&  facie  title  to 
the  goods,  aod  if  any  circumstances  have  sabsequentlj  oc- 
curredj  which  fa^ve  notoriously  changed  the  ownership,  and 
vested  it  in  the  defendant,  it  was  his  duty,  and  a  necessary 
part  of  his  case,  to  have  produced  evidence  to  that  effect. 
The  fcct  of  the  defendant's  initials  having  been  stamped  on 
the  machinery  at  the  time  of  the  first  lease  to  the  bankrupt, 
makes  no  difference  as  to  the  question  of  notoriety,  because 
of  itself  it  proves  nothingi  unless  it  was  notorious.    It  has 
been  decided,  in  a  case  very  similar  to  the  present,  that  such 
an  act  is  not  sufficient  evidence  of  notoriety  to  change  the 
owaei^p,  where  the  possessioB  still  nontinues  in  the  bank- 
rupt, KtiowleM  V.  Horifmll  (a),  and  upon  this  f^m  principle, 
that  though  the  initials  might  speak  a  language  intdligible 
to  the  parties  tiieraselves,  it  was  to  all  die  rest  of  mankind 
perfectly  unintelligible,  and  therefore  carried  no  degree  of 
notoriety  with  it.    The  case  of  TImckihmaiie  v^  Cock  (6) 
did  not  turn  upon  the  merits,  but  upon  the  custom  of  die 
trade.    Undoubtedly  the  custom  of  a  trade  may  sometimes 
.  («)  5  B.  &  A.  134.  (Q  3  Tannt.  487. 


have  ao  effect  iip^Q  questiony  of  this  ^atorei  but  then.  U       1838. 
iDust,  as  Man^eld,  C»  J.  exprepaed  hiiiiflelf  in  that  caaei      ^^-^v^ 
be  ''clearly  proved,  and    must  be.^uch.a  cnstoai  that  9. 

persons  dealing  with  the  traders  may  see  and  know  that  the  ^*"' 
goods  may  possibly  i|ot  be  the  property  of  the  posMssor." 
Here  both  these  qualifications  are  wanting,  for  diera  waa 
no  custoni  proved  at  the  trials  wd  if  there  had  been,  it 
would  not  be  such  a  custom  M  Woidd  enable  the  world  to 
see  and  know  that  the  possessor  waa  not  in  fact  the  ovnier 
of  the  machinery.  Again,  the  execution  levied  on  the  an* 
cbiuery  by  the  defendant  in  the  year  1815,  can  hav«  no 
weight  in  the  case ;  for,  supposing  the  sale  by  the  sheriff  lo 
have  been  a  matter  sufficiently  notorious  as  to  the  change  of 
property,  still  there  was  a  subsequent  restoration  of  Ihe 
goods  to  the  bankrupt,  and  possession  by  him,  so  notoriotts 
as  to  do  away  the  condusioo  to  be  dravm  from  the  Aict  of  a 
sale,  and  to  lead  the  world  to  bdieve  tbat  the  bankniptliad 
re-acquired  the  entire  property  in  the  machinery.  In  Bryson 
v.  Wylie  (a),  and  lAngham  v.  Bifgs(b)f  this  point  was  very 
fully  considered,  and  those  cases  must  govern  the  present; 
He  also  cited  /iorire  v.  Baker  {c),  and  JUW/er  v*  Mo$i(d). 

Gaielee,  in  support  of  the  rule,  suboutted,  that  as  the 
question  raised  upon  the  fact  of  the  bankrupt's  possession  was 
a  matter  of  sarprise  on  the  defendant  at  ibe  trial,  and  as  the 
verdict  seem^  evidently  to  have  been  against  the  weight  <rf 
evidence  on  that  point,  the  Court  vronld  think  the  sulgeet 
deserved  a  more  deliberate  iaqniry,  and  would  give  the  de* 
fendant  the  benefit  of  a  new  trial  on  payment  of  costs.  In« 
dependently,  however,  of  this  ground,  he  contended^  on -the 
authority  of  KiM  v.Ramlimonie),  that  the  sale  by  die 
sheriff  to  the  dkfendant,  acoompained  by  the  fact  of  the 
machinery  being  marked  with  the  initials  of  the  hitter,  was 


(a)  1  Bofl.  &  Pill.  83.  (tf)  1M.&8.3S5. 

(6)  Ibid.  82.  (e)  2  Bos.  Sc  Pol.  59. 

(c)  9  East,  $15.  .  .    ' 
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IdSa.       sufflcieiit  evidence  ^  proputy,  and  of  notoriety,  to  di»- 
^^^^^     tingmdi  thb  from  die  other  G«se»  cited,  ind  entitle  the  de- 

«.         fendlnt  to  a  new  trial. 
Jfafunii. 

Per  Cfina»i.-^Weare  not  nt  liberty  todistuffb  diis  veidict. 
The  question  left  to  the  Jury  war,  wh^dier  thepoaseanon 
of  the  machinery  continued  in  th«  bankrupt  as  reputed  owner 
down  to  the  time  of  his  bankruptcy,  and  diey  found  in  the 
affirmative;  and  it  seems  to  us  that  the  facts  proved  in  evi- 
dence wamnted  that  conclusion.   •  This  being  machinery  used 
in  the  buaness  of  a  working  manufiicturer,  possession  cer- 
tainly does  not  necessarily  imply  o«iiiership,   because  the 
articles  in  question  are  such  as  may  be  hired  from  time  to 
time  for  the  purposes  of  trade ;  but  if  a  man  be  proved  to 
have  been  once  the  owner  of  such  property,  and  he  is  allow- 
ed to  continue  in  possession,  the  ownership  must  fairly  be 
presumed  to  continue,  unless  there  is  something  to  shew 
that  the  change  of  ownership  had  notoriously  ceased.    If 
an  execution  is  sent  ui  against  the  goods  of  a  judgment 
debtor,  and  there  is  a  sale  by  the  sheriff,  and  the  vendee 
thinks  proper  to  allow  the  debtor  to  remain  in  possessioi^ 
it  is  his  duty  to  take  care  to  make  it  notorious  that  the  old 
ownership  has  ceased,  though  the  possession  remtdns  un- 
changed..   In  such  a  case  the  notoriety  of  the  change  will 
protect  the  property  against  the  operation  of  the  statute  of 
James;  but  if  the  vendee  suffers  die  possession  to  remain 
die  same  widiout  making  the  change  of  ownenhip  notori- 
ous, die  reputed  ownership  will  condnue  as  before,  and  the 
statute  will  attach.]  TheAct  of  a  sale,  not  generaUy  known, 
will  not  vary  the  question  as  to  who  has  the  reputed  owner- 
ship.     According  to  die  case  of  Lingham  v.  Biggs,   the 
words  "order  and  disposition*' are  synonymous  with  "  re- 
puted ownership;''  and  if  die  reputed  ownership  condnues 
down  to  the  dme    of  die  bankruptcy,   die  bankrupt    is 
to  be  considered  die  owner.    Whedier  diere  be  a  reputed 
ownership  or  not,  may  be  a  question  of  fact  for  die  Jury, 
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«nd|  generally  speaking,  it  ia;  but  if  an  origind  ownenhip  18U.. 
be  proved,  and  ako  a  possession  in  the  bankrupt  down  to  ^-^v^^ 
the  time  of  his  bankruptcy,  there  will  be  no  question  for  «.- 

the  Jury  as  to  the  ownership.  A  defendant  who  :is  to  con-  M"**"*** 
tend  that  ownjership  does  not  result  from  a  continuance  in 
posse^on^  must  not  only  shew  an  actual  change  of  owner- 
ship,  but  also  that  the  ownership  is  noioriously  changed. 
Here  there  was  no  evidence  of  notoriety,  and  therefore  the 
question  was  properly  left  to  .the  Jury,  aqd  we  think  the 
verdict  ought  not  to  be  disturbed.  It  is  suggested  that  this 
was  not  the  point  mtended  to  be  tried,  and  Aerefore  diat 
the  defendant  was  surprised  by  the  evidence  upon  the  ques- 
tion of  possession ;  but  there  is  no  affidavit  in  support  of 
that  ground  for  a  new  trial,  and  we  must;  presume  that  the 
defendant  was  prepared  to  meet  every,  part  of  the  csase* 

Rule  discharged. 


BiDDELL  r.  Leedbb  and  Pulham. 

J^  FECIAL  assumpsit  upon  an  agreement  for  purchase  j^^g^^^J^ST* 
and  sale  of  one-sixteenth  share  of  a  vessel  called  the  Feittif.  for  the  Mie  of 
At  the  trial  before  Richardson,  J^  at  the  last  Summdk*  As-  fesBel,  with  a 
sizes  for  the  county  of  Suffolk,  the  plamtiflF  had  a  verdict,  J^ttherSlr 
with  466/.  damages,  subject  to  the  opinion  of  the  Gmrt  tboosh  the 
upon  the  following  case.:-—  ne^  is  to  be 

The  plaintiff  being  the  owner  of  one-sixteenth  share  of  21!it,^ts fiil 
a  certain  brig,  belonging  to  the  port  of  Woodbridg€,  then  ^"^^^S-'i^ 
lying  in  the  river  Orwell,  out  of  the  port  of  Woodbriigtf  9r66M.d.e.60. 
entered  into  an  agreement  with  the  defendants  in.  these  540^.3.6.68. 
terms :— *'  Agreement  made  this  gth  of  January^  18 16,  be-  J;^.!^'''^^^ 
tween  Bpberi  Leeder,  of  Woodbridge,  merchant,  and  James  la  the  ecrtiil- 
Pulham,  of  the  same  place,  gentleman,  of  the  one  part;  sbip't^gistry. 
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18113.  '^    aod  AHhur  BiideB,  of  PUtsfori^  fiumer,  of  the  oAer  part. 

Tbe«aid  Jrtiwr  Btdiell  doth  h«reb}  agree  to  sell^  and  the 

Btid  Robert  Lteder  and  Jamei  Pulkatn  do  hereby  agree  to 

hwff  one^iuteentli  part  or  sharQ  of  all  that  brig  or  ^weaaA 

called  the  Fenus,  of  the  burthen  of  146  tons  or  thereabouts, 

and  aba  one-aixteenth  part  or  share  .of  all  and  singular  the 

andiors^  cables,  ropes,  masts,  sails,  yards,  boats,  oars,  anas, 

aminunttion,  apparel,  and  furniture  whatsoever,  to  the  said 

bri^  or  vetoel  beioojpng,  or  in  any  wise  appertaining ;  wliidi 

brig'oft'  vessel  is  now  lying  in  the  river  Orwell,  and  bdoiigs 

to  tiie  port  of  Woodbridge,  whereof  JoAji  Thompson  is  or 

wasmastel';  fqr  Ae  price  or  sum  of  35/.,  to  be  paid  by 

the^oint  note  of  hand  of  the  said  Robert  Leeder  and  James 

Pulham  to  ihe  said  Arthur  Biddett  this  day  twelve  mosths, 

with  lawful  interest  thereon.     In  consideration  of  which 

said  sale,  the  said  Robert  Leeder  and  James  Pulham  do 

hereby,  agree  to  guarantee  and  exonerate  the  said  Arthur 

Biddell  from  the  payment  of  every  bill,  and  every  sort  of 

expence,  that  the  said  Arthur  Biddell  is  now  liable  to  pay, 

or  may  hereafter  be  liable  to  pay;  for  or  on  account  of  his 

said  sixteenth  part  or  share  of  and  in  the  said  brig  or  vessel, 

save  and  excet>t  *  the  expences  already  incurred  for  putting 

the  said  brig  or  vessel  into  the  commons,  and  detaining  her 

in  the  said  river  Orwell,  which  expences  are  to  be  jointly 

paid  by  the  said^rMtrr  Bidddl  and  Robert  Leeder  to  the 

said  James  Pulham,    And  for  the  consideration  aforesaid 

tlie  said  Attkur  Biddell  doth  agree  to  convey,  at  die  ex- 

jMnoe  of  the  said  Robert  Leeder  and  James  Pulham,  to  the 

said  Robert  Leeder  or  James  Pulham  the  said  sixteenth  part 

br^have  of  and  in  the  said  brig  or  vessel,  and  of  and  in  her 

amcfabrs^  cables,  ropes,  masts,  sailsi  yards,  boats,  oars,  ap-^ 

parol,  and  furaitu^,  when  he  the  said  Arthur  Biddell  diall 

be  thereunto  requested,  accoitlirig  to  the  rules  and  r^da- 

tioas  required  by  law  for  the  trainsfer  of  shares  of  and  in 

ships  or  vessels,  whieh  rules  and  regulations  die  said  Robert 

Leeder  and  James  Pulham  do  aod  each  of  them  doth  agree 
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to  abide  by  and  ctiuform  to,  as  aopo  as  the  sajd  trapafier  ahall       ISSES; 
be  made  to  them  or  either  of  them  by  the  said  4rthur  Bid*      ^"^v^*^ 
&//;  and  the  said^rrt  w  BiddfiU  dpth  vee  Uiat  the  said      ^^^^ 
Mobert  Leeder  and  Jame^  Pulham  shall  have  the  earnifiga     tMrnumm,^ 
of  the  said  vessel,  according  tp  ^e  said  si^t^enth  share,  up 
to  the  day  of  the  date  hereof.    In  witness  whereof,  8u;«** 
Signed  and  witnessed.    Some  time  in  the  month  of  February 
following^  the  plaintiff  executed  a  bill  of  sale  to  the  de- 
fendant Pulham  only,  which  was  accepted  by  hini.    Qa  the, 
tria^  the  plaintiff  proved  a  notice  to  the  defendants  to  pror 
duce  the  bill  of  sale,  which  was  not  produced.    No  purol 
evidence  was  given  to  shew  whether  tlie  certificate  of  re* 
gistry  was  recited  in  the  bill  of  sale,  or  not.  ^  If  the  Court 
are  of  opinion  that  the  agreement  was.  void  because  the  cer« 
tificate  of  r^istry  was  not  recited  in  it,  judgment  of  noa* 
suit  is  to  be  entered;  otherwise  the  verdict  is  to  stand. 

If.  C.  Robiason  for  the  plaintiff.  The  question  for  the 
opipion  pf  the  Court  depends  upon  the  construction .  of 
26  Geo.  3.  c.  60.  s.  1 7,  and  34  Geo.  3.  c.  68.  s.  14>  the  latter 
of  which  recites,  and  has  for  its  object  to  explain  and  aqiend 
the  former*  By  26  Gfo^  3»  it  is  enai:ted,  that  in  every  trans- 
fer of  a  vessel, ''  the  certificate  of  the  registry  shall  be  tr.uif 
and  accurately  reoited  in  die  bill  or  other  instrument  of  ^}q 
thereof,  and  that  otherwise  such  bill  of  sale  shall  be  uitfirfjfi 
null  and  void  to  all  intenti,  and  purposes.^  The  34  Geo*  3j 
declares,  "  that  no  transfer,  contract,  or  agreement  for; 
transfer  of  property  in  any  vessel,  mad^  or  intended  to  b« 
made,  shall  be  valid  or  gffectualfor  anypurpose.whatsoevisr^ 
either  in  law  or  equiiy,  unless  suqh  transfer,  &c«  sh^U  bd> 
madp  by  bill  of  sale^  or  instrument  in  wijliiig,  contoining^ 
sucb  '.ecital .  as  pre^ribed  by  the  said  recited  ad/'  The* 
<^ly.pl^^  which  the  iiQgiskiture  couM  jceasonably.hiv^  in; 
view  in  passing  these  acts,  was,  that  every  bill  of  sale 
should  contain  the  certificate  of  registry,  and  the  Court  will, 
if  possible,  give  effect  to  that  object.    This  may  easily  be 
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IMS.        done  by  inserting  the*  particle  *'  ab**  in  die  second  dtaae 
Ji"*^^*^      before  tbe  words  ''  made  or  intend^  to  be  made,"  and  dieo 
«•  the  enactment  will  at  once  express  that  which  it  evidentlj 

means,  that  agreements  <'  so  made,"  that  is,  made  by  billofuie, 
shall  recite  the  certi6cate.    It  never  could  be  intended  that  a 
mere  executory  agreement  sudi  as  the  present,  made  between 
private  individuals,  should  recite  tfie  certificate,  because  h 
has  no  connection  with  the  public  and  essential  part  of  the 
transaction.      Upon  this  principle  all  articles  of  partnenlup 
might  be  held  Toid,  or  would  at  least'  be  rendered  perfectlj 
nnintelligible.    But  even  admitting  that  the  agreement  was 
not  valid  in  law,  still  was  not  the  plaintiff  compellable  to 
execute  the  bill  of  sale  ?    And,  whether  compellable  or  sot^ 
still  having  executed,  and  the  defendant  having  accq[yted  i^ 
is  not  the  latter  bound  to  pay  the  purchase  money  i    None 
of  the  cases  on  this  subject  militate  against  this  propo- 
sition.     This   case    is   distinguishable    from  BrewUer  t. 
CIat*ke(a),  because  there    the   instrument    expressly  pur- 
ported to  be  a  bill  of  sale,  but  not  bebg  in  compliance 
with  the  provisions  of  the  statute,  it  was  held  void.    Here 
the  instrument  is  merely  executoiy,  and  the  parties  at  the 
lime  do  not  affect  to  give  it  the  character  of  a  bill  of  sale. 
Tbe  Court  will  look  at  all  the  instruments  as  so  many  parts 
of  a  whole,  and  will  take  them  together  as  making  up  one 
conveyance.    This  principle  is  laid  down  with  reference  to 
leases  in  the  case  of  Ferrers  v.  Termor  (fi)^  and  seems  to 
apply  quite  as  forcibly  to  these  instruments.     It  is  true  that 
,wh^  the  bill  of  sale  was  executed,  the  defendant,  by  rela- 
tion back,  became  entitled  .to  the  ship's  earnings  from  the 
date  of  the  agreement;  but  surdy  the  bill  of  sale  may  be 
void  without  the  prior  agreement  bdng  void  also*    The 
agreement  per  se  was  not  an  instrnment  of  conveyance, 
and  it  is  cleariy  to  instruments  of  conveyance  only  that  thaese 

.  («)  t  Meriv.  75.    SeeilfcilMr  ▼.      y.  LMtowrt,   13  Vet.   588;  asd 
Gaiapif,nVe8.6t5.6iS.    Sptm      TlkoMfiMNi  ▼.  AmIV  1  HmM.  899. 

{h)  Cra.  Jtc.  649. 
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sttitutes  are  meant  to  apply.      The  case  of  Kerrison  v. .      1823. 
Cole  (a)  is  an  express  authority  for  this  position,  where  the      ]^^^ 
whole  Court  were  of  opinion  that  the  26  Geo.  3.  applied  v. 

only  to  so  much  of  the  instrument  as  related  to  the  convey-* 
apce  of  the  property  in  ships.  The  position  is  also  sup- 
ported by  the  case  of  Ex  parte  Yallop(jb),  where  the  Lord 
Chancellor,  in  emphatic  terms,  declares  the  policy  of  both 
the  statutes  to  be  confined  to  such  instruments  as  actually 
pass  the  property.  But  there  is  an  important  variation  in 
the  lai^uage  of  the  latter  from  that  of  the  former  statute. 
In  the  first,  the  bill  of  sale  is  declared  to  be  ''  utterly  null 
and  void;**  in  the  second,  the  transfer  is  said  to  be  "not 
valid  or  effectual."  It  is  no  where  declared  that  it  shall  be 
void ;  nor  even  if  it  were  so  stated,  would  the  Court,  under 
tjiese  circumstances,  construe  that  word  strictly;  they  would 
adopt  the  rule  of  construction  which  has  governed  the  Court 
in  considering  questions  upon  the  statute  relatmg  to  appreo^ 
tices  (c),  and  would  take  it  to  mean  voidable,  and  not  abso- 
lutely and  in  the  first  instance  void.  If  the  agreement  were 
not  foUowjed  by  any  actual  deed  of  conveyance,  it  would  in 
this  view  of  the  case  be  voidable ;  but  here  there  is  an  in- 
strument of  conveyance  following  the  agreement.  Upon 
this  principle,  and  considering  that  the  Court  has  authority 
to  put  a  liberal  construction  upon  these  acts  of  parliament 
in  favour  of  the  real  justice  of  the  case,  the  plaintiff  is 
clearly  entitled  to  judgment  He  cited  Stradliiig  v.  Mor^ 
gatt(,d). 

Dover,  for  the  defendants.  It  seems  to  be  admitted  on 
the  other  side,  that  if  the  agreement  was  such  as  gave  an 
immediate  interest  in  the  vessel  to  the  defendant,  it  was 
within  the  operation  of  the  statute,  and  void.  Now  it  is 
perfectly  plain  from  the  language  of  this  instrument,  that 

(«)  8  Eart,  £31.  (e)  5  El!».  c.  4. 

ip)  16  V^.  ^.  (4)  PMd.  Uep.  19^. 
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1823.  it  does  pass  an  immediate  interest  in  tbe  vessel.  The  words 
are,  ^'  doth  hereby  agree  to  sell.''  These  are  words  of  ac- 
tual and  present  sale ;  there  is  a  certain  specified  sum  of 
/  Ebedbr.  .  money  to  be  paid  in  consideration  of  that  sale,  and  tboug|h 
made  payable  at  a  future  date,  it  is  to  carry  interest  froiD 
the  day  of  the  date  of  the  agreement.  The  defendants  «e 
to  receive  all  the  byegone  earnings  of  the  vessd,  and  they 
are  to  defray  all  the  byegone  expences  incurred ;  in  short, 
no  instrument  can  contain  more  decisive  characters  of  actual 
and  immediate  transfer  of  interest  and  property  in  the  thing 
sold  and  bought.  But  the  facts  of  the  case  are  quite  de- 
cisive. The  plaintiff^  at  the  triat  proved  a  notice  to  the 
defendants  to  produce  the  bill  of  safe.  '  It  was  not  however 
produced,  nor  did  the  plaintiff  bring  forward  any  other  evi- 
dence to  shew  that  its  contents  were  such  as  the  law  re* 
quired.  In  the  absence  of  such  evidence,  how  could  die 
Jury  presume  then,  or  how  can  the  Court  presume  now, 
that  it  did  contain  the  necessaiy  recital  i  Under  such  cir- 
cumstances the  onus  proband!  lay  upon  the  plaintiff;  such 
evidence  was  necessary  to  the  support  of  his  case,  and  he 
was  bound  to  produce  it.  Cooper  y.  Gibbom  (a).  The 
case  of  Kerrison  v.  Cole  i^,  if  properly  considered,  an  au- 
thority strongly  against  the  plaintiff.  A  portion  of  the  in- 
strument in  that  case  was  held  not  to  be  within  the  avonfing 
operation  of  the  statute;  but  that  was  upon  the  gronod 
that  it  was  an  independent  and  collateral  covenant.  But 
can  it  be  said  that  the  agreement  in  this  case  is  an  indepen- 
dent and  collateral  covenant  distinct  from  the  bill  of  sale  ? 
Certainly  not;  it  is  a  part  of  it,  and  dependent  npon  it; 
and  therefore  if  the  bill  of  sale  is  void,  the  agreement,  as 
a  matter  of  necessary  consequence,  is  void  also.  There  can 
be  no  doubt  that  a  bill  of  sale,  which  does  not  recite  the 
certificate  of  registry,  is  void;  the  statutes  expressly  declaim 
it  so;  and  Kem'joit  v.  Cok  is  a  decision  in  point.  The 
bill  of  sale  here  must  be  taken  to  be  deficient  in  this  reqiii- 
(«)  S  Camp.  363. 
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9ite,  and  is  therefore  Toid ;  and  as  the  agreement  is  de-        1823. 
pendent  upon  it,  that  is  void  also.  \^^^r^ 

BlD»RI.& 

The  Court  stopt  him,  and  proceeded  to  give  judgment*  waoaR. 

Batlby,  J.'— The  olgect^of  die  legislature  in  passing 
the  Register  Acts  is  perfectly  plain,  namelyy  that  it  should 
be  notorious  who  had  the  interest,  the  actual  Iq^al  interest, 
and  who  had  anj  thing  whatever  to  do  with  the  ownership 
oi  British  ships  from  time  to  time,  and  that  there  should 
be  no  secret  transfer  of  that  species  of  property  from  one 
hand  to  another.  The  96  Geo*  3*  c.  60.  first  provided  that 
the  certificate  of  registry  should  be  recited  in  every  bill  of 
sale.  It  was  then  suggested,  that,  in  consequence  of  the 
terms  in  which  that  statute  was  worded,  vessels  might  be 
transferred  without  any  bill  of  sale  or  written  instrument 
of  any  kind;  and  in  order  to  prevent  that  mischief,  and  tp 
set  at  rest  all  doubts  upon  the  subject,  the  34  Geo.  3#  c.  68. 
was  passed,  which  imposed  the  same  requisite  upon  all  con- 
tracts and  agreements  for  the  transfer  of  vessels.  The  lan- 
guage of  this  last  statute  appears  to  me  sufliciently  ample  to 
include  every  species  of  agreement  for  the  sale  or  transfer 
or  a  vessel,  and  sufficiently  plain  to  supersede  all  doubt  or 
difficulty  in  its  construction.  It  is  argued  that  the  present 
case  is  not  within  this  statute,. because  it  does  not  dechre  that 
an  agreement,  which  does  not  recite  the  certificate,  shall  be 
void.  The  word  ''  void"  is  certainly  not  in  the  statute ;  but 
it  does  declare  such  an  agreement  to  be  not  valid. or  effectml 
either  in  law  or  equity;  and  I  confess  that  I  am  unable  to 
see  any  distinction  between  the  two  expressionsw  I  think 
that  an  instrument  which  is  not  ''  valid  in  law  or  equity^*  is 
'f  void  to  all  intents  and  purposes.'*  It  would  be  quite  in- 
ccmsistent  with  any  sound  rule  of  construction  for  us  to  in- 

.  sert  into  the  second  statute  the  word  ''  so,*'  especially  as  the 
effect  of  that  insertion  would  be  to  defeat  the  ol^ect  which 

•  Ihe  legislature  had  in  view,  namely,  to  extend  the  law  to 

XK  2 
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eveiy  species  of  oontrsct  for  the  transfer  of  Tcssds.  It » 
very  important  to  the  fiartherance  of  that  object,  Aat  it 
should  be  made  notorious  who  has  not  only  the  legal,  bat 
Lbbdbr.  also  the  equitable  interest  in  the  ship ;  who  fits  ber  out ; 
who  appoints  the  captain ;  and  who  is  entitled  to  ber  eani- 
iiigs.  Siidi  an  agreement  as  die  present,  if  held  to  be  valid, 
would  tend  to  keep  the  public  in  ignorance  on  M  those 
points,  and  would  have  a  pre|ttdicial  eflbct  upon  the  pnbiic 
interest  If  it  be  necessary,  in  order  to  bring  an  agreement 
within  the  operation  of  this  statute,  diat  it  should  cronvey  a 
present  interest,  this  i^reemenl  certaiuly  possesses  that  cha- 
racter. The  purchase  money  bears  interest  fironthe  date 
of  the  agreement,  and  is  therefore  the  same  as  a  sum  im- 
mediately paid  down ;  the  comideration  of  die  agreement  is 
a  selling  and  buying ;  it  alludes,  in  direct  terms,  to  anactnal 
transfer,  by  speaking  of  it  as  **  the  said  sale  -^  it  includes 
a  guaranty  to  the  seller  i^iost  past  and  foture  expekces  iai 
account  of  the  ship,  and  imposes  those  ezpences  on  the 
purchasers,  to  whom  it  also  secures  the  past  and  iutwe 
earnings.  It  is,  in  my  opinion,  in  every  sense  of  Ae  woid, 
an  agreement  for  the  sale  of  the  ship  within  the  meaning  of 
the  statutes,  and  therefore,  as  it  does  not  recite  the  certifi- 
cate of  registry,  I  am  perfectly  satisfied  that  it  is  void  to  all 
intents  and  purposes.  I  think,  therefore,  that  judgment  of 
nonsuit  must  be  entered  in  this  case. 

HoLaoYD,  J.— •!  am  of  the  saasa  opinion.  The  agree- 
ment seems  to  me  to  be  clearly  void  for  not  reciting  the 
certificate  of  the  ship^s  register.  The  object  of  these  sta- 
tutes was  to  obtain  a  full  disclosure  of  all  the  parties  in  any 
way  beneficially  interested  in  the  vessel,  and  we  are  bound 
to  construe  them  so  as  give  diat  object  effect.  Such  an 
agreement  as  the  present,  eoastrued  in  any  odier  way,  would 
completely  defeat  the  object  in  view,  because  it  would 
operate  as  an  immediate  transfer  of  the  property  in  the  ship 
from  the  owner  to  other  parties,  without  notifying  or  dis- 
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closing  who  those  parties  were.  This  instrument  plainly 
shews,  that  it  is  an  agreement  for  an  immediate  and  actual 
sale,  and  it  has  t^een  decided  both  with  respect  to  instru- 
ments of  this  nature,  and  with  respect  to  leases  also,  that 
such  an  agreement  is  in  law  a  sale. 


Bb5T|  J. — I  am  of  the  same  opinion,  though  I  acknow- 
ledge that  I  have  had  cOnuderable  difficulty  in  bringing  my 
mind  ^o  that  conclusion.    It  appears  to  me»  diat  this  is  not 
a  very  honest  defence  to  the  plaintiff's  demand,  but  the  in- 
tei*e^  of  individuals  mu^t  occasionally  be  sacrificed  to  what 
is  considered  public  policy.    Whether  public  policy  is  really 
advanced  by  these  enactments  it  is  no  part  of  our  provmce 
t6  inqmre;  we  aie  to  mterpret  the  meaning,  not  discuss  the 
wisdom  of  the  law.    1  think  it  quite  clear  that  these  sta** 
tutes  were  intended  to  include  all  contracts  for  the  transfer 
of  vessels,  immediate  and  future,  and  therefore  I  consider 
this  contract  as  coming  fully  within  their  operation.    I  diink 
no  part  of  the  contract  is  **  valid  either  in  law  or  equity.** 
The  bill  of  sale  is  admitted  to  be  void,  and  where  the  prin- 
cipal contract  iails,  all  the  subordinate  covenants  must  fail 
with  it.    That  is  a  plain  and  well-known  principle,  and  is 
founded  no  less  in  common  sense  than  in  sound  law.    We 
may  lament  the  effect  produced  by  the  adminiAration  of 
die  law  in  particular  cases,  bat  we  cannot  suffer  our  regret 
to  interfere  widi  our  du^,  or  to  lead  us  from  the  strict  ap- 
plication of  the  law  as  declared  by  the  legislatore. 


Judgment  for  die  defendants. 


60%  CASUS  IN  THS  KtN6*S  BBNCH^ 


1823. 


BoDENHAM  r,  Pritchard,  Widow. 

Testator  la  TrOVER  for  timber  trees.    Plea,  Not  Guilty.     At  the 

vUingto  his  trial  before  Park,  J.,  at   the  Herefordshire  Lent  Asdies, 

the  mraaio^in  ^^^^  ^^^  plaintiff  had  a  verdict  for  the  dami^es  laid  in  the 
r^^  *"?  ••**:"  declaratioD,  subject  to  the  opinion  of  the  Court,  upon  die 

the  boiidiogs  following  case  :— 

Uiereoato  be-  Th®  plaintiff  is  devisee  under  the  will  of  the   late  John 

thJn "ilired  P^^^^^f  ^f  DolyoelKn,  in  the  county  of  Radnor,  Esq.. 

by  him,  with  and  the  defendant  is  hb  widow.    By  his  will«  dated  I6tk 

tenuice^^Se^'  Sqftember,  1814,  Mr. Pritchard  devised  as  follows: — **  I 

to**^«— "^And  P^®  •"*'  devise  all  and  every  part  of  my  real  estates  of 

from  and  after  vrhicb  I  shall  die  possessed,  of  every  nature  and  kind  wfaat- 

thea  I  ciye  soever  and  wheresoever  thereunto  belonging,  with  all  and 

nnf  said  mui^  ®^®*7  their  appurtenances,  unto  Francis  Bodenham,  of,  Suc^ 

sion  called  gentleman,  and  Charles  Meredith,  of,  &c.,  attomey-al-law. 


ltwl$  thereunto 


imOdinra  and     to  hold  to  them,  their  heirs  and  asisigns,  to  and  for  the  several 

"     l»there\ 

n»w  ^p^^  and  declared,  of  and  concerning  the  same,  to  the  intent  and 


belonging,  as     ^^i  intents,  and  purposes  hereinafter  limited,  expressed. 


wtf ,  with  aUtke 

appnrtenaneeo^    purpose  that  the  said  F.  B.  and  C.  Jif.  do  permit  and  suffer 

Son j!s[^'  niy  wife  Elizabeth  Prittkard,  to  have,  hold,  and  enjoy  ali 
aisigns"or"^  and  singular  my  mansion  house  in  which  I  now  live,  called 
«ver.»  Testa-  DotyveUin,  in  the  teveral  parishes  of,  &c.,  with  all  die  build- 
chased  the  ings  and  lands  thereunto  belonging,  as  now  enjoyed  by  me, 
pl^in  1772        ^^^  ^^  ^^  appurtenances,  for  and  during  the  term  of  her 

ami  in  i79«  natural  life,  and  from  and  after  her  decease,  then  I  give  and 
purchased  an  .  .  .  '  o 

adjoining  es-    devise  all  my  said  mansion  'house,  called  Dolyvellin,  with 

/f./and  in'    all  the  buildings  and  lands  thereunto  belonging,  asnowen^ 

terwardT  took  J^^^  ^  ^'^f  ****  ^''  '*^  appurtenances,  unto  my  godson 

•everai  closes,  John  Shearwood  Bodenham  (the  plaintiff),  son  of,  8cc.,  and 
forming  the  \        r  jf  p        » 

latter  into  his 

own  occnpatioo,  and,  after  removing  the  fences,  contbned  to  occupy  the  same  nstil  the 
time  of  bis  death ;  tlie  additional  closes  haTiag,  in  the  interim,  been  always  known  by 
th«nanieof  the  **  D.  meadows  »*'— Held,  that  onder  the  devise  the  additioual  closes 
p^sed  to  the  godson* 
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Ills  heirs  and  asMgns  for  ever;  and  as  to  all  the  rest  of  oiy        1823. 
,  seal  estates,  of  which  I  may  die  possessed,  I  give  and  de-       v^^/-^^ 
.  vise   the  same,  and  every  part  thereof,  unto  my  said  wife    ^®'*^**'** 
.  JE.  P.,  her  heirs  and.  assigns  for  ever,  she  my  saM  wife  pay-    P«»"rcMA«»» 
.  iug  and  discharging  ail  the  several  annuities  or  yearly  rent 
.  chai]gea  out  of  the  same ;  and  also  she,  my  said  wife,  pay- 
ing and  discharging  all  the  several  legacies  hereinafter  men-  ^ 
tioned  out  of  the  said  estatesi  if  my  personal  estate  should 
prove  insufficient/*    The  testator  died  in  Sq>tember,  1814, 
.  and  the  defendant  as  tenant  for  life  became  possessed  of  the 
*  premises  devised  to  her  as  above  stated,  and  is  still  in  pos* 
.  session.    The  testator  purchased  the  Doiyvellin  estate  in 
1772,  which  he  occupied  to  the  time  of  bis  death,  and  in 
i  179^  he  purchased  the  Upper  Hall  estate  close  adjoining, 
.and. about  two  years  afterwards  he  took  several  pieces  of 
.lanc(  palled  DolyvdUn  Meadow,   Lower  Dolyvellin  Mea- 
dow, The  Ox  Pasture,  and  The  Red  Wood,  all  of  which 
had  formed  part  of  the  Upper  Hall  Farm,  into  his  own  pos^ 
..session,  and  continued  to  occupy  them  with  the  Dolyvellin 
estate  to  the  time  of  his  death*    The  fences  between  the 
,  Dolyvellin  estate  and  the  Upper  Hall  estate  were  removed, 
,  bat  there  never  was  nor  is  now  any  fence  between  the  for- 
.  mer  and  the  Red  Wood.    The  rest  of  the  Upper  Hall  Farm 
i  was.let  or  leafed  to  other  tenants  to  the  time  of  the  testator  s 
,  death.    The,e8jtate  so  occupied  by  the  testator  was  called 
I  J)olyv.^llin,   efter  the  addition  of   the  part  of  the  Upper 
Hall  Farm,  the  sapie  as  before ;  and  a  witness  for  the  de- 
fendant, who  had  known  the  premises  fifty  years,  stated  at 
/the  trial|  that  he  never  understood  X)o^4p//i/t  ea  compre- 
,  bending  more  lately  thait  it  had  dpne  originally.    The  mea- 
dows were  called  Dolyvellin  Meadows  when  they  belonged 
.  to  the  Upper  Hall  estate,   and  they  are  so  called  to  this 
time.  .  Since  the  testator's  death  the  defendant^has  cut  down 
,  and  converted  a  quantity  of  timber  growing  partly  on  the 
old  Dolyvellin  estate,  and  partly  on  the  several  pieces  meo- 
^  tioned,  as  having  been  originally  part  of  the  Upper  Halt 
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188i3.  estate^  and  occupied  anioe  1792  by  the  testttoras  described. 
The  qaestioB  for  the  opinion  of  the  Court  is,  whetiicr, 
under  the  devise  to  the  plaintiff,  the  pieces  of  hmd  so  taken 
FaiTCHARP.'  from  the  Upper  Hall  estate  passed  to  him  or  not ;  if  <he 
Court  shall  be  of  opinion  that  they  did  pass  to  him^  a  ver- 
dict to  be  entered  for  the  amount  of  all  the  timber  felled  ; 
otherwise  a  verdict  to  be  entered  for  the  amomit  of  (he 
timber  felled  on  the  old  JOolyvelUn  estate  only. 

Puller,  for  the  plaintiff,  contended,  diat  under  this  devise 
both  the  DolyvelUn  estate  and  the  part  of  the  Upper  Hedl 
estate,  occupied  with  it,  had  passed  to  the  plaintiff  as  re- 
versioner in  fee,  and  consequently,  as  the  defendant  was  only 
tenant  for  life,  the  former  was  entitled  to  maintain  trover 
against  her  for  all  the  timber  she  had  cut  upon  eidier  of  the 
estates.    The  devise  was  of  *'  all   my  said  mansion  house 
called  Dolyvellin,  widi  all  the  buildings  and  lands  tfaeieonto 
belonging,  as  now  enjoyed  by  me,  with  all  the  appurtenances." 
The  Dolyvellin  estate  and  the  part  of  the  Upper  Hall  estate 
were  then  enjoyied  by  the  testator  as  a  whole,  tad  dterefore 
it  was  clear  from,  the  words  "  as  now  enjoyed  by  me,"  and 
their  connection,  that  he  meant  to  describe  the  pieces  latdy 
added  to  Dolyvellin,  as  **  thereunto  belonging,"  and  as  ^  ap- 
purtenances" thereto.    This  was  the  natural  meaning  of  die 
words,  and  the  only  reasonable  construction' of  the  sentence, 
and  upon  this  view  of  the  case  the  plaintiff  was  entitled  to 
g  verdict  for  the  whole  amount  claiined. 

Campbell,  for  the  defendant  It  seems  manifest  irom  the 
language  of  this  will  that  none  of  the  lands  belonging  to 
the  Upper  Hall  estate  were  intended  to  pass  to  the  plaindff, 
but  only  those  which  originally  and  etclnsivety  belonged  to 
tlie  mansion  house  of  Dolyvellin.  The  devise  is  of  ^  nky 
mansion  house  called  Dofyvefftit,  with  the  land  theremHo 
belonging ;"  and  it  is  clear  therefore  that  the  testator  mtended 
to  confine  the  bequest  to  that  mansion  house  and  its  original 
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appttrtenanceB,  ikid  not  to  include  lands  which  ^severdid  1688. 
belone  or  appertain  to  it.  The  rule  of  conBtruction  in  such  ^<^v^ 
teses  is,  that  Vhere  thene  is  property  io  satisfy  (be-  sirict  e. 

terms  o(  the  devise,  the  Court  will  not  sedk  to  extend  Aeir  ^"^^"^"» 
operation  bj  givbg  them  a  more  liberal  interpretation.    Iki 
this  case  the  lands  originiAIy  belongifig  to  the  DolyvelBH 
mansioki  hoAse,  were  perfectly  adequate  to  tetisfy  the  words 

*of  the  devise,  and  therefore  the  Court  wiB  not  give  a  iargc^ 
sense  to  the  words,  and  a  more  extended  design  to  the  tes- 
tator.  What  is  the  fair  meaning  of  the  words  *'  as  now 
enjoyed  by  me,"  except  as  now,  or  as  always,  eqjoyed  by 
me  as  the  Dofyvellin  estate  f  The  lands  belonging  to  the 
Upper  Hall  estate  never  were  so  enjoyed ;  they  were  indeed 
occupied  by  the  testator,  but  that  occupation  could  not 
change  their  name,  their  identity,  or  their  relative  situation 

'and  character;  and  if  the  word  ^*  enjoyed"  is  to  be  extended 
to  these  lands,  it  might  also  be  extended  to  every  acre  of 
land  fhe  testator  possessed.    Then  does  !the  word  ^'  appur- 

'tenances"  assist  the  argument  on  the  other  side?  Cef- 
tunly  not ;  it  can  refer  only  to  the  lands  which  had  been 
always  Inown  'and  enjoyed  as  (he  Dolyvellin  estate,  and 
caiinot  extend  the  devise  beyond  the  plain  and  strict  sen^e 
of  the  words.  But  then  it  is  said  that  the  testator  oc- 
cupied this  portion  of  the  neMy^urchased  estate  with 
the  old  DolyodHn  estate,  and  removed  certain  fences  which 
bad  previously  separated  the  one  from  the  other.  Tliese 
facts  are  xertainly  found  in  the  case,  btit  what  is  th^r 
effect  ?    Merely  to  shew  Aat  the  testator  did  intend  to  unite 

*  the  two  estates  for  the  ptttposes  of  his  own  occupation,  b^t 
not  at  all  ^faat  he  intended  to  annex  the  one  to  the  other,  hi 

'  order  to  constitute  one  estate.  Upon  the  wholej  therefore, 
as  there  is  land  to  'sattsfy  thd  demise  without  including  these 

'fields^  the  Court  will  adopt  the  plainest  modie  of  construc- 

-  tion,  and  will  not  extedd  the  devise  to  any  more  than  is  evi* 
dently  comprehended  by  the  terms,   namely,  the  original 

'  Doiyveltin  estate. 
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182S.  Putter,  in  reply,  wis  stopt  by  the  Couit. 


)Boi>BiiHAM       BAYtKT,  J-— I  agree,  diat  id  constraiog  a  will,  tbc  intM- 
'ftrrcHAKo.  tioti  of  the  testator  must  appear  clear  and  indolHtable,  bcfioie 
.we  can  give  a  particular  and  eztendisd  effect  to  wonkof 
■4oubtful  or  ambiguous  import,  and  I  think  that  rule  pre- 
sents no  difficulty  in  the  present  case,  for  I  am  of  .opinion, 
that  the  testator's  intention  was  clearly  to  devise  to  bis  god* 
son  all  the  land  that  he  enjoyed  at  the  time  when  he  onde 
^ his  will.'  The  case  finds,  that  the  testator  was  the  owner 
.of  both  estates,  having  many  years  lived  on  DoljpfdEg, 
and  having  in    179^  purchased  Upper  HalL     The  latter 
adjoined    the  former,  and  shortly  after  this  pufchase  the 
testator  removed  the  fences  which  had  separated  the  two, 
took  this  portion  of  the  Upper  Hall  into  his  own  occupatioa, 
and  continued  to  occupy  it  with,  and  as  part  of,  DalyvellUt, 
up  to  the  time  of  his  death,  a  period  of  more  than  20  years. 
.  During  this  occupation  he  nuide  the  devise  in  question,  and 
.  what  is  the  fair,  plain,  rational  sense  of  the  words  he  has 
.  adopted  i    He  devises  *'  the  Dofypellin  mansion-house,  with 
all  the  lands,  &c,  thereunto  f^elonghg."    If  he  had  stopped 
there,  I  should  have   entertained  some  doubt  whether  he 
.  intended  to  include  the  Upper  Hall  fields,  •because  ''  belong- 
ing''  might  perhaps  be  fairly  construed  to  mean  itipoini  of 
law  and  title  belonging.    But  he  goes  on  and  adds,  "  as 
now  enjoyed  by  me.''    How  was  Dofyvellin  enjoyed  by  him  i 
In  joint  occupation,  and  in  unity  with  the  Upper  Hall 
fields,  as  one  undivided  estate,  and  the  only  rational  view  of 
this  devbe  is,  that  he  intended  to  give  to  bis  godson. as  one 
.estate,  that  which  he  had  nude  so  by  his  own  act  and  deed, 
imd  which  he  bad  eqjoyed  as  such  for  a  tenn  of  20  year?. 
In  this  devise  there  are  two  media  of  demonstrating  its 
.  meaning,  the  phrases  **  thereunto  belongmg,"  and  f  as  now 
eqjoyed  by  me/'    Both  of  these  *  need  not  clearly  include 
'  the  land   in   dispute,  either  of  them  would  be  sufficient ; 
but  I  think  both  do  include  it;  that  the  bitter  explains  and 
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iHttstrates  the  fermer,  -and  that  the  mearoog  which  result       ;i828. 
firom  both  is,  that  the  Upper  Hall  6elds  do  belong  to  Dofy^      \^^>/^^ 
Tellifif  because  thcjr  were  enjoyed  wiik  it*    For  these  reasons    *®'*^"^* 
I  am  of  opinion^  that  these  disputed  closes  were  compre-  PAtTCHAa«» 
tended  m  the  devise  to  the  plaintiff,  and  consequently  that  • 
he  is  entitled  to  all  the  timber  grpwipg  upon  them,  and 
a  verdict  must  be  entered  for  him  for  the  full  damages 
claimed. 

HoLROYD,  J. — I  am  of  the  same  opinion.  It  is  clear^ 
that  under  this  will,  all  the  land  which  passed  to  the  wife  for 
life,  will  pass  also  at  her  death  to  the  plaintiff  in  fee,  and  I 
have  no  doubt  that  the  Upper  Hall  closes  were  meant  to  be 
a  part  of  that  devise.  They  had  been  for  many  years  oc- 
cupied and  enjoyed  with  Dolyvellin,  and  therefore  in  com- 
mon parlance,  and  according  to  the  general  acceptation  of 
the  words,  they  belonged  to  it, 

'  Best,  J. — I  shall  always  hold,  that  no  lands  pass  by  a 
will,  unless  it  appears  upon  the  face  of  the  will  in  express, 
precise,  and  unambiguous  language,  that  it  was  the  inten- 
tion of  the  testator  they  should  pass ;  but  there  is  no  danger 
of  infringing  that  rule  in  the  present  case,  for  the  testator's 
intention  to  pass  all  the  lands,  seems  to  me  too  clear  to  be 
doubted.  AH  that  is  devised  to  the  widow  for  life  is  clearly 
devised  also  to  the  plaintiff  as  reversioner  in  fee."  The  two 
estates  were  occupied  and  enjoyed  together  as  one  for  many 
'^ears,  and  uppn  what  principle  can  we  divide  and  sever  what 
the  testator  by  ^uch  unequivocal  acts,  and  for  so  long  a 
period,  has  pronounced  to  be  united  I  The  words  *'  as  now 
enjoyed  by  me,*^  convey  to  my  mind  a  direct  and  unquestion- 
able meaning,  ^nd  in  my  opinion  constitute  as  express  a 
devise  of  the  whole  estate  as  words  can  possibly  convey.  ^ 

'The  words  '^  thereunto  belonging^  are  equally  unambiguous^ 
•for  these  closes  did  m  feet  belong  to  DolyoelUn^  and  formed 
a  part  of  it.    The  removal  of  the  fenceS|.  the  addition  of 
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IS2S.  fhe  closeft  to  the  mnraioD,  thte  joint  occopation  of  boA, 
are  acts  so  uneqoi vocal,  diat  I  see  ao  rooon  for  any  doabt 
opoR  this  point)  and  tbe  adoption  of  the  ^woid  **  noV  19 
pBiTCHAaow  pecultariy  strikhig,  as  shewing  that  die  testator  meant  to 
devise  Dolyvetlinf  not  in  its  original  state,  but  in  its 
and  enlarged  form  of  occnpation. 

Judgment  for  the  plaintiff. 


Dob,  on  the  demise  of  Newby  v.  Jackson. 

J.entmiato    JCiJECTA^ENT  for  the  undivided  third  part  of  three 

with^towU  ?*^*®'  ®'  '■"'^  ■"  ^  P****'*  ^'  Milhm,  in  the  county  of 
luid  then  in  Cumberland^  the  demise  being  laid  on  the  1st  of  February, 
of  the  latter,  1816.  Ai  the  trial  before  fiay/ey,  J.  at  the  Simtmer  As- 
tenSTiidto  »«e»  forCtimfccr/fljirf,    1819,  the  plaintiff  was   nonsuited, 

execute  a  con-  ^j^h  liberty  to  move  to  set  aside  the  nonsuit,  and  enter  a 

veyaoce  In  ,  "^  /         , 

case  A.  ahonld  verdict  for  the  plaintiff^  and  upon  the  motion  being  made 

owner  thereof^  for  A  rule  nisi  for  that  piurpose,  the  Court  directed  the  facts 

nuile  agood     ^  ^ Stated  for  their  opinion  on  a  case. 

title  thereto,  Xhe  Dfemises,  for  an  undivided  third  part  of  which  this 
and  agrees,         , 

tiiat  in  tiie  ejectment  was  broun^t,  are  three  closes  of  land  called  CIomc, 

sbaU  mnain*  MifCp  and  Benridding,  otherwise  Benneit  Riddiag.     The 

|J  ^te^JJllJSi  ^^^  fonner  are  parts  of  a  tenement  called  Upper  Water 

brings  ejecu  Bkan,  situate  within  the  parish  of  MiUom,  which,  tenement, 

Sflo^^  AS  well,  as   the  close  called   BetmeU  Bidding,  until   the 

bsllng*de?^^  making  of  the  deed  after  mentioned,  had  been  from  time 

manded  pos«  immemorial  within  and  parcel  of  the  manor  or  lordship  of 

session,  or  *^ 

otiierwise  de- 
termined B/s  tenancy :    Held,  that  the  action  was  not  maintainable. 

Where  afemesote,  after  uarriago,  was  admitted  teaaatof  S  nfaaor  In  Hie  B0161  of 
Englamdf  of  certain  premises  to  her  and  her  heirs,  as  of  her  own  tenant-right,  according 


to  the  custom,  and  afterwards  the  lord  exetated  a  eonveyance  of  the  same  premises  to 
the  husband  in  fee,  and  enfranchised  tlie  same  from  all  seignory  rights  to  which  Um7  were 
p^viously  liable.    Semhle,  that  this  conveyance  after  the  death  of  the  husband,  had  Uie 


effect  of  giving  the  wife  an  absolute  estate  is  fee^simple  in  the  premises,  desceodibVa 
only  upon  the  heirs  ex  parte  maternli. 
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MUlomfUnd  castomary  tenemeoU  descendible^and  vfhkh  had 
descradad  from  ancestbf  to  hm,  as  of  Ihe  heredilai^  right  pf 
the  taoant^  caUad  tenimC-iight,  aad  holden  o£  die  k>«d  of  the 
manor  for  the  time  banig,  by  right  and  aervioea  according 
to  the  cii8toa!u  At  a  court  boideii  for  the.  manor  dn  th^ 
8th  June,  1738»  Am,  the  wife  of  Jo^^h  Hunter^  focmerly 
Antt  Leece^  apioater,  waa  admitted  to  hen  and  her  h^irfr  ap- 
cording  to  the  ouatom,  to  the  poemiaas  in  qutotioB.  By 
indentttre  of  dd  Febmarif,  1741,  mada  bejtm^aep  Andrew 
Hudledon,  Eaq.  Sichwd  Hudkston,  aad  Edmqnd  QUfMOt^ 
of  the  fint  part,  JoMpA  Hunter,  of  the  aecond  part»  and 
fVUliam  Hudlesion^  of  Uie  third*  recitiqg,  that  by  an  act 
passed  in  the  hist  session  of  Parliament,  intitaled,  ''  An  act 
-for  vesting  (;ertain  manors,  hinds,  and  tenements  of  the  said 
<  WiUiam  Hudl^Aon,  in  trustees,  tof  be  sold  for  the  paymeat 
of  liiadebts,^  the  several  messuages,  lands,  aod  tenements, 
rents,  fines,  beiaots,  boons,  dues,  dnttes,  and  services,  and 
other  the  premises  therainafter  mentioned,  to  be  purchased  by 
the  said  Joseph  Hupier,  were,  amongst  odier  things,  vested 
in  die  said  A.  /f .,  jB.  if.,  and  E.  G.,  and  dieir  heirs  in 
trust,  to  be  sold  for  the  several  uses  and  purposes  therein 
above  and  in  the  said  act  mentioned,  and  that  the  said  Jo- 
seph  Hunier  stood  possessed  and;  seised  to  him  and  hja  heirs 
according  to  the  custom  of  tenant-ri^t,  tune  out  of  mind 
used  and  observed  wiifcin  the  manor  of  Miiiom,  of  aild  in 
one  customnry  mesauag^  of  tenement  at  Cro»  Hmise  therein 
particuhrly  mentioned,  and  that  Ann  his  wife  Was  also  pos- 
sessed and  seised  to  her  and  her  heirs-  according  to.  tiie 
<custom  of  temsnt-right,  time  out  of  mind  used,  and  ob- 
served within  the  said  manor,  of  one  other  custdmary  mes- 
suage or  teuemeBt  called  Upper  Water  BUan,  in  the  parish 
•of  Millom,  end  holden  of  the  said  William  HudleMon^  as 
parcel  of  his  manor,  by  payment  of  the  yearly  customary 
tent  of  6s.  ^d,  and  other  fines,  &c.  and  also  of  one  parcel  of 
customary  land  caUed  Bennett  Ridding,  also  situate  in  the 
parish  of  Millom,  and  holdeu  of  the  said  manor  by  payment 


tin  CAMSS  IK  t-Hl!  JLlTSa'B  BlB^CH*^ 

1829.        ^f  ^  customary  rent  of  &{.  and  also  other  the  rents,  8uu; 

^-•N^^^       and  further   reciting,   that  the  said  Jasq^   HwOer,    far 
^^  ■         the  aum  of  90/.  had  contracted  with  the  said  tiuatees  and 

Jackson.      WiUiam  Hudlesian,  for   the  purchase  of  the  freehold  and 
seigniory  as  well  of  the  said   messaage  and  teneoicdt  at 
which  he  was  himself  seised,  as  also  of  the  proclnce  of  tile 
-freehold  and  inheritance  of  the  odier  messaage  and  leoe- 
ment  of  which  his  wife  was  aeised :  It  was  witnessed  by  the 
indenture,  that  the  trustees,  with  the  consent  ot  WiUiam 
Hudlesiah,  in  pursuance  of  the  said  contract,  and  in  con- 
sideration of  the  said  sum  of  90/.  did  grant,  baigain,  sell, 
alien,  enfeoff,  and  confirm  unto  Joseph  HmUer,  his   hdfs 
and  assijgns,  all  the  said  messuage  or  tenements  and  parcel  of 
land  then  in  the  tenure  of  himself  and  his  wife,  as  cuatom- 
ary  tenants  thereof,  or  his  farmers  or  undertenants  of  the 
same,  with  their,  and  every  of  their  appurtenances,  and  die 
freehold  and  inheritance  thereof,  and  all  commons,  &c*  with 
all  that  their,  and  every  of  their  estate,  right,  title,  intarest, 
possession,  freehold,  reversion,  &c.  of,  in,  or   to  the  said 
premises  above  granted,  and  of,  in,  and  to  every  part  and 
parcel  thereof,  with  the  appurtenances,  saving  to  the  said 
William  Hudleston,  his  heirs  and  assigns,  lords  of  the  said 
manor,  as  thereafter  was  particidarly  saved :   To  have  and 
to  hold  the  said  ^  messuages  and  tenements  and  parcel  of 
land,  except  as  thereinafter  excepted,  unto  the  said  Jo9tph 
Hunter^  his  heirs  and  assigns,  to  the  only  proper  use  and 
^      behoof  of' the  said  Joseph  Hunter,  his  heirs  and  assigns  for 
^ver,  in  fee-farm,  jsccording  to  die  course  of  couunon  law, 
absolutely  freed  and  discharged  of  and  from  all  customaiy 
•and  other  rents,  fines,  &c.  whatsoever,  thereafter  to  become 
due  and  payable  to  the  said  William  Hudleston^  his  heirs  or 
assigns,  lords  of  the  said  manor  of  Millom,  or  otherwise^ 
yielding  and  paying  therefore  to  the  said  William  HtidksUm, 
his  heirs  or  assigns,  the  rent  of  one  pepper-corn,  on  the 
S9th  September  yearly,  if  lawfully  demanded,   and   doing 
and  performing  suit  of  court  at  the  sevei^  courts  leet,  courts 
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baron,  andctisCoiaary  courts  of  the  said  iVilUam  Hudlesion,       1823. 
his  heirs  and  assigBS,  to  be  holdea  for  the  said  manor^  and      ^<^v^     ' 
saving  out  of  the  said  grant  unto  the  said  fViUiam  Htidlesion,         ^^' 
his  heirs  and  assigns,  lords  of  the  said  manor,  all  mines  of     Jackioic. 
copper,  lead,  tin,  iron,  and  coal»  and  all  other  mines  and 
minerals  whatsoever,  not  therein   and  thereby  particularly 
granted  and  conveyed,  Aen  open,  or  at  any  thne  or  timea 
thereafter  to  be  open  or  discovered,  yviAia  the  said  diereby 
granted  premises,  or  any  part  diereof,  with  'full' and  free 
liberty  to  search  for  the  same,  as  therein  mentioned,  saving 
also,  excepting  and  reserving  to  the  said  fVilKam  Hudlesionp 
his  heirs  and  assigns,  lords  of  the  said  manor,  all  royalties, 
wreck  of  the  sea,  waifs,  and  also  all  that  rent  commonly  called 
fiell  or  forest  meali.    There  ^as  a  covenant  in  the  deed  irom 
the  trustees  to  Joseph  Hunter^  his  heirs  and  assigns,  for 
quiet  enjoyment  by  him   i^;id  his  heirs  and  assigns,  a  cove- 
nant agamst  incumbrances  from  them  or  by  their  means,  and 
a  covenant  for  further  assurance  by  them  at  any  time  within 
seven  years.    The  deed  then  stated  that  fVilUam  Hudleston 
radfied  and  confirmed  the  grant  and  conveyance  of  the  said 
tenements,  and  covenanted  with  Joseph  Hunter,  his  hieirs 
and  assigns,  for  quiet  enjoyment,  free  from  incumbrances  by 
him  or  any  person  claiming  the  premises,  and  for  further 
assurance.    The  deed  lastly  contained  a  power  of  attorney 
from  the  trustees  to  a  person  therein  named,  to  give  livery  of 
seisin  to  Joseph  Hunter,  which  was  afterwards  given,  and  a 
memorandum  thereof  indorsed    upon  the    deed.     Joseph 
Hunter  died  seised  of  such  estate  as  he  took  under  the  said 
deed,  if  any,  on  the  £7th  March,  1762,  leaving  his  widow 
Ann  him  surviving,  who  died  in  the  year  1776,  leaving  two 
sons,  of  whom  lyHliam  Hunter  was   the    elder,  her  sur- 
*viving.    The  said  William  Hunter  entered  upon  the  pre^ 
mises,  but  the  precise  time  of  his  entry  was  not  proved  at 
'the  trial,  and  continued  in  possession  until  the  6th  February^ 
1800,  when  he  died  in  possession  and  in  seisin  thereof,  if 
the  court  shall  b^  of  opinion  that  his  father  had  been  seised. 
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1823»        without  leaving  any  issue,  but  bavii^  first,  by  bia  last  ^v3l 
and  testament  in  writing  duly  executed,  devised  the  pre- 
mises in  question  to  bis  wif(^.  for  life,  and  after  her  decease 
^ACKfOH.     lo  OQ^  William.  Wylde  in  fee.    Upon  the  death  of  WilSam 
Hunter f  bis  vndow  entered  upon  and  enjoyed  the  preimsea 
until  her  death  in  )815.  William  Wylde,  the  devisee  oamed 
y^  the  vrill,  died  in  the  lif(^time  of  the  testator.     At  the 
time  of  the  death  of  William  Hunter's  widpvr,  and  also  al 
the  time  of  tbe  demise  laid  ia  the  ejectment,  the  leaaor  of 
the  plaintiff  was  one  of  the  co-heirs  at  bw  ex  parte  pateniij 
but  not  ex  parte  matemft,  of  one  undivided  third  part  of  the 
said  tenements,    Tbe  defendant  vr%»  put  into  poasessioo  of 
'    the  premises  by  John  Wylde,  who  was  the  eldest   son  of 
William  Wj/Ue  the  devisee^  and  which  said  John  Wytde  was 
also  heir  ex  parte  matemA  to  the  late  William  HiuUer.    By 
agreement  in  writing  entered  mto  on  the  Sd  May,  18 Ig, 
being  before  the  service  of  the  declaration  in  ejectment  in 
this  cause,  between  the  lessor  of  the  plaintiff,  of  tbe  one 
part,  and  the  defendant  of  the  other,  the  plaintiff  agreed  to 
fell,  and  the  defendant  agreed  to  purchase,  in  case  the  said 
plaintiff  shoiild  be  found  the  owner  thereof,  the  closes  of 
land  called  Ben  Riddingt  CIoh  Mire,  Great  Meadow,  and 
Xoiitg  Meadow,  situate   in  the   parish  of  Millom,  in  the 
county  of  Cumberland,  late  the  property  of  William  Hunter; 
and  the  plaintiff  and  defendant  thereby  respectively  agreed, 
that  the  purchase-money  for  the  same  closes,  or  so  many 
and  such  parts  thereof  as  should  be  the  property  of  the 
plaintiff,  should  be  fixed  and  ascertained  by  two  indifferent 
persons,  one  to  Ibe  chosen  by  each  party,  and  if  such  two 
persons  should  not  agree,  then  the  purchase^money  to  be 
fixed  by  a  third,  or  indifferent  person,  to  be  chosen  by  the 
first  two,  and  his  valuation  to  be  final  and  conclusive  be- 
tween the  parties.    And  the  said  James  Jackson  agreed  to 
pay  the  purchase-money  for  so  much  and  such  part  (if  soy) 
of  the  above  premises  as  the  said  John  Newby  could  give 
a  good  and  sufficient  title  in  the  law  t^^  at  Chri^mas  tjicp 
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vmk,  iffiA.  interest  folr  die  same  in  the  mean  time,  at  the       1823, 

irnie  of  4/.  5«.  per  cent.  p<r  annum ;  and  John  Newby ,    ^^^^^^ 

agned  to  grant,  aeU,  and  convey  the  said  closes,  or  such  «. 

part  thereof  as  he  could  give  a  good  and  sufficient  title  in    ^^^^*^^' 

the  law,  to  the  said  James  Jaehon,  his  heirs  and  assigns,  or 

as  he  o^  they  might  appoint,  upon  payment,  or  sufiicient 

security  given  for  paydient,  of  the  purdiase«-money  of  the, 

said  premises,  to  be  fixed  and  ascertained  as  aforesaid,  the 

said  Jamet  Jackson  ''  to  have  possesnon  from  the  time  of 

the  date  of  the  agreement.''    The  premises  mentioned  in  the 

dedaration,  one  undivided  third  part  of  vi^hich  is  sought 

to  be  recovered  in  this  action,  are  part  of  the  premises 

mentioned  in  the  above  agreement.    At  the  time  of  entering 

into  the  same,  the  defendant  was  in  possession  of  the  disr. 

puted  premises,  and  remained  in  possession  until  and  after. 

the  service  of  the  declaration.    No  demand  of  possession  of 

the  piemiaes  sought  to  be  recovered  in  this  action,  ^as  ^ver 

made  on  the  defendant,  nor  was  any  notice  given  to  him 

to  quit  the  same.    The  question  for  the  opinion  of  the 

GoiArt  is,  whether  the  lessor  of  the  pimtiff  is  entitled  to 

recover.    If  the  Court  shall  be  of  that  opinion,  a  verdict; 

to  be  entered  for  the  plaintiff,  if  not,  then  a  nonsuit  to  be^ 

entered. 

The  points  raised  in  argument  were,  first, '  whether  the 
q^reement  set  out  in  the  case,  having  been  executed  4ince 
die  demise  laid  in  the  declaration,  and  no  demand  of  poa-t 
session  having  been  made,  the  lessor  of  the  plaintiff  could 
maintain  ejectment ;  and  second,  whedier,  supposing  him 
not  out  of  Goint  on  this  gronnd,  the  lessor  of  the.  plain«< 
tiff,  being  heir  ex  parte  pateml,  had  a  better  right  to  the 
property  than  the  defendant,  who  claimed  as  heir  ex  parte 
materaft.  r 

Tindal,  for  the  lessor  of  the  plaintiff,  contended,  upon 
the  first  point,  that  the  Court  ought  not  to  construe  the 
agreement  too  strictly,  but  give  it  a  liberal  construction  so 

VOL.  II.  L    L 
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1823.         as  to  effect  the  obvious  intention  of  the  puties^  whidi  vas 
^''^N^^       DO  more  than  that  the  defendant  agreed  to  purchaae  Ac 
^^'  land  and  pay  a  certain  price,  if  it  should  turn  out  that  the 

Jackiom.      lessor  of  the  plaintiff  coold  make  a  title  to  it,  the  defeodaBt 
in  the  mean  time  to  retain  possession.    Under mdi  draua- 
stances  there  was  no  other  mode  of  determioing  tlie  ques- 
tion of  title  but  by  bringing  an  ejectment.      The  Coort 
must  look  to  the  sense  in  which  the  parties  understood  their 
own  agreement,  and  not  tie  the  plaintiff  down  to  the  or- 
dinaiy  rules  by  which  the  action  of  ejectment  was  govaaed. 
Here  the  fact  of  bringing  the  ejectment  was  sufficient  noCioe. 
to  the  defendant,  and  there  was  no  occasion  to  demand  pos- 
aession  in  any  other  manner.    This  case  was  distinguialiable 
irom  Right  v.  Beard  (a),  because  by  the  very  tetias  of  the 
agreement  in  this  case,  the  defendant  was  only  to   leCam 
possession,  subject  to  the  determination  of  the  questioa  of 
title.    Having  therefore  only  a  conditional  possessioo,  die 
case  was  taken  out  of  the  general  rule.      Supposing'  the 
agreement  could  be  considered  as  a  release  erf  the  action,  tkf 
•    Court  could  not,  according  to  Doe  v.  Draper  (a),  gire  dKett 
to  -it  for  that  purpose.    In  that  case  the  defendant  pleaded 
a  release  from  the  lessor  of  the  plaintiff,  subsequesrt  lo  the 
commencement    of  the  action,  but  the  Court  said,  Aej 
could  not  look  to  any  act  done  by  the  lessor  of  the  plaintiff, 
J>ut  must  consider  JoAa  Doe  as  die  real  plaindff.    Adauttssg 
that  the  agreement  could  be  considered  as  creating  a  te« 
nancy  at  vrill,  still,  after  its  execution,  the  service  of  die 
declaration  would  be  sufficient  notice  of  the  deteraunation 
of  the  Will,  to  maintain  the  action.    This,  however,  was  a 
mere  technical  objection,  and  there  being  a  real  question  to 
be  tried  between  the  parties,  the  Court  would  hardly  put 
the  lessor  of  the  plaintiff  to  the  expence  of  bringing  anodier 
action  in  order  to  raise  it. 

The  Court  interposed,  and  said,  they  would  hear  the  real 
(9)13  East,  210.  (6)4M.4rS.900. 
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question;  and  it  bdngundentood  that  the  defiendant would 
,  abide  by  the  decision  of  the  Court  upon  that  pointy 

Tindal  dien  contended,  that  the  lessor  of  the  plaintiff, 
being  heir  ex  parte  patemft,  had  a  better  title  .to  the  pro- 
perty than  the  defendant*  who  was  only  heir  ex  parte  nA" 
femft.  The  property  in  question  undoubtedly  came  into 
the  family  ex  parte  matem&i  and  unless  it  could  be  shewn 
that  the  descent  on  that  side  had  been  interrupted,  it  would 
descend  to  the  heirs  of  jIhh,  the  wife  ot  Joseph  Hunter  \ 
but  he  insisted,  diat  the  deed  of  bargain  and  sale  executed 
by  the  lord  to  Joseph  Hunter  **  and  his  heirs/'  had  the 
effect  upon  his  death  of  uoiting  in  his  eldest  son  the  cus- 
tomary estate,  and  also  the  fee-simple  of  inheritance  carved 
out  by  the  act  of  the  lord.  One  of  two  consequences  must 
follow  from  the  deed  of  enfeoffment,  either  to  extinguish 
the  customary  estate,  or  to  suspend  the  wife's  tenant  right 
during  the  life  of  her  husband.  In  either  way  of  consider- 
ing the  case,  the  two  estates  would,  quacunque  via  data, 
unite  in  the  eldest  son,  and  descend  to  the  heirs  ex  parte 
patemi.  In  arguing  this  proposition  he  cited  Wynne  ¥. 
Cooke* (fi\  Jnomfmota{b),  Roe  v.  Briggs(c),  Selby  v.  Jl- 
aton  (d),  Co.  LUt.  351  o.,  £aiie's  case  (e),  French's  case  (f), 
and  Challoner  v.  MarihalUg). 

LitilediUe,  contri^  as  to  the  first  p<Hnt,  relied  upon  Right 
V.  Beard  as  an  express  authority  for  shewing  that  the  lessor 
:of  the  plaintiff  was  in  no  condition  to  maintain  gectment, 
inasmuch  as  he  had  done  nothing  to  determine  the  defend- 
ant's tenancy  under  the  agreement  before  action  brought  (A). 
IThe  Coufi  said  this  pomt  was  clearly  with  him.}  Upon  the 
second,  he  contended,  that  the  estate  in  question  descended 

(«)  1  Bro.  C.  C,  515.  (/)  4  Co,  SI . 

.  (b)  Cnk  Elii.  7.  (g)  2  Vei.  jna.  524. 

(c)  16  Bait,  406.  (A)  See  GoodiUU  v.  Herbert,  4 

(d)  3  Ve».SS9.  T,  R.  680;  and  Doe  V.  H^Uiow^ 

(e)  2  Co.  17.  UEast,  66. 

L  l2 
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1823.       upon  tlie  heirs  ex  {Mffte  msteniA.    Is  tke  fin^plaeet  tk 
property  wnM  origimlly  in  Jnm  Le9€B,  9M  of 
and  theo,  upon  ker  marriage  with  JoMpk  Hmder, 
jAcxioM.     adutted  to  her  and  her  heii%  aocordtng  to  the 

the  manor.    This  oertainly  wodd  be  aodi  n  seiaai  in  ksr 
husband  in  her  right,  as  to  constiuite  him  tenant  by  dm  cn»- 
tom,  and  he  would  be  capable  of  taking  an  enft  nffiiiaBl  of 
the  seignory  rights,  conveyed  by  the  deed  of  1741,  «ietnlfld 
by  the  lord.    The  oidy  effect  whidi  conld  be  gmai  totbat 
deed  was  to  enftanduse  Ae  cnstomary  estate  from  tke  ae^ 
nory  rights  to  which  it  was  previonsly  stdlject.    It  did  miC 
devest  the  wife  of  her  estate  as  of  tenant  right ;  It  mcrciy 
gave  her  a  higher  estate,  and,  upon  berfaosband'a  death,  die 
would  take  an  absolute  fee-simple,  descendible  npoB-bsr 
heira.    The  deed,  undoubtedly,  purported  to  be  nn  enfeoff- 
ment to  the  husband  and  "  his  heirs,''  but  still,  nnlem  he 
was  previously  in,  as  of  tenant  right,  be  would  ^ 
but  the  seignory  rights  during  his  own  fife,  mth  ; 
to  the  heirs  ex  parte  matemi.    As  custonuury  tenant^  and 
having  only  a  particular  estate  he  was  capable  of  taking  an 
enfeoflfment  of  the  seignory  rights  for  the  benefit  of  his 
wife's  heirs,  but  not  of  his  own.    Unless  it  could  be  shewn 
that  the  wife's  estate  was  absolutely  extinguished  fay  Ae 
conveyance  of  1741,  it  was  impossible  for  the  heirs  ea 
parte  patem&  to  take.    That  consequence,  however,  did 
not  follow  from  the  deed,  because  the  husband  waa  not 
himself  previously  entitled  to  the  property  in -his  own  i^ght. 
If  baron,  during  his  particular  estati^  uoquires  u  tight  in 
additicm  to  that  which  he  enjoys  in  right  of  femc^  the  nddi- 
tioD,  whatever  it  may  be,  will  descend  ^ith  the  princ^al 
estate  to  the  heirs  ex  parte  matemA.    Here  die  husband  by 
the  deed  of  enfeoffment  acquired  during  his  particular  ealata^ 
as  customary  tenant,  the  seignory  rights,  in  addition  to  the 
wife's  tenant  right,  and  it  follows,  as  a  consequence  of  diia 
principle,  that  the  seignory  rights  so  added  to  the  wife's  estate 
will  descend  upon  her  heirs.    No  union  of  the  two  estates 
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poiild  take  place  in  thia  case^  oor  could  that  ever  have  been       1823. 
contemplaledy   ivasniiicb  as  the  huaband  had  nothing  to      Vv^V. 
which  any  thing  covld  be  united^  so  as  to  confer  an  estate)  ^ 

in  feenrimple  upon  his  heira.  The  adjgnory  rights  were  only  ^<^<»><>"» 
auperaddted  to  the  estate  of  the  wife,  and  upon  the  hus- 
band's death  they  would  descend  upon  her  heirs.  During 
the  husband's  li^  he  had  a  conunon  fee-simple,  but  upon 
his  death  the  fee-simple  of  inheritance  descended  upon  die 
heirs  ex  parte  matemft*  On  these  grounds  the  heirs  ex 
parte  matemi  were  entitled  to  the  property.  He  cited,  in 
support  of  his  argument.  Com.  Dig.  tit.  Descent,  C.  a.  6»< 
Doe  v.HwUitigton{a),  BurrtU  v.  Dodd(b\  Siephermn  v. 
HiUijo),  Murrelfs  case(/2),  Gilbcrfs  Tenures,  20&,  et  seq.. 
Watkins  on  Copyholds,  559* 

BAYLfiT»  J.— Upon  the  first  point  I  entertain  no  doubt. 
An  action  of  ejectment,  which  from  first  to  last  is  a  ficti- 
tious remedy,  b  founded  upon  the  principle  that  the  tenant 
in  possession  is  a  wrongdoer,  and  unless  he  is  so  at  the  time 
the  action  is  brought,  the  lessor  of  the  plaintiff  cannot  re* 
coven  Aoopffdingtp  depided  cases,  if  the  tenant  is  in  pos* 
session,  with  the  consent  of  die  lessor  of  the  plaintiff  at 
the  time  ejectment  is  brought,  it  is  an  answer  to  the  action, 
whatever  may  be  the  date  of  the  demise  laid  in  tfie  declarn* 
tion.  This  ejectment  was  brought  on  the  3d  May,  1819* 
Before  that  time,  it  being  understood  that  the  lessor  of  the 
plaintiff  bad  a  claim  to  this  estate,  but  it  not  being  dear 
whether  he  should  be  able  to  establish  his  title,  he  enters 
into  an  agreement  of  bargain  and  sale  with  the  defendant, 
then  being  in  possession,  for  the  whole  fee-simple,  in  cour 
sideration  of  thp  sum  of  90L,  and  be  stipulates,  amongst 
other  thii^,  that  t^e  defendant  shall  ^ave  possession  from 
the  date  of  the  agreement.  The  operation  pf  tiiat  stipula- 
tion was  to  make  the  defendant  tenant  at  will,  and  if  the 

(«)  4  £a9t,  S70.  (0  S  Barr.  1178. 

1^)  5  Bos,  4(  Ful.  57S.  (d)4Co.  a4b« 
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1823.        lively  of  muin  is  executed,  it  would  openle  so  as  t 
^"^^^^^^^       die  teD»t  right  estate),  and  as  the  hwband  had  a  aon 
^*         tied  to  the  tenant  jight  eatate,  and  wu  capable  aba  of  1 
'  JAOKfoW.     im  enfeoffinent  by  way  of  grant,  I  am  iadined  lo 

this  deed  operates  not  by  .way  of  gruit  of  &6  estate  miee^ 
bttt  as  an  enfeoffment  of  the  tenant  rq^ht  estate*  And  if  ao» 
then  the  wife's  estate  became  a  tenancy  in  fee-aimpie^  aod 
descended  upon  her  heirs,  and  those  who  derive  title  troB 
those  heirs  have  a  right  to  claim  as  heirs  ex  parte  naalemA* 
.This  defendant  is  heir  ex  parte  matemft,  and  b  therefor^ 
as  it  seems  to  me,  entitled  to  judgment. 


HotBOYD,  Jw — The  present  inclination  of  my  i 

the  principal  point  is  in  favour  of  the  defendant;  but  if 

there  had  not  been  the  other  ground  on  whidi  we  aie  I 

to  give  judgment  in  his  favour,  I  should  require  i 

to  consider  the  case  before  I  gave  a  decided  opinion.     It  is 

found  by  the  case,  that  before  the  marriage  of  Amn  Leeee, 

she  was  possessed  of  the '  estate  in  question  as  of  teaaat 

right  to  her  and  her  heirs,  according  to  the  custom  of  the 

■unor.     Upon  her  marriage,  her  husband  became  sciaud  in 

her  right  of  a  descendible  estate  to  her  in  fee,  of  a  tenaal 

right  estate,  in  her  right.    The  feoffment,  together  with  the 

.  livery  of  seinn  to  the  husband,  was,  I  think,  inpoint  of  law, 

.  sufficient  to  coostituta  Mm  a  custonsaiy  tenant  so  as  to 

.  enable  him  to  receive  from  the  lord  a  gmnt  by  deed  of  the 

•seignory  rights,  during  the  continuance  of  his  own   cue* 

tomaiy  estate  iu  the  premises.    A  feoffment  k  made  by  the 

lord,  by  which  he  grants  the  customary  tenemoit  to  the 

huaband  in  fee.    So  fer  as  that  will  operate  by  way  of  grant, 

it  would  give  to  the  husband  an  interest  immediately,  and 

he  need  not  have  waited  until  lively  of  seisin  was  given 

upon  it ;  but  as  a  conveyance  of  the  estate  itself^  nothing 

would  pass  until  livery  of  seisin  was  given.    In4he  esse  of 

IVynne  v.  Cooka  (a),  where  the  copyholder  had  only  a  psK 

(«)^Bro.-C.  C.515. 


EASTER  TERM,  FOURTH   GEO.  iV.  4^27 

tbultr  efltete»  it  mta  held,  that  tbe  enCraiicbtseaieDt  by  him  183a. 

i  not  colj  for  tbe  beaefit  of  bioiBelf,  but  of  all  the  per*  ^^^v^ 

ia  lemainder.    That  caw  goes  to  shew,  that  a  eofigrhold  «. 


«otate  vug  be  enfeancbised  on  the  copyholder  becoming     ^^f"^*^^ 

seiaed  of  a  fipediold  estate,  merely  by  grant,  without  any 

ahaolttte  conveyance  of  the  lord's  right  to  him.    But  though 

it  does  not  operate  by  way  ol  conveyance  of  the  lord's  rights 

yet  it  opemtes  as  an  enfranchisement  of  the  copyhold  estate; 

it  estingiushes  die  base  tenure  for  ever,  as  was  held  in  that 

case.    So  in  Mot  v.  Briggs  (a),  in  which  there  was  a  feoff* 

tnent  m  fee  of  the  customary  estate,  both  by  the  lord  of 

the  manor  and  the  particular  frediolder,  it  was  held,  that 

that  was  an  enfranchisement  of  the  customary  estate  for  the 

benefit,  not  only  of  the  tenant  for  life,  but  of  those  in  re* 

niainder  afterwards.    In  this  case  also  the  deed  operated  as 

an  enfranchisement,  not  only  during  the  life^time  of  the 

husband,  but  as  an  extinguishment  of  the  base  tenure  for 

ever,    la  the  case  referred  to,  tbe  freehold  was,  by  openH 

tion  of  law,  gone  out  of  the  lord,  and  became  vested  in 

those  who  were  entitled  immediately  and  subsequently  to  the 

customary  estate.     Therefore,   supposiiag  the  husbatid  ia 

this  case  had  an  estate  durii^  hia  own  life,  or  the  life  of  his 

.wife,  or  could  be  considered  as  tenant  by  the.  courtesy  after 

her  decease,  still,  according  to  Roe  v.  BtiggB,  the  cobvey^ 

sance  would  operate  as  an  extinguishment  of  the  base  tenure 

.fcr  ever.,  It  would  operate  as  an  enfranchisemeiu > of  the 

lenTs^  seignory  rights.    This  Ib  the  way  in  irfiich  Ibis  case 

strikes  me.    I  have  no  decided  opinion  upon  it;  but  as  far 

as  1  understand  the  effect  of  the  case  at  present,  this  is  the 

deofavataon  of  my  opioionA    Upon  tbe  other  point  1  agrse 

•)idth  my  Brother  JSoyjy,  that  as  the  lessor  of  the  plaintiff 

•hadnotdeterauQed  the  tenancy  of  the  defendant,  and  as  be 

remained  in  posseasioo  by  virtue  of  die  agfecment,  at  the 

time  the  actbn  was  brought,  the  judgment  of  die  Court 

must  be  for  the  defeadaot. 

(a)  16  East,  40S. 
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laSS.  Best,  J. — I  am  abo  of  opinion^  upon  the  fini  p(Mttt» 

^"^"^^      that  the  letsor  of  the  plaintiff  is  not  in  a  condition  to  qnin- 
«.  tain  4his  action  of  ejectment,  ihe  defendant's  teoancj  not 

jAtftsoiff*     having  been  detennined  at  the  time  it  wms  brought.    Upon 
tho  second  point  I  entertain  m  strong  inclination  of  ^opinion 
that  the  defendant  is  entided  to  retain  the  poeseaaioii  of  thb 
property^    This  estate  having  come  into  the  bmihf  ex  parte 
matemft,  it  will  descend  to  the  heirs  ex  parte  nintara&»  if 
the  course  of  descent  has  not  been  inteirupted*    The  qoes* 
tion  isy  whether  that  descent  has  been  intemipted*    It  ii 
argued,  that  it  has  been  inlemipted  by  the  union  of  the  two 
estates,  the  customary  with  the  freehold,  by  means  of  wliidi 
the  customary  estate  was  extinguished,  or  united  with  the 
freehold,  the  latter  having  been  acquired  by  purchase.    That 
is  not  fay  any  means  the  case.  I  take  it,  that  this  estate  wonld 
descend  from  the  mother  to  the  son  from  the  time  of  die 
execution  of  thb  deed,  upon  which  the  question  turns.    The 
only  part  of  that  deed  which  has  raised  any  doubt  on  my 
mind  is,  that  the  conveyance  is  to  die  husband  "  and  his 
heirs,''  and  not  the  heirs  of  the  wife.    But  though  it  pur- 
ports to  be  a  conveyance  to  the  husband  and  his  beiny  it 
seems  to  me  that  the  deed  must  be  wholly  inoperative  if 
taken  in  that  light,  because  the  husband  is  in  no  condition 
to  take  an  estate  to  him  and  his  heirs.     He  was  not  tenant 
of  die  land  before,  as  of  tenant's  right,  and  imless  it  can 
be  shewn  that  he  was  tenant  of  the  land  as  of  tenant's  rif^t, 
die  deed  will  convey  nothing  to  himself.    He  was  not>  in  of 
his  own  right,  but  only  in  right  of  his  wife,  so  that  the  deed 
could  only  operate  on  her  right.    The  only  eflfect  which  can 
be  given  to  the  deed  is  to  consider  it  as  an  extingnishnient 
of  the  estate  as  a  customary  tenure,  by  «  release  of  the 
seignory.    Jt  could  never  have  been  intended  that  theie 
should  be  a  separation  of  the  two  interests.    It  is  dear  tbK 
the  intention  of  the  parties  was  merely  that  the  lord  shodd 
give  up  his  right  of  seignory,  the  effect  of  which  was  to 
extinguish  the  base  tenure,  aud  raise  it  from  a  customary 
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<*  estate  into  an  estate  of  freehold.    If  it  operates  to  raise  the       1833. 

^  estate,  it  can  only  raise  it  in  the  hands  of  the  person  to      >^v^^ 

)*'  whom  it  then  belonged,  and  that  was  the  wife.     I  believe  it        ^^^ 

f  will  be  (band  that  there  are  cases  in  which  it  has  been  held     Jacuok. 

3  tfiat  where  property  is  added  to  that  which  the  wife  enjoys 

!i  in  her  own  rights  the  addition  will  pass  to  the  heirs  ex  parte 

I  matemft.    For  instance^  estovers  which  were  granted  to  the 

i:  husband^  have  been  considered  as  an  addition  to  the  wife's 

estate,  and  have    passed  to  her  heirs,  together  with  the 
f  other  property  which  she  held  in  her  own  right.    There  are 

other  instances  of  the  same  description.    In  those  cases,  I 
I  believe,  it  will  not  be  found  that  such  additions  have  been 

E  conndered  as  altering  the  course  of  descent.    On  the  con- 

I  trary,  such  property  has  descended  to  the  heirs  ex  parte 

i  matemft,  carrying  vnth  it  the  addition  which  has  b^en  ac- 

f  quired.    We  must  consider  this  case  as  one  in  which  it  was  • 

)  the  intention  of  the  parties  to  include  the  t^*o  estates,  and 

not  to  create  a  separation.  I  am  at  present  of  opinion,  that 
the  deed  in  question  cannot  be  considered  as  altering  the 
course  of  descent,  and  therefore  the  property  will  go  to  the 
heirs  of  the  wife.  As  there  is  no  positive  decision  cited  in 
opposition  to  thb  view  of  the  question,  I  think  we  ought 
to  decide  in  favour  of  that  which'  appears  to  be  the  justice 
of  the  case.  Nothing  but  a  positive  decisic^n,  in  opposition 
to  the  view  I  have  taken  of  it,  would  incline  me  to  adopt 
»  different  opinion. 

Judgment  of  nonsuit. 


1B23* 


laiNa  «•  Basgl4lt. 

Bytetter  of  AsSUMPSFT  to  lecovw  from  dttodanft 
chanu  in  i>if  partner  of  Gum^  Barcka/p  dac^aaed^  tha  ami  of  IQOL 
wece^^nSe-  P^d  by  the  plaintiff,  npon  a  certain  bill  of  cachang^  far 
Sl/^f^tf  a  ^i^^  <>^^  ^J  plaintiff  on  defendant  wd  hia  deceaaed 
merchant,  at  partner,  and  damages,  for  the  noiMCoeptanca  tfaeieof^  apd 
receiving' the  also  the  amn  of  421/.  Is.  lid.  the  produce  of  certain  gpoda 
A^ofSSSS  •old  by  defendant  and  his  partner  on  plaintiff's ^ 


^^tto  ^bT  ^^  defendant  pleaded  the  General  lasue,  paid  «1/.  la.  lldL 

semitted,  and  into  Court,  and  gave  notice  of  a   setlHiff*    At  the  tiaalf 

ceiving  theM  before  Abboti,  C*  Jv  nt  the  London  a4iouiDed  Sittiqga  after 

^T%ii.  IVw^y  Term,  1821,  the  plaintiff  had  a  verditt,  with  da- 

!>^  <«f^  mages,  525/.  subject  to  die  opiqion  of  the  Court  upon  tbe 

acMDt  your  following  case  :— 

HMOI  d 

^nS^i^  D^'f^^^^f   9Mid  coiresponded  with    his   brother,  Geoiggc 


draft!  at  ike 


unud  d^tt       The  plaintifl^  Jamti  Laing,  was  a  meicfaant,  residing  at 


SO^OOOL"    In 

pnranance  of  Laifig,  a  merchant,  in  London^  The  defendant,  and  hia 
two^SvmT'^  deceased  brother,  were  also  trading  under  the  firm  of  JBar* 
r^'^d^  c/a^  Brt^lAers,  merchants,  in  Xoffdbn.  In  the  month  of  S^k 
^«^t8hiM,  tmber,  1818,  George  IdA^  applied  to  £arc%  Bfotlim, 
tennirda  the  and  requested  them  to  give  the  plaintiff  a  letter  of  eredil  to 
d^f^biUat  ^®  ^^^^'^  ^^  30,000/.,  to  which  thej  a^oted,  and  wwlia 
r'^tradit  ^^^  foUowing  letter  to  the  plaintiff:— "<  Sir,  Mr.Geofge 
ofUie  cargoes  Laing,  of  this  city,  has  done  us  the  favor  to  give  us  your 
in  the  biirdi-  address,  and  has  made  to  us  die  fdlowing  proposition  »a 
^^,,  ^  !f^^  ^dudf;  viz.  duit  we  should  give  you  a  letter  of  credit 
€h^rgtd  u  ae.   to  the  amount  of  SOfiOOl.  in  order  to  enable  you  to  pnr^ 

ccvuU  af  ad- 

otaed,"  without  cbase  produce  to  load,  for  this  port,  die  fVilSam  Penji,  the 
tETaaconnt^of  ^^»^>  ««^d  ^  Siuon,  now  on  dieir  voyage  to  your  colony; 
is  to^be^^^  that  we  should  accept  your  drafts  on  us  ol  mneiy  dajf$  sigii, 

and  the  con- 
signees refnsing  to, accept:— Held,  that  they  were  liable  npon  Uieir  agreement  in  da* 
mages  for  not  accepting. 
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CD  racemog  m^ke  and  biU  of  lading,  with  ordon  for  in«-  xeSS. 
aoMMe  to  tlie  eHeiit  of  OOLpcr  Ion  for  coffee,  98/.  per  ton  ^i^^/^«i^ 
for  sager,  la.  U.  per  gallon  for  run,  and  U.6d.  per  pound  ^^^^^l 
for  ooilott;  and  he  direclk  4hat  the  haknoe  of  die  procewfa  BAaciAt. 
<if  diase  caagoes,  after  deduntiog  <»vr  advancei,  charges,  and 
cemanflakHiiahonldhe  piid  to  iim,  Mr.  Gmtrge  Laing.  In 
reply  to  diia  propoailion,  wte  hereby  oonaent  lo  imnbe  the 
ndvnnoe  refiind  upon  the  tems  descnbed,  receinng  the 
UHa  of  hiding  litted  up  to  \oor  oader^  witfi  Ihe  particiilar 
Aleight  apeoiied^  nndaeeeaipanied  by  in  order  for  insaianoew 
OnMeearing  A^e  docutnenta»  and  no  irrtgularHy  tqtpear^ 
trig,  we  ahall  aoeept  your  drafts  nT  the  msuai  dtUe,  to  the 
extent  of  90,0002."  On  the  dSd  Jmuarjf,  1819»  ^e  phdia^ 
tiff  hiolosed  tothe  dafendsoit  a  bill  of  lading  for  a  quantilgr 
of  rum  and  oeflhe  by  the  ahip  Sman^  with  an  iahroice,  and 
nn  order  to  insure  to  the  amoont  of  800/.  and  on  the  86lh 
February,  he  inclosed  a  fiuther  hill  of  lading  on  colonial 
produce  by  the  ship  Henry,  with  an  invoice,  and  an  order  to 
insure  to  the  amount  of  1800/.  widi  a  dhection  to  the  de« 
tedaut  to  hold  the  proceeds,  and  abide  by  Us  future  ad* 
vice.  On  the  4th  of  March,  the  plaintiff  diew  upcm  tba 
deftndant  a  bill  of  exchange  in  the  following  tenns:— * 
^  Demerara,  4^Marek,  1819*  Six  tnanihe  afUr  sight  of 
dtisinrf  seeondvaxcbang^,  irtl,  ihird^nnd  fourth  luqiaid,  pay 
to  George  Meae,  Esq. »  ordaiv  MO/,  alerling,  vdue  received^ 
and  dunrge  the  eame  to  aecoemt  a$  adtieed*"  The  cargoea 
of  'the  Susan  and  the  flenry  reached  the  hands  of  the  de* 
feadant  aild  his  brother  before  the  bill  was  presented  for 
aooeptanee,  and  upon  being  subsequently  presented,  they 
refiised  to  accept  it.  Pre? ious  to  the  presentment  of  the 
bSl,  and  after  die  arrital  of  the  cargoes,  Gaai^geLoJifg 
became  insolrent,  and  on  the  11th  of  Affoy,  the  defendant 
wrote  to  the  plamtiff,  advising  him  of  the  non<aooeptance 
of  the  bill,  and  stating  as*  the  reasons  for  his  refusal  to  ac« 
eept  It,  his  not  having  eipfanned  on  what  account  it  was 
dmwn,  and  the  adverse  situation  of  his  brothei^s  affiura^ 
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18S8.        but  in  tbat  letter  ao  mention  wm  made  of  the  ible  of  die 
biU.    The  bill  am  retoraed  to  die  nfaaatiff  at 


V.  who  was,  by  the  hiws  of.  the  colooy^  compelled  to  giw 

BAacijkT. 


secttffitjr  fcr  the  amomt  of  die  bOI,  and 
BNig^y  which  was  <5/«  per  cent  Hie 
ing  advice  of  the  didbonor  of  ihe  biU|  made  a  farther  dbip- 
ment  to  the  detadent  by  Oiejillitmee,  with  directioai  tpseH 
the  Mme  on  his  acconnt,  and  with  die  piooeeda  to  protect 
the  bill  wheb  dae.  On  die  Oh  of  Naoemier,  when  the 
bill  became  doe,  and  was  prasenled  to  Ae  defcpdant,  ke 
paid  400f.  on  account  of  i^  but  fefosed  to  pay  the  w^ 
mainder,  whichi  together  with  die  eipences,  the  plaintiff 
was  uhunalely  obliged  to  pay.  The  proceeds  of  the.  ship- 
ment by  the  JUkmce  were  4£l2.  1$.  lii.ol  which  the  40tf. 
psid  by  die  defendsnt  on  account  of  the  bill  was  pert. 
The  quesdonfer  the  opinion  <rf  the  Court  was,  whether  te 
plaintiff  was  entitled  to  recover. 

Brovgham  for  die  plaintiff.  The  queltion  is,  whetkr 
die  bill  of  exchange  upon  which  die  action  is  brought,  was 
drawn  in  confonaity  with  the  conditions  contained  in.  the 
defendant's  letter  of  the  Sd  of  September,  1818,  because  if 
it  was,  the  plamtiff  is  entided  to  recover.  There  are  two 
obj^ioQs  taken  to  the  bill,  first,  diat  it  is  drawn  at  '^  six 
months  after  sight,''  and,  second,  that  it  is  directed  to  be 
^  charged  to  account  as  advised.''  The  firrt  of  these  ob- 
jections, however,  never  occurred  to  the  defendant,  until 
diis  action  was  brought.  Neither  of  them,  however,  is 
avaikble.  The  conditions  are  in  these  words: — ^'f  We  consent 
to  make  the  advance  required  upon  the  terms  described, 
(which  allude  merely  to  the  rates  of  insurance)  on  receiv- 
ing the  bills  of  lading,  filled  up  to  our  order,  widi  the 
particular  freigbt  specified,  and  accompanied  by  an  order 
for  insurance.  On  receiving  these  documents,  and  no  ir- 
regularity  appearing^  we  shall  accept  your  drafts  at  the  umal 
daie^'*    First  then^  with  regard  to.  the  date.    Hiere  is 
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thing  in  the  defendiotf*  Mdertakkig  as  to  vioety  day's  sight ;  I8tt. 
it  only  prescribes  tlwt  the  bills  shall  be  drawn  '«  at  the  usuat 
date/'  and^  Mir  <&>nstat,  that ''  six  months  sight"  is  not  <<  the 
usual  dat^  for  biUs  drawn  at  Demerara  upon  London.  If  Aa*cl4t. 
the  daler  was  unusuali  it  was  for  the  defendant  to  have  proved* 
it  tft'tfae  tiial;  but  he  did  not,  and  the  Jury  have  found  that 
ie  is  ^  the  usual  date.**  Upon  the  same  principle,  it  follows^ 
that  the  adoption  of  duit  date  vras  not  an  **  irregularity.'' 
Then,  was  it  pngudieial  to  the  defendant?  Clearly  not)  it 
vrasdeddedly  beneficial  to  him,  as  it  gave  him  a  longer  in- 
terval to  provide  for  the  daim  made  upon  him«  As  to  the 
direction  of  the  bill  to  be  **  charged  to  account  as  adaised," 
how  is  this  an  uregularity  i  This  is  the  universal  language 
of  the  commercial  world  in  such  transactions.  Did  it  con- 
travene any  of  the  conditions  in  the  defendant's  undertakii^  f 
it  could  not/  because  there  is  no  allurion  to  the  sub- 
ject in  those  conditions.  Was  it  priejndicial  to  the  defend- 
ant? Quite  the  contrary;  for  it  gave  him  an  unlimited  and 
general  control  over  the  proceeds  of  both  the  cargoes,  in- 
stead of  confining  either  of  them  to  this  particular  bill. 
What  then  is  the  objection  to  the  acceptance  of  the  bill  i 
None  but  the  failure  of  George  Laing,  and  that  affords  no 
legal  answer  t6  the  present  action. ' 

Camphellf  for  the  defendant.  However  equitable  the 
plaintiff's  claim  may  be,  it  cannot  be  supported  in  a  court 
of  law.  The  defendant's  undertaking  was  altogether  con- 
ditional ;  and  if  the  plaintiff  has  not  observed  the  condi- 
tions, this  action  cannot  be  maintained.  One  of  the  condi- 
tions is,  that  no  **  irregularity"  shall  appear.  But  upon  the 
face  of  this  bill  there  does  appear  an  **  irregularity ;"  for  the 
plaintiff  first  desires  a  separate  account  to  be  kept  in  re- 
spect of  each  of  the  cargoes,  and  then  draws  a  bill,  without 
stating  to  which  of  those  accounts  it  is  to  be  charged.  It 
is  to  be  ''charged  to  account  as  advised."  How  advised? 
No  advice  is  ever  forwarded  upon  the  subject.    It  might 
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•pply  to  die  StuttHf  or  it  mif^  apply  to  the  Hemy.  How 
was  the  defimdant  to  jivige  between  them  i  To  ivkich  eter 
^^^  acoount  the  defendant  charged  it  he  migbt  have  beea  wrang, 
BAaeiAT.  3111I  therefore  a  bill  so  dmim  was  trngufar,  and  in  violation 
of  thetermsoftheiffeeaent.  Anodiercoodkioo  was,  that 
the  bilb  should  be  drawn  at  ^'pnetydqrssii^t/'  orat«'die 
nsnal  data.**  Bolb  these  esprassions  ire  feuad  in  liie  de- 
fendant's letter,  but  thnt  letter  most  be  taken  as  a  wbole;  one 
part  of  it  asust  be  iead«s  iUnstntiiig  and  explaining  iks 
other;  diat  is  the  only  just  way  of  readfa^  it,  sod  in  tbal 
view  it  is  not  too  much  to  say  that  the  condition  was  abr 
solute,  that  the  date  should  be  **  ninety  days  sigjbt.''  The 
redundancy  of  eaprrwnnn  proves  that  ''  ninety  days  s^^* 
was ''  the  usual  date/  and  that  it  was  at  ikai  dat^  the  bills 
were  to  be  drawn.  But  even  waiving  that  argument,  the 
plaintiff  has  still  violated  the  agreement.  Can  it  be  astwrned 
tbatMinonlAi«i^tip  ''  the  usual  date  7*'  No  evidence  has 
been  produced  of  that  fact,  and  it  was  competent  to  the 
plaintiff  to  have  produced  it,  if  any  such  were  in  ftTislence. 
The  defendant,  in  making  this  promise,  was  iocuning  great 
risk  and  heavy  responsibility.  His  promise  therefore  ou^t 
to  be  construed  strictly  and  rigorously,  and  the  slightest 
deviation  from  its  terms  ought  to  operate  as  a  total  release. 
It  has  been  decided  that  a  guaranty  to  accept  a  bill  for  a 
given  sum  will  not  extend  to-  a  bill  of  any  greater  amonn^ 
PUUpi  V.  AuUmgiu),  and  die  principle  will  operate  as  wdl 
in  reference  to  any  other  terms  of  a  bill  as  to  the  sum.  It 
is  4Jear  that  the  plaintiff  meant  the  bilk  to  be  drawn  M 
ninety  days  sight;  this  intention  the  plaintiff  has  defeated; 
and  if  any  variance  be  allowed,  where  is  the  line  to  be 
dnwn  ?  But  there  is  o|ie  view  of  the  case  in  which  it  vrill 
appear  tl^at  the  defendant  might  have  been  very  seriously 
prejudiced  by  this  extension  of  the  date.  Suppose  the  pro- 
'  ceeds  of  the  cargoes  had  been  insufficient  to  protect  the  ad* 
tances,  in  that  esse  the  plaintiff  n^ould  have  to  look  t9 
(€)  Tsoottotf.. 
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George  Laing  for  his  secoiity,  and  his  claim  upon  him  would       1823, 

have  been  delayed  very  considerably,  and  indeed  sp  long  as 

to  render  his  security  wholly  unavailable,  because  he  might 

have  become  insolvent  during  the  interval.    It  seems  clear,      Barclay. 

therefore,  that  the  plaintiff  has  in  two  material,  points  vio« 

lated  the  conditions  upon  which  the  defendant's  undertaking 

W9S  given,  and  therefore  he  Js  in  no  condition  to  maintain 

this  action. 

.    JBrougham,  in  reply,  was  stopt  by  the  Court. 

BiiYLEY,  Jh— There  is  no  difficulty  in  this  case.  The 
engagement  which  gave  rise  to  the  action  originated  in  the 
letter  of  the  3d  of  September,  1818.  That  letter  is  written 
,by.  George  Laing,  making  a  proposal  in  favour  of  his  bro- 
ther J^meif  which  proposal  the  defendants  by  their  answer 
nccept  w.ith  reference  clearly  Xq  Jamei.  In  pursuance  of 
the  agreement  thus  entered  into,  James  makes  ahipmentq, 
first  by  tbe.  Stuan,  and  afterwards  by  the  Henry,  and  it  is 
jipt  suggested,  so  far  as  the  invoices,  the  bills  of  lading,  and 
the  orders  to  insure,  are  concerned,  but  that  those  shipments 
are  made  in  strict  compliance  with  the  terms  of  the  agree- 
ment*  Then  on  the  4th  of  March,  1819#  he  draws  the  biU 
for  500/.  and  the  question  is,  whether  that  was  such  a  bill  as 
by  thosQ  terms  he  was  warranted  in  drawiug,  and  the  de*- 
fendant  was  bound  to  accept,  it  is  drawn  "  at  six  months 
.sight,"  and  is  directed  to  be  ''  charged  to  account  as  adr 
vised,''  not  specifying,  certainly,  to  which  account  it  is  to  be 
charged,  whether  to  the  shipments  by  the  Susan,  or  to  those 
by  the  Henry.  The  reasons  given  by  the  defendants  at  the 
time  for  his  refusal  to  accept  this  bill,  were  two ;  first,  in 
not  staling  on  the  face  of  it  to  which  account  it  .was  to  be 
placed;: and  second,  that  as  George  had  become  insolvent, 
he  was  no  longer  in  possession  of  his  security  for  his  ad- 
vances, and  therefore  was  released  from  this  undertaking  to 
advance  at  all.    These  were  the  only  reasons  then  given  for 
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1823J  >K>^  acceptiog  the  bill,  for  no  ebjectioD  was  nude  to  tke 
^'-<''^/'^  date  of  the  bill  at  that  time,  although  it  is  relied  upoa  bow« 
^^^  It  is  perfectly  clear  to  my  mind,  that  the  iasolvency  «f 
Babclat.  George  had  no  effect  whatever  upon  the  contract  entcfcd 
into  between  the  defendants  and  Jumef,  nor  indeed  is  that 
point  contended  for  now.  Then  as  to  the  other  two  olgec- 
tions;  first,  was  the  omission  to  state  to  which  aocount  the 
bill  was  to  be  placed,  such  a  deviation  from  the  eootmc^  as 
exonerated  the  defendants  irom  a  liability  to  accept?  I  am 
of  opinion  that  it  was  not,  at  least  not  in  toto.  Hie  de> 
fendaut  had  two  courses,  either  of  which  he  would  have  beea 
justified  in  pursuing;  he  might  have  placed  the  faiD  to 
'whichever  of  the  two  accounts  he  preferred ;  or,  he  miglit 
have  waited  until  he  had  written  for  precise  inslnictioBS  oa 
the  subject.  Bnt  he  pucsues  neither  of  these.  He  keeps 
the  money  arising  from  the  proceeds  of  Jboth  shipmeDts,  and 
does  not  charge  the  bill  to  die  account  of  either.  Th»  I 
think  he  had,  under  no  circumstances,  a  right  to  do,  and 
therefore  I  am  of  opinion  that  this  objection  affovds  no 
ground  for  the  non-acceptance  of  the  bilL  TiMn,  secondly, 
what  is  ttie  effect  of  the  variation  in  the  date  of  the  bill  I 
If  the  letter  of  the  3d  of  September^  1818,  had  contained  a 
•specifit:  condition  that  .all  the  bills  should  be  drawtt  at 
*'  90  days  sight,''  in  tetws,  there  aright  hgi  very  cenridendJe 
•weight  in  this  oligection.  Bnt  that  is  not  the  fact^  nw  ate 
there  any  circumstances  in  the  csofe  from  which  we  are 
•obliged  to  infer,  that  it  vras  the  intention  of  4he  parties  to 
confine  the  mode  of  drawing  to  that  one  date  specifically. 
The  words  are  *^  at  OO.days  sight/'  or  <'  at  the  usual  date." 
If  six  months  had  been  an  tmusual  date  for  biUs  drawn  undw 
such  circumstances,  the  Jury,  who  are  the  best  possible 
judges  of  such*  questions^  would  doubtless  have  found  that 
fact.  But  they  have  not  found  ity  and  therefore  it  is  quite 
impossible  that  we  shoidd  infer.it  Beside^  in  such  a  case 
«s  this,  it  is  important  to  look  to  the  rehtive  ritnations  of 
the  parties,  and  to  see  whether  the  variation  in  the  date 


m»le  a&yred  diflbfentb  in  their  respective  situations.     I       i62S. 
cannot  seie  that  it  did.    The  defendant,  in  the  first  instance,      ^•^'^/^^ 
hod  money  m  hand  irisring  from  the  sale   of  the  cargoes       ^^"^ 
shipped ;  so  far^  therefore^  h^  was  secure,  and  it  seems  to     BAacLAT. 
me  that  the  preeise  period  at  winch  he  was^  to  pay  over  that 
money  was  perfectly  immaterial,  but  that  at  all'  events  a- 
protraetioii  of  thee  period,  bydrHwingthe  bfll  at  a  longer 
darte,  coidd  not  possibly -be  prejudicial  to  his  interests.    F 
thdnk  thfe  true  «ieamiig  of  the  restarietion  with  regatd  to  the^ 
date  of  drawing  is,  'that  the  hiDs  should  not  be  drawn  at  a 
sAoffer  date  than  90  day^  and  consequenliy  that  the  drawing 
diem  at  a  longer  period  than  that,  was  no  violation  of  the 
contract.     Upon  these  grounds  I  aoi  of  opinion  that  the 
defendant  was  never  exonerated  from  his  liability  to  accept 
tlii8'faiy,.and  therefore  that  the  piaiatiff  it  entitled  to  recover 
bis  dfiamges  in- this  action  for  the  ombsion; 

'•  HoLaavo,  J.-^-I  ain  of  the  same  opinion.  Theobjed 
of  the'  agreenfent  wal,  that  die  plaintiff  shonld  contigri 
goods  to  the  defendaint,  and  liiat  the  defendant  should  make 
advances  upon  account  of  those  consignments.  ^Fhe  defen- 
dant does  not  choose  to  bind  himself  to  accept  at  a  shorter 
date  than  90  days,  or  the  usual  date,  and  the  effect  of  that 
stipulation  is,  that  he  is  bound  to  accept  at  any  date  not 
shorter  than  90  days.  There  is  some  weight  in  the  argu- 
ment, that  if  the  proceeds  of  the  consignments  turned  out 
insufficient  to  cover  the  advances  made,  the  defendant  magbt 
be  prejudiced  by  having  accepted  bills  at  a  longer  date,  be- 
caiise  it  would' biii  ad  mudh  the  longer  before  h^  would  have 
any  claite'  upon  the  guaranty  of  George  Laing;  but  the 
shbrt  answer  to  th^t  is'/  that  it  is  quite  clear  from  the  term^  . 
of  the  contract,  that'  the  defendant  never  contemplated 
giving  credit^  to  George,  and  that  he  took  effectual  care  to  * 
terve  aviiikble  securities  ni'hafnd  before  he  madfe  any  advance 
at  all.  Then  with  respect  to  the  tiirectioit  of  the'  bil)^  it 
seeliis  to  me  guiteunimpoiiant  to  which  account  it  was  di- 
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1823.  itcted  to  be  charged,  or  whether  oo  account  »t  9Sl  im 
mentioned.  The  defendant,  bj  the  agreement,  became  die 
factors  of  James,  and  in  that  character  had  a  geneml  lien 
Barclay,  upon  all  his  consignments  in  respect  of  all  the  bills  he 
drew.  In  fact,  therefore,  the  defendant  was  bene6ted  bj 
this  mode  of  wording  the  bill,  because  as  the  plaintiff  did 
not  limit  that  bill  to  the  account  of  any  particulir  cargo,  the 
defendant  had  a  right  to  extend  it  to  all  the  caifjoe^  and 
thus  bis  security  became  greater  than  it  would  have  been,  if 
he  had  specifically  appropriated  it  to  any  one  aocounC  It 
seems  to  me,  therefore,  that  neither  of  diese  objections 
affords  a  valid  defence  to  the  action,  and  diat  the  plaintiff 
is  entitled  to  the  jil4§inent  of  the  Court. 

Best,  J. — ^It  has  been  argued,  that  we  are  to  coostnie 
tbe  letter  in  question  strictly  and  literally,  but  eonsideriiif^ 
it  as  an  agreement  of  a  mercantile  nature,  not  relating  to 
matters  of  mere  law,  I  think  we  ought  to  give  it  a  liberal 
construction,  and  for  the  reasons  given  by  my  learned 
Brothers,  I  think  this  action  maintainable. 

Judgment  for  the  plaintiff. 


BUCKMASTSR   V.  MaCKMAHON. 

Where  de-       .  X  HE  defendant  being  sued  by  bill,  had  a  rule  to  plesd 

by  b"m,'  had     ''  wntil  two  days  before  the  Essaign  day  of  the  Term."    The 

twJ^da'sbe.^^^  £sso7g7i  day  fell  on  a  Monday^  and  on  the  Saturday  dtfeob- 

fore  the  £«-      dant  not  having  pleaded,  plaintiff  signed  judgment  as  for 

the  Term"  to    want  of  a  plea.     On  a  rule  to  set  aside  the  juc^ment  for 

leSitfiTdLy^*  irregularity,  the   question  was,  whether  Sunday  beiog   a 

fell  on  a  Mom-  dies  non,  the  defendant  had  not  till  the  Mondm  to  plead, 
day,  and  de-        .  , .       /  .         ^    ,         , 

feudant  not     withm  the  meamog  of  the  rule. 

having  plead-  « 

«d  on  the  Saiutiay,  plaintUT  signed  judgment  ai  fbr  want  of  a  plea,  Ibe  06art  fc(«N4 

to  aet  aaide  the  judgment  for  irregularity. 


EASTBR  TERM,   FOURTH   GEO.  TV*. 

After  bearing  Plait,  for  the  plaintifi;  and  Chitty,  for  the 
defendant. 

BUCKMASTBR 

The  Court,  without  laying  down  any  general  rule  of  ™^^**^^ 
practice  in  sucA  cases,  said,  that  as  the  object  of  the  rule 
to  plead  was  evidently  to  give  the  plaintiff  an  opportunity 
of  signing  judgment  before  the  Esso^i  day  of  the  Term, 
tbey  could  not  say  that  the  judgment  in  this  case  was  ir- 
regularly signed. 

Rule  discharged  (a). 

(a)  Vide  Cdote  ▼•  Jacques,  9  T.  R.  TT.    PM  v.  Rendle,  Id.  465 ;  and 
Zju  v.  CarUon,  Id.  642. 


Clay  and  Others,  surviving  Administrators,  with  the  Will 
annexed,  of  Assets  unadministered  by  N.  Calvert  and 
'  R.  Bond,    deceased.   Executors  of  T.  Calvert,   de- 
ceased, V.  Willis,    surviving  Executors  of  Parkin- 
son. 

X  HIS  was  an  action  for  money  had  and  received  by  the  C.  in  coosi- 

defendant's  testator,  to  the  use  of  N.  Calvert  and  R.  Bond,  fo^^T^C 

as  executors  of  T.  Calvert,  which  the  defendant,  as  the  sur-  nwrtgaifeihU 

'  '  real  estate  tn 

vivmg  executor  after  the  death  of  N.  Calvert  and  R.  Bond  fee  to  tv.  and 

promised  to  pay  to  the  plaintiffs  as  administrators  de  bonis  to^seil  the 

non.    TTicre  were  «bo  counts  for  interest,  and  an  account  afSrVepaying 

stated.     Plea,    the  General  Issue.      At  the  trial  before  themselves,  to 

HolroifdfJ*  at  ike  Lancashire  Stiramer  Assizes,  1821,  the  snrpias  to  him- 
self, his  exe- 
cutors or  administraton.  Before  any  sale  is  effected,  C.  dies  after  making  his  wilU 
by  which  he  devises  all  his  real  and  personal  estates  to  trustees,  whom  he  also 
appoints  his  executors,  in  trust,  to  sell  the  same,  and  pay  debts,  and  discharge 
inenmbranees.  In  the  life-time  of  these  trustees,  IV.  and  Co.  the  original  mortgagees, 
sell  the  estate,  and  pay  over  the  surplus  into  the  hands  of  the  testator's  trustees  and 
executors  attorney.  Before  the  money  is  disposed  of,  the  trustees  and  executors, 
and  also  their  attorney,  die.  Plaintiffs  take  out  administration  de  bonis  non,  with 
the  will  ofC.  anup.xed,  and  sne  the  Attorney's  executor  in  assumpsit  for  money  bad 
mnd  received  i— Held,  that  the  money  in  the  hands  of  the  latter  was  eouitable,  and 
not  legal  assets,  and  consequenUy  could  not  be  recovered  at  law  :— Held  also,  that 
an  express  promise  by  the  defendant  to  pay  the  plaintiffs  the  money  in  question,  was 
a  nudum  pactum,  they  having  no  title  to  it  in  a  court  of  law. 
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1823.        platntiffi  had  a  verdict  for  1000/.  aubject  to  a  refe 

to  the  amount  of  interest,  and  to  the  ofHnion  of  the  Cowt 
upon  the  following  case : — 


Clay 

V. 

Willis. 


By  indentures  of  lease  and  release,  dated  Sth  and  Qth  Afff^ 
179^,  made  between  T.  Calvert ,  of  die  one  part,  and 
T.  fVorsmck,  JR.  fVormick,  and  A.  Womriek,  of  die  other, 
the  release  reciting  that  T.  Calvert  had  opened  an  accoant, 
and  borrowed  the  sum  of  400/.  at  bterest,  and  that  k  was 
agreed  as  a  condition  of  the  loan,  that  T.  Cahert  ahonU 
^  convey  the  premises  tliereinafter  mentiMied,  to  aecare  the 
payment  of  that  sum,  and  of  any  other  suras  whicdi  might 
be  advanced  by  Messrs.  WonwUkt  with  commission,  in- 
I  terest,  &c.    In  consideration  of  the  said  sum  of  4001.  and 

i  for  other  consideration  therein  mentioned,  T.  CtdoeH  con- 

veyed  to  Messrs.  tVorswick,    and  their   heirs   and 


(amongst  others)  certain  freehold  prembes  in  St.  LefmartTs 
Gate,  in  Lancaster,  to  hold  the  same  to  them  apd  their 
heirs  and  assigns  for  ever.  The  release  then  empowered 
Messrs.  JVonmck,  their  heirs,  Sic.  to  make  sale  of  the 
premises,  and  transfer  them,  whether  T.  C.  his  heirs,  &c. 
was  or  were  not  parties  to  the  conveyance,  and  in  the  mean 
time  Messrs.  fV.  their  executors,  &c.  were  to  teceive  and 
give  dischaiges  for  the  rents,  issues,  and  profits  of  the  said 
premises,  to  the  respective  tenants  thereof,  and  then  to  pay, 
apply,  and  dispose  of'  the  monies  to  he  laiscd  by  the  sales, 
and  recovered  therefrom,  in  the  manner  following;  viz.  ia 
the  first  place,  that  they  should  thereout  dacharge  the  costs 
and  charges  of  the  said  recited  deeds,  and  also  the  costs 
attending  such  sale  or  sales,  and  of  executing  the  trusts,  &c.; 
and  after  the  payment  thereof,  then  that  the  said  Messrs.  H\ 
their  executors,  &c.  should  retain  and  pay  themselves  there- 
out,  not  only  the  said  sum  of  400/.  with  lawful  mterest,  but 
also  such  further  advances  if  any  as  they  should  niake,  with 
commission,  interest,  &c.  And  after  payment  thereof,  then 
upon  trust  that  they  the  said  Messrs.  fV.  their  executors, 
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&€•  should  pay  aod  apply  the  8urplu3  monies^  if  any  sbould        1823. 
remaiQ  io  their  hands  after  discharging  the  full  of  their  de* 


Cljlx 
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xnands  against  the  said  T*  C.  to  him  the  said  T.  C.  his  e?ce-  ^  «. 
cutors  or  administrators,  or  to  such  person  or  persons  to 
IvhoDi  bQ  or  they  should^  by  any  writing  or  writings  under 
bis  or  their  bands,  direct  or  appoint  the  same  to  be  paid, 
and  to  or  for  no  other  use,  trust,  intent,  or  purpose  whatso- 
ever.  The  release  then  contained  a  declaration  that  the 
receipts  of  the  Messrs.  fV,  should  be  sufficient  dischaiiges* 
and  a  covenant  by  T.  C.  for  payment  of  the  principal  and 
interest,  and  to  execute  conveyances  if  required.  T.  Calvert 
died  in  October  1799»  insolvent,  and  by  bis  will,  after 
eboif  hig  all  his  real  and  personal  estates  with  the  payment  of 
bis  debts  and  Amend  and  testamentary  ezpences,  gave,  de-^ 
vised,  and  bequeathed  all  his  messuages!,  lands,  tenements, 
hereditaments,  real  estate,  leasehold,  and  chattel  interests 
in  estates^  and  his  goods,  personai  estate,  and  eflfects,  and 
all  his  estate,  property,  and  interest  therein,  to  his  sons  John 
and  Nathaniel  Calvert,  and  his  grandson  Robert  Bond,  to 
bold  to  them,  their  heirs,  executors,  &c.  for  ever,  for  and 
according  to  the  nature,  and  tenure  thereof,  upon  trust,  to 
sell  his  freehold  and  leasehold  lands  and  tenements,  and  to 
convert  his  personal  estate,  merchandize,  and  effects,  into 
money,  and  collect  his  debts,  and  apply  the  produce  of  the 
whole,  first  m  paying  his  expences,  then  his  debts,  and  to 
divide  the  surplus  as  therein  mentioned ;  and  he  appointed  his 
said  sons  John  and  Nathaniel,  and  Robert  Bond,  executors. 
By  a  codicil  he  revoked  the  appointment  cfJohn  as  a  trus- 
tee and  executor.  Probate  was  duly  granted  to  Nathaniel 
Calvert,  power  being  reserved  for  Robert  Bond,  who  after- 
wards died  abroad,  to  take  probate  also.  N.  Calvert  also 
died  abroad,  leaving  part  of  the  testator^s  goods  unadminis- 
tered,  and  afterwards,  on  l6ih  January,  1810,  administra- 
tion de  bonis  non,  with  the  will  and  codicil  annexed,  was 
granted  to  the  present  plaintiffs.  After  T.  Calverfs  death, 
and  during  the  life-time  of  the  executors,  N,  Calvert  and 
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1823.        Jt*  Bondf  the  said  freehold  premises  in  Si.  Leonard's  Gate, 
were  put  up  to  sale  by  auction,   and  purchased  by  Mr. 
W,  Dawbiggin  for   1052/« ;   and  in  pursuance  thereof  the 
*WiLU8.      premises  were  conveyed  to  him  by  indenture  of  lease  and 
release,  to  which  N.  Calvert  and  JR.  Bandf  being  described 
as  trustees  and   executors   under  T.  CaherVn  will,    were 
parties.    Tlie  balance  of  the  purchase-money,  after  dedoct- 
ing  Messrs.  Wanwick's  debt.  See.  was  691/*  ^*  was  paid  by 
Dowbiggitt  to  J^Parkinstm,  the  defendant's  t^stator^  who 
was  an  attorney  at  Lancaster,  and  acted  on  this  occasion  as 
Solicitor  both  for  Messrs.  Waremck  and  N.  Calveri,  and 
22.  Bondt  the  trustees  and  executors  ;  and  after  paying  the 
expences  of  the  sale,  and  Parkimon^n  bill,  die  sum  of  550l* 
remained  in  his  hands.    After  the  letters  of  adminiatratioa 
granted  to  the  plaintiffs,  and  after  the  death  of  the  defend- 
ant's testator,  several  applications  were  made  by  the  plain- 
tiffs  to  the  defendant,  upon  all  of  which  the  defendant 
admitted  that  5501.  arising  from  the  sale  of  the  premises  in 
Si.  Leonardos  Gate,  was  due  from  his  testator  to  the  esUle 
of  T»  Calveri,  on  the  balance  of   accounts,  with  interest, 
after  the    rate  allowed  by  the  Lancaster  bank,  from  the 
15th  March,  1803.    In  May,  1818,  a  memorandum  was 
produced  and  read  to  him  by  the  plaintiffs'  attorney,  stating 
the  said  sum  and  interest  to  be  due  to  the  administrators  of 
T.  Calvert,  from  the  said  /•  Parkinson,  which  the  defendant 
acknowledged  to  be  perfecdy  correct,  and  declared  diat  he 
had  always  said  he  would  pay  it.    He  told  the  plaintiflb' 
attorney  that  an  action  was  unn^essary,  and  that  he  was 
then  going  to  London,  and  would  pay  it  on  his  return.    In 
July  1818,  he  said  to  a  person  who  applied  on  behalf  of 
the  plaintiffs^  that  he  would  give  a  check  for  the  amount  a 
fortnight   after  his   return  from  JLoncfoit.    Afterwards,  the 
defendant  said  he  was  advised  he  could  not  safely  pay  the 
^qney  without  an  indemnity,  and  prior  to  these  promises, 
the  defendant  said  he  would  if  he  could  with  safety,  but 
never  denied  that  the  sum  of  550/.  arising  from  the  sale  of 
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die  premises,  was  b  his  haods  as  Parkinsan^s  executor,  and 
on  one  occasion  he  offered  to  pay  it  over  on  having  a  bill 
£led,  and  a  decree,  or  on  receiving  an  indemnity  from  the  9. 


present  plaintiffs* 

Parke f  for  the  plaintiffs,  contended,  that  this  acdon  was 
properly  brought  by  the  plaintiffs  as  admimstrators  de  bonis 
non.    Admitting  that  the  money  claimed  was  the  proceeds  of 
the  testator's  real  estate,  still  that  estate  had  been  during  his 
life-time  conveyed  to  trustees,  with  absolute  power  to  sell, 
and  to  retain  the  surplus,  after  payment  of  their  own  debt, 
4ia  personal  property.    The  testator  bad  therefore  at  the 
Jtime  of  his  death  no  l^al  interest  in  the  estate,  although  he 
had  an  equitable  right  to  receive  it  back  upon  satisfaction  of 
the  debt  to  Messrs  Wonwick,  and  a  legal  right  to  the 
balance  after  the  sale  had  been  effected,  which  legal  right 
survived  to  bis  executors.    As  executors,  therefore,  it  is 
.dear,  that  the  plaintiffs  might  have  maintained  an  action  for 
that  balance,  and  the  same  right  belongs  to  them  as  ad« 
ministrators  de  bonis    non.     For    this  Hint  v.  Smiih  (a). 
Partridge  v.  Court  (&),  Cowett  v.  Watts  (c),  Powley  v.  Neap- 
ton(d),  and  Catherwood  v.  Chabaud  (e),   are  ^authorities. 
(Bayhjff  J.    In  the  case  of  a  devise  of  real  estate  to.exe- 
cutor»  with  power  to  sell,  are  the  proceeds  of  the  sale,  l^al 
or  equitable  assets  in  their  hands  ?)•    They  are  clearly  legal 
assets,  and  there  are  many  decisions  to  that  effect,  as  Girling , 
v.  Lee  (f),  Greavei  v.  Powetl^g),  Com.  Dig.  {h\  and  Toller's 
Executor  (i).  It  has  been  also  held  in  King  v.  BaUet  (j  ),  that 
the  money  arising  from  the  sale  of  a  trust  term,  was  legal 
assets,  which  is  a  very  strong  case,  because  by  the  statute 
of  frauds  such  an  interest  is  not  made  legal  assets  in  the 
bands  of  the  executor  of  the  cestui  que  trusty  and  conse*i 

(o)  7  T.  R.  18«.  (/)  1  Vero.  63, . 

(6)  5  Price,  41«.  .  {g)  f  Id.  f48. 
(c)  6  East,  405.  (A)  Tit  Aud$f  C. 

id)  2  Marsh.  147,  (t)  Lib.  9.  c.  8.  s.  413. 

{e)  Amc,  «7i,  ( j)  s  Vcm.  24a. 
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1M8»       quendy  there  i^te  no  l^gal  aiode  of  recovcriiig  the  tern. 
^^"v"^      Now>  1^  theie  caeee  go  to  »htiw,  that  allboii^  the  tevtetor 

^^        hii  M  legal  mtereet  «&  the  estate  at  the  time  of  Us  AeaA, 
Wiuurs.      and  consequently  his  executors  can  cbim  no  legal   intaretf 
in  it»  still,  where  the  estate  is  sold,  and  the  proeeeda  dis- 
Inbuted  agreeably  to  the  wiU,  the  executors  ha:fe  a  right  to 
the  8us|>liiS9  and  it  is  also  dear,  thit  the  sorplvs  t»  dieir 
hands,   they  being    both  exocutors  and  tnistoeSj  is  kgil 
assets.    Anomfnunu  (ja),  Dyer^  464,  Burwdl  v.  Corrmat{b\ 
and  Filter's  Abridgment  (c>    In  this  case^  so  soon  as  die 
money  was  paid    into  ParAtnioa's  hands,   the    trust   had 
adioHy  eeaaed,  and  therefota  the  only  proper*  meana  af  n- 
covering  it  was  by  an  actionin  the  present  form.    It  cannot 
indeed  be  denied,  that  the  assets  in  such  casea  ara  held  to 
be  legal  only  whef«  the  executor  has  an  absolute  power  to 
sell,  and  therefoiie  if  the  testator  here  had  possessed  the  legal 
astete  at  the  time  of  his  death,  and  had  devised  that  eatats 
to  tiurtees,  without  giving  diem  an  absolute  power  to  aell^ 
the  money  would    certainly  have  been  equitable,  mid  not 
legal  assets:    SUk  v.  Prime{dy     But  the  real  question  in 
this  case  is,  whether  the  estate  came  to  Cahert  and  Bani 
as  devisees,  or  as  executors,  because  if  they  took  as  devisees 
only,  the  present  argument  ialls   to  the  ground.     But  it 
is  quite  evident  from  the  langui^e  of  the  will,  that  the 
testator  intended  them  to  take  it  as  executors,  and  meant 
the  proceeds  to  be  legal  asseto  in  their  hands,  and  distrH 
butable  accordingly,  for  he  directs  the  Messrs.  Wonmdi  to 
pay  over  the  money  to  himself,  his  erBoUcrs,  or  cdmimt' 
Ifoiors.    This  case  dierefore  seems  to  be  clearly  within  the 
principle  acted  upon  in  all  die  audiorities  alluded  to,  and 
therefore  the  ptesent  action  is  maintainable. 

Armstrong  for  the  defendant.    The  estate  in  question 
was,  undoubtedly,  conveyed  to  Messrs.  Worsmck  as  a  se- 

(a)  2  Vera.  405.  (<0  Tit.  Erecnlm^B^  C.  a.  5. 

{h)  Hard.  405.  ((0  1  Bro.  C.  C.  140. 


curily  for  adyaac^  made  by  tbem,-  aind  ,tbAMfi;>i€|  aWwn;^       1W9* 
the  deeds  import  an  absolute  comrqyaqce,  <tb^  amount  4a      ^^y^ 
fact  to.  a  mortg^e  .only.    The  decisions  ppon  this  ^poiat  «, 


carry  the  principle  even  further  than  is  necessary  for  the 
present  argument.  Here  a  loaip  of  money  is,  upon. the  .face 
of  the  deed,  the  only  considecatipii  for  the  ccm^eyance.;  but 
in  Cripps  v«  Jee  {a)  the  loan  was  established  by  4>|her  evi- 
dence than  the  deed  itself,  and  upon  that  evidence  it  was 
held  to  be  a  mortgage.  So  in  Bofff^u  v^  Edt0^rds{b)  4be 
deed  itself  did  not  afford  evidence  of  a  loapr  but  as  it  ap* 
peared  that  a  bill  bad  been  filed  by  the  father  of  the  de-- 
fendant  for  the  land  or  the  money,  that  ^Iso  was  held  4o  be 
a  mortgage.  A  similar  rule  was  adopted  in  H^mwrd^. 
Harris  (c),  and  numerous  other  aMtboi^ties  might  be  rneof* 
tioned  estabUsbing  the  .same  point.  The  result  then  in  this 
case  is,  that  the  nioney  in  question  jvas  a  •  part  of  the  pro- 
duce of  the  real  estate  of  the  testator  sold  after  his  dealhy 
a^d  there  must  be  shewn  to  be  a  clear  right  of  action  in 
the  eiecutors,  as  such,  against  the  trustee,  before  the  ques- 
tioD  of  assets  can  arise ;  and  us  i^o  such  right  has  been 
established,  that  question  does  not  arise,  and  this  action  is 
not  maintainable. 

The  Court  sapped  him,  md  proceeded  to  giiw  judgment. 

Bay  LEY,  J* — When  diis  case  is  considered  in  its  true 
lights  it  seems  to  me  to  be  free  from  alldilEculty  as  a  qnes- 
tjon  of  }aw.  Hie  defendaqt  certainly  has  no  right  to  keep 
the  money,  it  ought  to  be  distributed  among  the  creditors 
of  Thomas  Calvert;  but  tbet  distribution  must  be  made 
according  to  the  strict  rples  of  law.  Now  the  first  rule  is, 
that  if  the  money  is  legal  assets,  the  admioistralors  de  bonis 
non  are  entitled  to  it,  and  they  are  to  distribute  ik  among 
the  creditors  in  prpportioq  to  the  superioiity  of  tbeir  claims ; 
the  second  is,  that  if  it  is  equitable  assets,  all  the  creditora 

{u)  4  Bro.  C.  C.  471S.        0)  1  Ch.  R^p.  U2.       («)  \  Vera.  190. 
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will  receive  a  share  pari  passu.    TTie  deed  of  1795,  in  mj 
opinion,  amounts  to  no  more  than  a  mor^;age.    There  is  a 
loan  to  Thomas  Cahert,  a  covenant  by  him  for  the  re-paj- 
WILLIS.      xnent  of  diat  loan  with  interest,  and  a  power  of  sale  in  case 
of  deSnuIt ;  but  that  power  of  sale  had  m  view,  first,  the 
repayment  of  tfie  principal  money,  and  dien  the  delivery  of 
die  surplus  to  himself,  his  executors  and  administrators,  or 
any  person  whom  he  or  they  should  appoint.    The  estate 
was  not  sold  till  after  die  testatoi^s  death,  and  theref<M^e  at 
the  time  of  his  deadi  he  had  an  equity  of  redemption,  which 
if  he  had  made  no  will  would  have  descended  to  iris  heir; 
if  free  from  charge,  to  hb  own  use ;  and  if  charged,  then 
asT  equitable  assets  in  his  hands.    But  the  testator  does  dis- 
pose of  it,  and  in  these  express  terms:  ''all  my  messns^es, 
lands,  tenements,  hereditaments,  real  estate,  leasehold  and 
chattel  interests  in  estates,  goods,  persotial  estate  and  ef- 
fects, and  all  my  estate,  property,  and  interest  therein,  to 
my  sons  J.  and  N.  C,  and  my  grandson  R,  B,,  to  hold  to 
them,  their  heirs,  executors,  administrators,  and  assigns,  for 
ever,  upon  trust  to  sell,''  and  then  he  appoints  them  his 
executors.     He,  therefore,  unites  in  their  persons  the  cha- 
racters of  executors  and  trustees,  but  he  makes  the  devise 
to  them  in  the  latter  character.    The  property  devised  dien 
was  an  equity  of  redemption,  and  it  came  to  them  in  their 
-    character  of  trustees,  and  was  received  for  them  as  such  by 
their  agent.    Then  was  the  money  legal,  or  was  it  equitable 
assets  I    I  think  it  was  clearly  equitable,  and  upon  two  clear 
principles ;  first,  that  the  subject-matter  of  the  devise  was 
equitable  property  at  the  time  of  the  testator's  death ;  and, 
second,  that  the  devise  was  in  trust  to  pay  debts.     With 
respect  to  the  first,  it  was  held  in  Sir  Charles  Cox's  case  (a), 
and  in  Hartwell  v.  Chiiters  (A),  that  the  equity  of  redemp- 
tion of  a  term  was  equitable  assets,  and  so  therefore  is 
the  equity  of  redemption  in  this  case.    With  reference  to 
the  second,  there  are  a  great  many  cases  directly  in  point. 

(«>  3  P.  WoM.  841.  ib)  Aiiih.  308. 
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There  is  the  eariy  case  of  Lewin  v.  Oktky  {a\  then  5f7A  v.- 
Prime  (b),  where  all  the  fonuer  cases  were  ftiUy  considered, 
and  Newton  v.  Bmn€Uic)\  all  wluch  have  been  recently 
reviewed  and  recognized  as  law  by  the  present  Lord  Chan* 
cellor,  in  Bailey  v.  Ekini  {d},  and  Shiphard  v.  Luiwidge  (e). 
Some  of  the  old  cases  alluded  to  in  aipiment  have  certainly 
decided  that  the  proceeds  of  lands  devised  to  trustees  for. 
the  payment  of  debts,  they  being  also  made  executors,  are 
legal  assets;   but  all  the  more  recent  authorities  are  de-. 
cidedly  the  other  way.    I  am  therefore' of  opinion  that  the 
proceeds  of  this  estate  were  equitable  assets ;  and  it  is  con* 
ceded,  that  if  they  are  so,  the  administrators  de  bonis  non 
cannot  pray  in  aid  the  covenant  to  repay.    The  promise 
made  by  the  defendant  in  this  case  to  pay  over  the  mon^ 
cannot  affect  the  question  now  before  the  Court;  it  was. 
made  to.  a  person  not  legally  entitled  to  the  benefit  of  it,  and. 
is  thcirefore,  as  between  those  parties,  a  nudum  pactum* 
Upon  these  grounds  I  am  clearly  of  opinioui,  that  the  de- 
fendant  is  entitled  to  judgment  of  nonsuit. 

HoLROYO,  J. — I  think  this  action  not  maintaioablew 
The  promise  alleged  to  have  been  made  by  the  defendant 
makes  no  difference  m  the  case^  because  the  executors  would 
not  be  entitled  to  receive  the  money.  Such  a  promise 
would  be  nudum  pactum,  and  could  not  be  enforced  m  a 
court,  of  law.  The  deed  of  the  8th  and  9th  of  April,  1795, 
appears  to  me  only  to  amount  to  a  mortgage  with  a  power 
of  sale.  If  the  power  of  sale  so  given  was  executed,  and 
the  real  estate  converted  into  money  in  the  life-time  of  the 
person  standing  in  the  situation  of  mor^gor,  the  surplus 
would  have  passed  to  his  personal  representative ;  but  not 
being  converted  in  his  life«time,  I  apprehend  that,  inde- 
pendently of  the  will,   the  equitable  right  to  the  estate 

(tt)  «  Atk.  50.  id)  7  Vei.  319. 

(6)  1  Bro.  C.  C.  140.  («)  8  Id.  t6. 

(c)  1  Id.  134« 


lMk=       weoM  ptM  to  tbd  beir-atJaW|  Midi  net  t6  tbe  personal  re^ 
v^v^if^      piet eBMiv0,  and  upon  redefcnnig  die  mditgage  he  woald  be 
^^^       enlMnd^  to  the  Iqgal  estat^.    If  he  dcdined  doing  tbat,  md 
Wiixigr     snfibredfaBdtf  «»  he  ^dtt^  by  thtf  mortgagee,  the  snrplw' 
wouM  go  to  him,  and  not  W  the  esecutor;    Tlie  trust  to 
sell  gMn  tof  theesnonrorii,  eten  thiMgh  «Mclited,  wottld  not 
mnketh^^fRMMbd*  kgil  m8H$,  nor  nnlbb'  any  difference  in 
thecaMv  ^^  ^to  iMNMftr»>the  pv^pevty  into  «  persetanl  estate, 
awl  tnat  ^il  in  pnmoliy-  filling  a  Y«pi««erilirtive  cAatnefer. 
WhattfVfliriinay  have>bee#  dadded  in  ftmer  eaae»,  Bonw  of 
whichiaA  in  Firrnn^  it  ba»  been  idnce  c^dvnpletely  seffled 
than  a  dwdse  to  trutlees  (who^  al«  aUKT  made  executors  of  the 
wiD),  in  trutft  to  aeil  for  the  paymant  6r  debta.  Sec.  does  net 
ODWfaft  tht  pVDteada  <in«o  legal^^  bat  f«ndars  them  equitable 
aasetSA    .Thiai9'«naMi^^  l^^tbe  ca^i^  which  havef  beea 
^uded  to  w^mrgutticnif  ^  Iftm^m  v.  BennHi,  SUk  t.  Prime, 
Ijemii^v^Ohd^,»BarioW'f.'Bisueher,  and  Betfjon  v.  linde- 
gmnijBt).-  It  i§  felly  eBlabiiihed/  diereAMre,  that  in  sacb  a 
case  as  the  present  the  assets  -are  eatable  and  not  legal* 
If  they  are  equitablei  then  the  heir  of  the  surviving  trustee 
was-  the  peMoii  ta  racterre  and  accoant  for  them;  and  not 
die  peraonri  represematifve  of  the  testatof,  and  therefore 
iSk^  present 'plaiwtiift  who  fill  that  chaiiaeter  are  not  die 
peil»onat()**receite  the  mdlfey  arising  from  the  sale. 

BisT,  Jv^-'Afte^  the^  full  dikcu^^ion  winch  this  case  hai 
reeeivied/  it  is  scareeiy  aeees  jary  I  sbcmtd  say  a  word  upoA 
the^  sulgeet.  It  appears  to  me,  froiik  the  tdiies  which  hare 
been^  referred  (o^  that  these '  ane  e^iiitftbl^  and  not  kgal  as^ 
tet8»  and  consaqaently  the  pn^senV  plaihtlflf  has  rto  right  t^ 
dispose  6i  them ;  and  if  he  ha9/  Am  is  not  the.mii^de  of  re^ 
co^ring  equitable  assets.  If  has  been  forcfibly  urged,  diat 
thiais  nothi^  mere' than  a-  ttta-tgage,  sUd  ^Vend  cases  hatt 
been  cited  as  establishing  that,  upon  the  death  of  the  mort- 
gagor,  he  had  no  more  than  an  equitable  interest  in  the  pro- 
(a)  2  Bro.  C.  C.  94. 
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perty,  and  consequently^  that  upon  the  sale,  tlie  proceeds  1829. 
would  still  be  equitable.  We  do  not^  hoi^erer,  want  the 
aodiority  of  decisions  in  a  Court/  of-  feqmty  for  holdings 
that  whenever  property  is  sold,  the  proceeds  must  follow 
the  nature  of-  ^at  hom  MAadt  they  are  deHved;  If  the 
property  sold  was  equitable^  k  follows^  that  the  proceedings 
must  be  of  die  same^charncter.  It !»  only  ne^fessary  lo  look 
to  the  wofds  of  die  illH  to-satisfy  uu  tfiat  tins  is-  eqoittibte 
property,  and  eaAnot  go  to  admnuirtralbrsr  de  bonds  non.  A 
trust  is  deafly  created,  SM^that  trust  confhitieB  ih  thesurviV*- 
ing  ^rustee^  w(ho  has  the  tegal  Sateresti  If  the  pkintift  him 
any  daim,  it  is  in  equity,  and  not  in  a  court  of  la#:  Thi^ 
case  is  clearly  dislihguishaUe  from  Cafkerttcod  v.  CkabanS, 
because  in  that  caae  tlierewas  no  pretence  for  saying  that 
the  property  was  equitable,  lliere  the  bill  of  exchange 
was  clearfy  legal  assets>  and  die  only  doubt  was  as  to  Ab 
pers<)n  to  whom  tblfif  legal"  remedy  belonged.'  I  am  there- 
fore of  Opinion,  that  the  plaintiffs  in  this  case  have  no  title 
to  maintain  thfl  action.  ' 

Judgment  of  nonsuit. 


Ju.  FLii.Njt.OAN,  Esq.  9.  WatxiHs. 

XJESX  on  an  indemnity  bondl-    The  case  was  this.v^Io  where  an  in- 

MaFch,ASn,  the.  plaintiff,  having  become  surety  for  the  ^S""'^,^^ 

defendant  for  the  payment  of  an  aMiiity  of  SOOi.  .per  ai^  ^yf  ^f^lJ^^^ 

num,  gtauted  to  one  James  Marlifli,  abtatsedi  from  the  harmleaB  from 

delepdant  a  bond  in  the. penalty  of  AiOOL  which,  after. re-  0^*0  aDnnTty, 

citiaig  the  annuity  deed,  contained  #ie^  following  condil90»:  acUMifrraito^ 

«<  If  the  above  bdunden  G.  fV.  his  heirs.  &c.  do  aild-ahidl  damagei,  an<i 

.  ,  costs  which 

should   be 
brought  against  him,  or  that  he  might  sostain  by  reasofi  of  the  noa-payment  of  the 
annuity  :*'— Held,  that  this  was  not  merely  a  money  bond  within  3  Jae»  1.  c.  8,  reqairini^ 
bail,  upon  a  writ  of  error  broqglit  to  reverse  a  judgment  in  an  action  upon  the 
bond. 
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i82&        from  time  to  time/ and  at  all  times  hereafter,  well  m^l 
^"^^^^      sufficiently  save,   defend,   keep  harmless,   and   indemnified 
V.  the  said  L.  F*  his  heirs,  &c.  and  his  and  their  lands,  &c- 

WATxif  s.  respectively,  of,  from,  and  against  the  payment  of  the  s»d 
annuity,  and  from  the  payment  of  such  extra  premiams 
for  insurance,  loss,  costs,  chaiges,  damages,  and  expenees 
as  aforesaid,  and  also  of  and  from  the  covenants,  eonArions, 
provisoes,  declarations,  and  agreements  in  the  said  inden- 
ture, and  warrant  of  attorney  respectively  contained^  and  of 
juid  fnnn  the  payment  of  all  sum  and  sums  of  mon^ 
thereafter  to  grow  due  thereon,  or  become  payable  b  re- 
spect or  by  virtue  thereof,  and  of,  from,  and  against  all 
and  all  manner  of  action  and  actions,  &c«  whicb  should  or 
might  be  brought,  &c.  against,  or  that  he  the  said  L.  F.  bis 
heirs,  &c.  should  or  might  bear,  Su.  by  reason  of  the  non- 
payment of  the  said  annuity,  and  abo  by  the  non-paymot 
of  such  extra  premium  for  insurance,  &c.  or  for  or  bj 
reason  of  the  said  L.F.  having  executed. the  said  indentoie 
and  warrant  of  attorney  respectively,  or  in  anywise  howso- 
ever relating  thereto,  then,"  &c.  In  October  1812,  the  de- 
fendant became  bankrupt,  and  in  the  following  December  the 
plaintiff  re-purchased  the  annuity  from  Martin  at  the  price 
of  3200/.  In  Trinity  Term,  1817,  the  plaintiff  brought  an 
action  against  the  defendant  in  this  Court,  to  recover  the 
money  so  paid,  and  in  October  1819,  judgment  was  given 
for  the  plaintiff  in  that  suit  on  demurrer  (a).  At  the  Sittii^ 
after  Trinity  Term,  l62l,  a  writ  of  inquiry  to  assess  the 
plaintiff's  damages  was  executed  before  the  Lord  Chief 
Justice,  when  a  yerdict  was  entered  for  the  plaintiff,  vrith 
2175/*  damages  and  costs.  In  Michatlmat  Term,  1821,  the 
defendant  filed  a  bill  in  Chancery,  and  obtained  an  iqjunc- 
tion  to  restrain  the  plaintiff  from  suing  out  execution 
against  him  for  those  damages  and  coists,  which  injunc- 
tion was  dissolved  by  the  Vice  Chancellor  in  June  1822. 
On  the  10th  of  July  in  the  same  year,   the   defendant 

(a)  S  Bam.  &  Aid.  186. 
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served  the  plaintiff  with  the  allowance  of  a  writ  of  error  iii        1823. 

the  Exchequer,  and  -  also  filed  an  amended  bill  in  Chancery 

to  restrain  the  plaintiff  from  suing  out  execution  upon  his 

verdict ;  and  upon  the  last  day  of  Michaelmas  Term  last, 

the  plaintiff  obtained   a  rule  to  shew  cause  why  he  should 

not  be  at  liberty  to  sue  out  execution,  notwithstanding  the 

writ  of  error,  on  the  ground  that  it  was  brought  for  delay, 

and  that  no  bail  in  error  had  been  put  in  and  perfected. 

The  aflSdavit  filed  by  the  defendant,  in  answer,  swore,  that 

he  had  been  advised  by  counsel  that  there  was  (error  on  the 

record,  and  denied  that  the  writ  was  brougbt«for  delay. 

Plait  now  shewed  cause. — ^The  object  oT  this  rule  b  to 
compel  the  defendant  to  put  in  bail  in  errdlr  under  the  sta« 
tute3.7ac.  1.  c.  8.  (0),  which,  under  the  circumstances  of 
this  case,  and  considering    the  nature    of  this   bond,  the 
Court  will  not  order  him  to  do.    This  was  an  action  upon 
an  indemnity  bond,    and   the  condition  is  not  simply  to 
indemnify  the  plaintiff  from  the  payments  of  the  annuity, 
but  also  from  the  effect  of  certain  covenants,  &c.  contained 
in  the  annuity  deeds,  and  the  plaintiff  in  his  declaration 
assigned  breachies  upon  both  those  points.    The  statute  is 
confined  expressly  to  bonds  conditioned  for  the  payment  of 
money  onfyf  which  this  is  not.    The  defendant  has  sworn, 
^hat  he  is  advised  by  counsel  there  is  error  on  the  record, 
and  that  the  writ  of  error  is  not  brought  for  delay,  and 
therefore,  unless  the  bond  itself  is  within  the  statute,  the 
Court  will  not  compel  the  defendant  to  put  in  bail.     It  has 
been  decided  in  several  cases,  that  a  bond  for  the  payment 
of  money,  and  for  the  performance  of  covenants  of  what-' 
ever  nature,  does  not  fall  within  the  scope  of  the  statute, 
Gerrard  v.  Danby  (6),  Butler  v.  Brushfietd  (c>,   Thrale  v. 
Vaughan  (<l),  and  Hammond  v.  Webb  (e).      Now   if  this 

(a)  Made  perpetaal  by  S  Car.  1.         (c)  10  East,  407. 
c  4.  8. 4.  (d)  «  Srra.  1190.    1  WiU.  19. 

(fr>Carth.  t8.      1  Show.  14.—         (0;  lOMod.xSl. 
t  Keb.  131. 
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1829.       ^1^  b®  considered  a  bond  for  the.paynnent  of  iBonej,  8lill  it 

^•^^^^^      is  a  bond  for  the  perfonuaoce  of.  covenaotsalao;  and  is 

Flaiugav     ^jlearly  governed  by  all  these  cases.    If  it  is  not. a  bond  for 

WATKiNt.    the  payment  of  money  ai  aU^  which  it  scaroely  can  .be  said 

to  be»  being  an  indemnity  boad,  i  fortiori  it  la  ideaaed 

from  the  obljgatic^  imposed  by  die  atatnte.    Upon  iIbck 

grounds  it  is  quite  clear  that  diis  nde  oogbt  to  be  diaclingsid. 

J.  Evam,  in  support  of  the  role. — The  Judges  of  tUi 
Court  have  of  late  yean  repeatedly  declarad,  tliat  tfacy 
would  not  countenance  the  practice  of  bringiQg  wiita  ef 
error  beyond  the  strict  line  up  to  which  the  law  allowed 
'  them,  and  in  pursnauce  of  that  declaration^  have  been  m 
the  habit  of  construing  this  act  of.  parliament  as  liberally 
as  possible.  This  is  a  bond  for  the  payi^eiit.of  mooe^ 
only,  within  the  object  and  meaning  of  the  legubture,  for 
the  payment  of  money  is  the  only  material  pari  of  it,  and 
the  other  provisoes  being  quite  immaterial  and  subordinate* 
cannot  affect  the  operation  of  the  rule  laid  dowq  in  the 
statute.  This  has  been  decided  in  seyen^l  .different  .in- 
stances. In  the  case  of  a  mortgage  deed  .containing  a 
covenant  for  the  re*payment  of  money ;  fucfoey  v.  If ee- 
tham{a);  in  the  case  of  a  bottomree  bond^  by  which  the 
money  was  payable  upon  a  contiqgency  )vhjch  badt  Jiappiened ; 
Piit  v.  Cony  (Jb),  Scot  v.  Brace  (c) ;  and  in  the  q|se  of  a  bond 
conditioned  for  the  payment  of  money  ivh^re  tb^  9111I1  nas 
originally  uncertain^  but  was  afterwards  reduced  to  a  certaiatyi 
Dean  ^  Chapter  of  St,  Pauls  v.  Capdl{i). ,  In  Chaupet  y. 
Alfrayie),  this  statute  was  held  to  be  remedial,  and  ought  to 
be  so  construed.  Where  a  bond  is  conditioned  noi  for  dn 
payment  of  money  only,  still  when  a  breach  b  asfigpwd  for 
the  non-payment  of  money,  it  becomes  a  bond  for  tto 
purpose  only,  and  the  assigning  an  ^additional  .breach  upoe 

(•)  3  Taunt.  389.  (<i)  1  Let.  117.    iKaWSlS. 

(5)  1  Stra.  47S.  («)  %  Barr.  746. 

(06]iod.Sft. 


ftn'othet  part  of  the  deed  canoot  vary  the  effect.    So^  whefr        1823. 
^'  4be  payment  of  the  moniey  is  conditional,  when  the  Con-       v^-v-^p/ 

dition  is  performed  die  obligation  to  pay  becomes  absolute,     FLANAGAit 
^ '  and  the  bond  becomes  exclusively  a  bond  for  the  payment     Watkiks. 

of  money.    The  present   case  seems  to  fall  within   these 

principles,  and  the  cases  cited  in  snpport  of  the  application. 
^'  'fiiit  in  ^addition  to  this,  the  more  recent  statute  of  16  &  17 

Car.  2.  c.  8.  s.  3  (/i\  seems  to  be  decifltive  in  favor  of  the 
^  plaintiff's  applicatidn,  for  it  enacts,   **  diat  no  execution 

^  shall  be  stayed  by  writ  of  error  after  verdict  and  judgment 

?r  in  any  personal  action  whatsoever/'  without  bail  being  first 

:•  put  in.     Now  this  is  a  writ  of  error  brought  after  verdict 

B  and  judgment ;  and  therefore  upon  the  express  language  of 

t  this  statute,  as  well  as  upon  the  authorities  which  have 

Jbeen  cited,  the  plaintiff  is  entitled  to  have  this  rule  made 
;!  absolute. 


!J 


tf  Bayley,  J. — The  statute  of  Charles  does  not  apply  to 

^  the  present  case;  it  is  confined  expressly  to  case»  where 

;  there  has  been  a  Verdict  after  trial  and  judgment  thereon, 

I  and  not  to  cases  where  the  defendant  has  suffered  judgment 

to  pass  by  default,  as  the  present  defendant  has.    The  only 

I  question  then  is,  whedier  by  the  terms  of  the  statute  of 

Jdmer^  this  is  a  bond  stich  As  renders  it  necessary  for  the 

defendant  to  put  !id  bail  in  error,  and  I  am  of  opinion  that 

it  is  not.    That  statute  undoubtedly  applies  exclusively  to 

bonds  conditioned  for  the  payment  of  money  only,  and  I 

cannot  'say  that  this  is  such  a  bond.     I  agree  in  the  obser<^ 

vatioos  that  have  been  made  with  reference  to  writs  of  error. 

I  am  aware  of  the  mischief  that  frequently  results  from  the 

.practice  of  bringing  writs  of  error  where  there  is  really  no 

error,  and  the  Court  are  always  anxious  to  keep  a  jealous 

eye  upon  the  conduct  of  defendants  in  such  cases,  and  to 

prevent,  as  far  as  the  law  will  allow,  the  iqfustice  that  is 

too  often  worked  to  plaintiffs  by  this  course  of  proceeding. 

(a)  MaiU  perpetual  by  St  &  tS  Car.  2.  c,  4t 
N   K  2 
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18^.       But  it  18  here  positively  sworn,  that  there  is  error  apon  dn 
record,  and  that  the  writ  of  error  is  not  prosecuted  for  deby, 
and  we  have  therefore  a  mere  question   of  law  to  dedcfei 
Vatkiki.     namely,  whether  this  is  a  bond  witUn  the  meaning  of  the 
statute  of  James.      In  an  old  case  of  Spimks  v.  Bird{a), 
where  in  an  action  of  debt  on  bond,  conditioned  for  per- 
formance of  covenants,  the  defendant  craved  oyer,  and  dien 
entered  nil  dicit,  and  judgment  of  default  was  entered  bj 
leave  of  the  Court ;   upon  writ  of  error   brought,  it  was 
held,  that  the  matter  of  bail  was  properly  examinable  opos 
affidavit,   and    that  the  bond   being  conditioned   for  per- 
formance of  covenants,  bail  ought  not  to  be  required.    'Die 
same  rule  has  also  been  laid  down  in  a  i^udi  more  receot 
case  of  Bennett  v.  Aylett,  which  was  decided  in  this  Court 
in  Trinity  Term,  32  Geo.  3,  but  which  has   not,  I  beliere, 
been  reported.      Now  is  this  a  bond  for  the    payment  d 
money  only?  What  does  the  condition  stay?     It  is  an  in- 
demnity not  only  against  the  payment  of  the  annuity,  hoi 
against    "  all  actions,  suits,  loss,  costs,  charges,  damages^ 
and  ezpences  whatsoever,  which  should  or  might  be  bi^ght, 
carried  on,  or  prosecuted  against,  or  that  the  plaintiff,  hi> 
heirs,  &c.  should  or  might  bear,  pay,  sustain.  Sec."    The 
plaintiff  might  have  been  sued  upon  the  original  indenting 
suffer  a  verdict,   and  have  execution  thereon    sued  oot 
against  him.    Would  not  the  money  so  paid  by  him  b^ 
been  made  costs  and  damages  within  the  tenns  of  die  in- 
demnity, and  might  he  not  have  sued  the  defendant  upo> 
it  to  recover  it?    Most  certainly  he' might,  and  that  cir- 
cumstance at  once  clearly  proves  that  the  bond  ia  conditioDed 
for  something  besides  the  mere  payment  of  money.    ^  ^ 
therefore  of  opinion  that  thb  case  is  not  within  the  statute; 
and  consequently  the  rule  must  be  discharged. 

HoLROYD,  J.  concurred.  . 

(a)  1  Baniet,  7%. 
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Best,  J. — By  the  common  law  the  defendant  was  never        1823. 
required  to   put  in  bail  upon  bringing  a  writ  of  error,  and       ^"^*v^^ 
for   this  reason,  that  the  writ  was  not  allowed  as  a  mere  « 

matter  of  course,  but  only  when  there  was  some  evident      ^^'^^^»*' 
and  important  ground  for  it.    In  more  modem  times,  the 
prsictice  became  general  and  a  matter  of  course,  and  has 
too    frequently  been  resorted  to  for  the  mere  purpose  of 
delay  and  injustice.    To  prevent  the  injury  which  thus  too 
often  arose  to  plaintiffs,  the  statute  of  James  was  passed, 
but  that  statute  has  by  no  means  an  universal  application ; 
the  cases  to  which  it  is  meant  to  apply  are  specified  upon 
the  face  of  it,  and  the  present  is  certainly  not  one  of  those 
cases.    The  words  are  *'  for  the  payment  of  money  only/' 
and  what  do  those  words  mean  i     I  think  they  mean  a 
positive  security  for  a  certain  and  specified  sum,  and  an 
absolute  obligation  to  pay  that  sum  at  all  events.     Now  an 
indemnity  bond  does  not  satisfy  that  definition.     It  is  not 
an  absolute  engagement  to  pay ;  there  b  no  specific  sum 
secured ;  there  is  no  certainty  that  any  sum  will  ever  become 
payable;   it  is  a  mere  guaranty  to  reimburse  the  obligee 
for  any  loss  or  inconvenience  that  he  may  sustain.    The 
case  in  Strange  and  Wikon  is  quite  decisive  to  shew  that 
such  a  bond  is  not  a  bond  for  the  payment  of  money  only, 
and  the  case  in  Levinz  and  Keeble,  which  has  been  cited 
in  support  of  the  rule,  does  not  appear  to  me  to  support 
a  contrary  position,  or  to  be  in   substance  distinguishable 
from  the  former.    That  was  a  bond  conditioned  for  the  pay- 
ment **  of  so  much  money  as  ji.  B.  should  declare  to  be 
due  upon  account ;"  id  certum  est  quod  certum  reddi  po«. 
test ;  the  bond  v^as  for  the  payment  of  money,  of  a  sum 
not  then  ascertained,  but  which  would  certainly,  at  some 
future  time,  become  ascertained  and  fixed;  and  therefore 
in  fact  it  was  a  bond  for  the  payment  of  money  within  the 
scope  and  meaning   of  the  statute.    The  same  argument 
applies  to  the  bottomree  bond,  and  to  the  other  cases  that 
have  been   referred  to.       I  am,   however,  decidedly  of 
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1tt3.        opinioOf  that  indepenclfnt  of  any  cases    or  audiOTities  oa 
the  one  side  or  the  otheri  this  is  plainly  not  such  a  bond 
as  the  words  of  the  statute  describe,  and  tberefoie  we  »« 
WATiunt.     QQ^  called  upon  to  lequire  the  defendant  ;to  pot  in  baS  ia 
this  case. 

Rule  discharged. 


The  Compaify  of  Proprietors  of  the  Leeds  and  IcItek- 
pooL  Canal  Navqpttion  v.  Hustlbr. 

Whereacsnal   AsSUMPSIT  for  tolls  and  tonn^e  for  the  passage  of 
act  declared,  .  /*  .      -       . 

**  that  no  boat  certain  boats  of  the  defendant  along  the  canal  navigation  be- 

npoiftbe  nid    'o^gii^g  ^o  the  plaindfTs.     Plea,   Non-assumpsit.     At  th^ 

Slif  ^t^lSe    trial  before  Park,  J.  at  the  Lancashire  Lent  Assizes,   1820, 

capable  of  a  special  verdict  was  found,  for  the  consideration  of  the 
carrying  a         ^  •        .      *.  n      •       /. 

greater  bar-     Court,  stating  the  following  facts  :— 
then  than 
twenty  tons, 

or  which  shall       7T,e  defendant  is  proprietor  or  lessee  of  certain  coal  mines 

not  hare  a  r     r 

loading  of        at  Orrell,  in  the  county  of  Lancaster,  between  Wigan  and 

ahaii  \%  ai!      Newborough,  and  of  boats  capable  of  canying  a  greater 

Sinm  h*  ^***f  l"****^*y  ^^^^  twenty  tons.  The  defendant  shipped  on  the  river 

the  locks,  un*  Douglas,  It  one  of  these  boats,  forty  tons  of  coal,  which  went 

or  navigator  of  along  the  part  of  the  Douglas  navigation  between  ffigan  and 

ISift^nlJr"  ^^f>orough,  (where  the  Doiigiw  joins  the  Leeds  and  Lker^ 

eonaltoaboat  pool  Canal)  and  along  the  Leeds  and  Liverpool  Canal  to 

tons ;"  and  it    Liverpool,  where  the  defendant  paid  the  appropriate  rates. 

m  ^no^pS-t  of  "^^  distance  to  tiewborough  from  the  place  of  shipment  is 

tiie  act  was  a  between  three  and  four  miles,  in  which  there  are  two  locks, 
boat,    per   se,    .  ,  ' 

made  liable  to  and  the  distance  from  Newborough  to  Liverpool  is  between 

that  all'  the      twenty-seven  and  twenty-eight  miles,  in  which  there  are  do 

totoiu*a"plied  ^^^^^'  The  boat  returned  from  Ltveiyoo/ empty  (except  that 
exclusiveiy  to 

goods  conveyed  on  the  canal :«— Held,  tiiat  the  elapse  in  question  was  con6ned  to  boats 
carrying  some  loading,  and  did  not  attach  upon  an  tmpiy  boat  passing  the  lockB,  rcvtrsisg 
the  decision  in  2  B.  Ac  A.  66.         - 
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tberewas  a  {Person  on  board  to  navigale  her,  and  die  neces- 
sary food  and  apparel  and  bedding  of  such  person)  for  the 
purpose  of  reloading,  and  on  her  arrival  at  the  tot  lock, 
called  j^i/g^  lock,  on  Ae  Dai^las  navigation,  about  t«ro 
lyiiles  from  Newborough,  the  plaintiflfs  demanded  tonnage 
for  her  pasnog  that  lock,  and  refused  to  permit  her  to  pass 
without  payment  thereof. 

Before  the  agreement  after  .meiltiooed,  a  dispute  had 
aris^  between  the  plamtifis  and  Messrs.  HoUinskead,  re^ 
spectiog  the  rate  of  tonnage  to  be  paid  in  respect  of  laden, 
and  en^ty  boats  ^respectively, .  passing  to  and  returning 
from  the  place  of  unloadingi  on  the  navqptioti,  and  on  that 
occasion  the  defendant,  amoi^  other  perscuis  in  the  prac<* 
tice  of  using  the  canal,  signed,  by  his  agent,  the  following 
agreement; — 

"  We  undertake  to  pay  the  Company  of  Proprietors^  &c« 
the  tonnage,  rates,  and  duties  of  5s.  9d.  per  ton  for  all  coal; 
cannel,  and  cipders  navigated  in  any  boat  or  vessel  belong- 
ing or  used  by  us,  or  on  our  behalf,  on  the  Leeds  and  Livers 
pool  Canal  and  Douglas  navigation,  at  the  usual  times  and 
in  the  manner  we  have  heretofore  paid  the  same,  until  a 
decision  of  the  Court  of  Kin^t  Bench,  or  other  Court,  shall 
dedide  that  such  rate  per  ton  is  not  payable,  and  in  that  case 
we  imdertake  to  pay  thattoonage  which  the  Court  shall  de- 
cide we  are  liable  to  pay,  and  we  also  undertake  to  pay  the 
tonnage  claimed  by  the  Company  on  boats  ofku  butihen  tkam 
tweniy  ioiks,  or  which  shall  not  have  a  hading  ofiwentjf  tons 
on  6<NifK?,.  which  shall  pass  through  any  of  the  locks  of  the 
said  Company,  if  the  Court  shall  decide  such  tonnage  is 
payable,  which  engagement  is,  however,  so  entered  into 
without  prejudice  to  the  rights  we  are  entitled  to  under  the 
acts  respec^g  the  said  navigation;  and  it  is  understood 
and  agreed,  that  all  such  payments  shall  ultimately  be  set- 
tled for  according  to  the  determination  of  the  Court,  upon 
actions  to  be  brought  respecting  the  same.^ 
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Upon  the  faith  of  this  agreement,  a  boat  of  die  defend- 
anty  which  was  capable  of  carrying  a  greater  bmrihen  ikon 
twenty  tans,  returaed  empty  to  Orrell  through  the  said  first 
lock,  without  making  any  payment  to  the  pUuaitiffsy  and 
in  order  to  obtain  the  decision  of  this  Court,  an  acboo  for 
money  had  and  received  was  brought  by  Messrs.  Hoflm- 
sheadsj  against  the  plaintiffs,  in  which  the  question  was, 
whether  the  boats  of  the  plaintiffs  in  that  action,  pasamg 
upon  the  navigation  through  any  lock,  not  having  a  bad- 
ing^  of  twenty  tons,  were  liable  to  pay  tonnage  or  not  ?  and 
'  it  was  decided  by  the  Court  that  a  tonnage. waus  payable  ivf 
such  .  boats  (a),  whereupon  a  verdict  was  entered  for  the 
defendants  in  that  action. 

The  junction  of  the  two  navigations  at  a  certain  ware- 
house in  Wigan,  mentioned  in  an  act  of  the  34  Geo.  3, 
had  been  completed,  before  the  said  tonnage  was  demanded 
for  the  said  boat  so  returning,  and  when  the  same  was  com- 
pleted, the  rates  on  the  Douglas  navigation  between  ff^ 
and  Newborottgh  ought  to  be  the  same  as  those  on  the 
Leeds  and  Liverpool  canal.  The  questions  between  the 
parties  to  the  present  suit  are,  first,  whether,  the  plaiatifi 
are  entitled  to  tonnage  for  the  passage  of  boats  capable  of 
carrying  a  greater  burthen  than  twenty  tons,  but  having  a  iess 
burthen  than  twenty  tons  on  board,  returning  along  the  Leidt 
and  Liverpool  canal  and  the  part  of  the  Douglas  navigatiooi 
both,  or  either  of  them ;  if  they  are  so  entitled,  second, 
whether  die  rate  upon  twenty  tons  is  one  penny  halfpeony» 
one  penny,  one  halfpenny,  or  one  farthing  per  ton  pet 
mile ;  and,  third,  whether  the  rate  is  payable  in  reference 
to  the  number  of  miles  on  both  the  navigations,  or  on  (t^ 
Douglas  navigation  only,  or  without  any  reference  to  the 
number  of  miles,  and  on  account  of  passing  the  first  lock 
on  the  Douglas  navigation.  If  the  plaintiffs  are  not  en- 
titled to  either  of  these  rates  on  account  of  passing  the  said 


(a)  2  Barn.  &  Aid,  66. 
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lock,  then  judgment  is  to  ,be  for  the  defendants.    If  the 

plaintiffs .  are  entitled  to :  tonnage  on  twenty  tons,  then  the 

damages  are  to  be  as  follows : — If  the  rate  is  one  penny 

halfpenny  per  ton  per  mile,  along  both  navigations,  4/. ;  if 

one  penny  per  ton  per  mile,  2/.  13s.  4d.;  if  one  halfpenny 

per  ton  per  mile,  .1/.  69.  8J.;  and.  if  one  farthing  per  ton 

per  mile,  13^.  4d.    If  the  rate  .is  one  penny,  halfpenny  per 

ton  per  mile,  along  the  Douglas  navigation  only,  5$. ;  and 

so  in  the  same  proportion  to  the.  different  rates.    If  the 

plaintiffs  are  entitled  to  tonnage  on  twenty,  tons,  without 

.reference  to  miles  on  eirAer. navigation,  but  on  ^accountcof 

passing  the  said  lock  only,  then  the  dams^es.to  be  atone 

penny  halfpenny  per: ton,  25. 6d. ;  and  so  .in  the  same  pro- 

portion  to  the  different  rates'",  and  costs* 
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Tindal,  for  the  plaintiffs,  contended,  in  the  first  instance, 
that  the  agreement  set  forth  in  the  special  verdict  prescinded 
the  defendant  from  entering  into  the  consideration  of  die 
present  case,  but  the  Court,  intimating  an  opinion  that  that 
agreement  was  not  binding  upon  the  defendant,  he  pro- 
ceeded to  argue  the  general  question,  and  insisted  that,  by 
the  construction  to  be  given  to  the  local  acts,  6  Geo*  1. 
c.  10.  10  Geo.  3.  c.  114.  25  Geo.  S.  c.  47.  and  34  Geo.  3. 
c.  94.  upon  which  the  question  turned,  a  boat  returning 
without  a  loading,  under  the  circumstances  mentioned  in  the 
special  verdict,  was  liable  to  a  tonnage  duty  to  the  extent 
of  twenty  tons,  according  to  the  number  of  miles  which  the 
boat  had  actually  passed  along  both  navigations.  There  was 
nothing  unreasonable  in  this  construction,  considering  the 
very  great  expence  of .  water  incurred  in  maintaining  a  navi- 
gation of  such  extent.  This  question  had  certainly  become 
pf  much  less  consequence  than  it  wa^  whea  the  case  of 
Ilollinshead  v.  The  Leeds  and  Liverpool  Canal  Company 
was  decided,  because,  since  then  tlie  69  Geo.  3.  c.  10.  had 
repealed  the  tolls  on  empty  boats,  and  enacted  in  future  a 
payment  for  9uch  boats  of  5s.  at  the  first  lock  only  for  tb<l 
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^oie  leogA  of  the  two  canals.  The  dum  nowaDadem 
liii&ited  to  tW0Dty  t6in»  and  was  for  a  smaller  smoiint 
than  was  paid  for  boats  going  to  Liverpool^  ivhereas  the 
espence  of  water  occasioned  by  the  empty  boats  retnm- 
ing  Jfom  diat  placfe  was  greater  than  that  ariaiiig  bm 
the  )Hf8sqp  of  loaded  hosts  going  thitfier,  upon  die  ampk 
ffrinciple  that  an  empty  boat  causes  a  greater  loss  of  wtter 
in  the  lock  than  one  loaded  wodd  do.  It  wss  dev 
from  the  llmgttage  of  the  6  Geo.  1.  c*  10.  s.  12,  thst  da 
"Dongku  navigation  which  was  projected  by  that  statate 
was  not  intended  to  be  thrown  open  to  the  poUic  tt 
large;  Are  permission  to  use  it  was  expressly  confined  to 
those  persons  who  carried  on  a  traffic,  sudh  as  would  be 
beneficial  to  the  proprietors  of  die  navigation,  l^en  cane 
the  10  Geo.  3.  c.  1 14.  by  which  the  £efc&  and  Liverpool 
Cand  was  first  directed  to  be  made>  by  sec.  56  of  siudi 
It  was  enacted,  ''  that  every  boat  noi  capable  of  eamfi^ 
n  loading  of  twenty  tons  should,  upon  passing  a  lodrj  psj* 
toilnage  equal  to  a  boat  of  twenty  tons  bnrthen/'  which 
was  fdlowed  by  the  £3  Geo.  3.  c.  47,  by  which  thetvo 
navigations  were  consolidated,  and  by  sec.  25  of  thst  act 
it  is  dechired,  *'  that  every  boat  noi  kavii^  on  board  a  lad- 
ing of  tmtity  tons,  should,  upon  passing  a  lock,  pay  a  too- 
nage  equal  to  a  boat  of  twenty  tons  bmthen.''  Now  tfae 
boat  in  question  was  evidently  within  the  scope  of  theJattor 
of  these  clauses;  for,  although  it  was  not  a  boat  **  not  ca- 
pable of  carrying  a  loading  of  twenty  tons,'^  ye|  ft  most 
unquestionably  was  a  boat  **  not  having  on  board  a  loadsf 
of  twenty  tons/'  The  defendant  would  contend  that  emptj 
boats  were  Hot  included  within  this  provision.  The  ao^^^ 
to  that  was,  that  no  odier  boats  could  be  intended  bj  tbii 
clause ;  for  n6  other  boats  would  be  in  the  rituationi  ^^f 
tinder  the  circumstances,  there  provided  for.  Ho  l<Mded 
b6at  would  be  passnig  the  lock  in  that  direction,  becaosc 
there  is  no  market  that  way  to  which  any  cargo  couU  be 
^Misigned,  and  no  boat  would  be  passing  for  ]Jea8ure.or 
amusement,  and  indeed  all  boa|t»f  of  the  latter  d^p^^^ 
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are  otherwise  prpvi^ed  .f)>r.    |p  dv^iotber  j^tate  roliliqg       }0!U^ 
to  iobjects  of  ibi»  lu^ure,  iberd  18  aQ  express  nod  plaintpiOtt      ^'^^^'^^ 
vision  that  empty  boats  shall  pass.fjrc^e.  of  all  tpUi  it  .is  aoia         «Bd*^ 
thij  Barnsky Can^l  Act,  33 Geow  3 ;  it  j^wijoioetb?  Thmm  ^£2!^!**' 
pnd  Severn  Caiial  Act,  53 Geo*  3;  w^  it  is  ao  91  all  tha  a. 

turnpike  acts.  The  nleqce  of  thej^gislature  a8:t9  ^n  exr 
jemption  fqr  empty  4»oats  was  not  without  a  meaning,  ao4 
th^  GonstnactioD  410W  cpntendad  for  seems  tb^  most  ceaso»> 
able. 

H^i^iead,  icop^,  cooteiided,  tlmt  an  empty,  boat  tf 
the  description  in  qucsstion,  was  on  its  aetuni  exempt  alto- 
get^r  from  a  mile^e  or  any  other  duty.  This  wfu  a  m- 
.cefisary  infereiice  xesuldng  from  the  acts  opop  which  the 
question  arose.  Looking  through  the  various  proyjsions 
therein  contabed,  it  would  be  found  that  the  tc^lls.wcise 
payable  only  in  respect  of  the  cargoa,  and  not  in  respect 
of  the  boatd  themselves;  'l>)ot  a  sing^  clause  was  to  be 
found  iu  which  the  boat,  per  ae,.was  an  olgect  of  rale. 
The  whole  scope  of  these  statotes  was  to  impose  the.mte 
upon  the  cargoes  only;  for  which  the  legislature  prescribed 
a  specific  scale  of  tolls  applicaUa  to. each  description  of 
commodity.  If  then  the  ral»  was  payable  on  the  caigb 
pnly^  it  followed  aa  a  consaqu^oe  that  the  bqat  per  ae  was 
jaot  in  any  respect  rateable.  It  waa  mraifesl  froin  the.dause 
finder  immediate. cposiider^tiop^.tbat  the  caiie  of  a  loaded, 
an4  not  90  empty  bp^t,  .w#9  ii»  cooliempliltioo,  and  that 
cfaqse  miiat  be  consffuefl  in  refi^ren^e  to  this. tonnage  clai^fie 
in  the  pnece^ing  part  of  t}i^  act,  ^(licb  impost  the  toll  00 
loaded  ))q^ts..o^y.'  fb^  l^b^pc^  of  m  exceptive  clause  hi 
lavQur  o(  empty  boats  would  not  balp  the  plaintiffs'  argui- 
ment,  because  it  was  unnee^^ary  to  introduce  such  a  clause^ 
inasmuch  as  they  were  not  included  in  the  original  liability* 
To  give  any  effact  to  the  pl^tiffs'  claim,  it  must  be  shewn 
^t  the  legislature  had,  in  the  first  inatance,  m$de  die  empty 
boat  liable  to  tolL    If.  this  was  nott  •bewo,  then  no  forced 
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coiutruction  vrould  avail  against  the  defeodaot.  Bj  vbt 
scale  of  rates  were  boats  per  se  to  be  made  liable  i  Tlie 
statutes  pobted  out  none.  With  respect  to  different  de- 
scriptions of  goods  a  scale  of  rates  was  indeed  fiamed,  but 
none  as.  to  boats,  and  therefore  it  would  be  impossible  to 
determine  the  amount  of  rates  payable  on  the  empty  boots, 
supposing  them  chai^eable.  No  reason  could  be  si^ested 
why  they  should  be  liable  to  one  rate  more  than  anotber, 
and  unless  some  rational  mode  was  pointed  out  cxmsistent 
with  the  provisions  of  the  statutes,  it  followed  that  an  empty 
boat  was  not  liable.  After  calling  the  attention  of  tiie 
Court  in  detail  to  the  provisions  of  the  different  statata 
passed,  for  regulating  both  navigations,  and  pointing  out  tbe 
inconastency  of  the  construction  contended  for  on  behalf 
of  the  plaintifls,  he  insisted  that  the  defendant  was  entitU 
to  judgment. 


Tindal  was  heard  in  reply,  and  re-urged  that  tbe  con- 
struction of  the  clause,  upon  which  he  had  previously  re- 
lied, was  the  true  view  to  be  taken  of  the  question. 

Baylbv,!. — If  .in  any  decision  of  the  0)ttrt  in  whick 
I  have  concurred  I  have  taken  a  wrong  view  of  the  parti- 
cular subject,  I  feel  no  regret  in  admitting  my  error,  and  I 
hope  my  mind  receives  no  prejudice  from  having  stated  oa 
a  former  occasion  what  my  opinion  then  was.     In  efci; 
case  submitted  to  my  consideration,  my  opinion  is  formed 
upon  the  best  attention  I  can  give  to  the  arguments  I  fa>v^ 
heard ;  but  if  upon  a  subsequent  argument  I  am  satisBed 
that  my  previous  judgment  was  wrong,  I  think  it  roydotf 
to  confess  my  error,  and  in  doing  so  I  trust  I  do  myself  no 
discredit.    After  the  argument  which  has  now  taken  phc^ 
I  am  inclined  to  think  that  the  former  decision  in  Hotiuakt^i 
V.  The  Leeds  and  Liverpool  Canal  Company  was  ifttoag^ 
and  we  should  have  desired  to  have  this  case  argued  a  se- 
cond time,  in  order  that  we  might  have  the  benefit  of  ^1 
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Liord  Chief  Justice's  judgment,  but  as  the  case  comes  be-        182a. 
fore  us  on  special  verdict,  and  as  the  probability  is  that  the       ^"^v*^^ 
parties  would  be  desirous  (whatever  the  opinion  of  this        ^and'^* 
Court  might  be)  of  taking  the  opinion  of  a  court  of  error,    I^verpool 
we  tfamk  it  more  advantageous  to  pronounce  our  judgment  v. 

upon  the  present  argument.    The  principal  grounds  upon 
which  1  have  changed  the  opinion  1  formerly  entertained 
upon  this  question  are,  first,  the  enormous  amount  of  the 
toll  claimed ;  and,  second,  that  it  is  proportioned  not  to  the 
loss  of  water  occasioned  by  the  passage  through  the  lock, 
but  to  the  length  of  the  voyage,  which  seems  to  me  an 
unjust  criterion.    The  rate  imposed  b^the  10  &  23  Geo.  d. 
is  clearly  upon  the  article  conveyed,  and  is  varied  in  pro- 
portion to  the  nature  and  the  value  of  the  different  sorts  of 
goods  passmg  along  the  canal.    The  55th  section  of  the 
former  of  those  acts  gives  to  all  mankind  a  liberty  to  use 
and  navigate  the  canal  for  the  purpose  of  trade,  &c.    This 
is  the  privilege  clause,  and  undoubtedly  the  literal  construc- 
tion of  it  would  apply  to  loaded  boats  only,  and  not  to  such 
as  were  passing  empty  in  pursuit  of  a  cargo,  or  returning 
home  without  one.    But  in  my  view  of  that  clause  such  a 
construction  would  be  much  too  narrow  and  confined  to 
meet  the  intention  of  the  framers.    **  For  the  purpose  of 
trade"  are  comprehensive  words,  and  I  think  a  boat  return- 
ing empty  for  the  purpose  of  reloading  and  returning  with 
another  cargO|  is. properly  within  their  beneficial  operation. 
Then  by  the  succeeding  section,  upon  which  the  section 
immediately  under  consideration  is  evidentiy  modelled,  a. 
maximum  of  rate  is  established.    The  principle  held  in  view 
when  that  section  was  framed,  I  take  to  be,  that  it  was  not 
worth  the  while  of  the  proprietors  to  open  the  lock  for  a 
smaller  vessel  than  one  of  twenty  tons,  and  therefore  that 
for  every  vessel  having  a  less  cargo  than  twenty  tons,  ajate 
as  for  twenty  tons  should  be  paid.     But  I  cannot  think  that 
boats  having  no  cargo  at  all  on  boards  were  meant,  or  ought 
to  be  comprehended  within  that  principle.    The  rate  is  uni- 
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▼ereaUy  imposed  upon  tfie  c^rgo^  not  upon  the  boat,  and 
dier^fore  only  attaches  when  the  boat  carried  aome  cargo, 
though  less  than  ttventy  tons;  Then  covnes  the  clanse  is 
questKHi^  vrhich  is  varied  from'  die  former  in  this  ttspect, 
that  boats  aiq^aNe  of  carrying,  but  not  in  fact  carryiai 
twenty  tons,  shall  pay  equally  with  those  ^»4uch  do  cany 
that  tonnage.  So  that  the  result  is,  that  both  beats,  ^MA 
cannot  from  their  siae,  and  those  which  can,  bot  in  bet  do 
not,  carry  twenty  'Um^,  shall  pay  die  same  toll  as  boso 
having  twehty  t<MB  on  boafdare  ia  pay.  I  am  therefDre<' 
opinion  diat  this  clause  does  i|pt  apply  to  empty  boattf,  is' 
that  in  order  to  bring  a  boat  witbilk  its  operation,  she  miut 
have  §ofne  loading  on  board.  It  is  to  be  renBembeMi  tfatf 
the  effect  of  the  dauae  is  to  cast  a  burthen  upon  the  peblie 
for  the  benefit  of  a  few  individuals ;  it  is  therefore  to  be 
construed  liberaHy  on  the  side  of  the  pnblic;  and  itfrv 
the  duty  of  the  company,  if  they  really  contemplate  die 
grant  of  the  particular  toll  now  claimed,  to  have  caused 
the  insertion  of  .words  in  the  statute,  which  would  have 
plainly  and  expressly*  imposed  it«  That  they  have  "not  done, 
and  therefore  I  am  of  opinion  that  the  boat  in  ques6<m 
was  not  liable  to  pay  any  toll,  and  consequently  that  die 
defendant  is  entitled  to  our  judgment* 


HoLBOTD,  J.«^The  discusrion  which  this  case  to 
received  to-day  has  perfectly  satisfied  my  nund  that  the 
fonner  decision  of  the  Court  was  erroneous.  On  diat  occa- 
sion the  Court  was  influenced  by  the  supposed  injury  arisiv 
to  the  company  from  the  trouble  and  loss  of  water  occaskm- 
ed  by  the  empty  boat  in  passing  the  lock,  but  I  am  not 
convinced  that  that  was  tti  improper  criterion  for  the  estimt- 
tion  of  the  toll.  The  toll  is  in  every  instance  imposed  not 
on  the  vessel,  but  on  the  cargo.  By  the  fonner  statute  no 
boat  was  liable  to  pay  toll  unle^  she  had  a  cargo  onboanli 
and  the  boat  m  question  therefore  is  clearly  widiin  die  p^ 
vllege  and  exemption  clause,  unless  the  last  statuts  e^ 
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preMly  imposef  a  toll  upon  boats  in  her  aituatioo*    Now,       18ft8i 
does  it  do  so  ?    I  am  clearly  of  opinion  that  it  does  not.    It      ^^v^^^^ 
imposes  upon  boats  capable  of  carrying  twenty  tona«  and   .     guid'^* 
not  hfiving  twienty  tons  on  board,  the  same  toU  as  is  payable:  I^iTvaFooi. 
by  boats  having  twenty  tons  on  board.    I  thinkt  that  cannot  v. 

mean  an  empty  boat,  but  that .  in  order  to  .be.  liable  upon 
that  clause,  the.  boat  must  have  some  loading  on  boards 
The  clause  does  not  affect  to  create  a  new  toll,  but  only  to 
increase  those  already  existing;  bat  if  it  is  to  .comprehend 
empty  boats,  it  dearly  has  the  effect  of  crating  a  new  tolK 
I  also  think  that  an  empty  boat '  may  be  within  the  privilege 
clause,  and  that  the  boat  in  ^eMon  was ;  she  was  returning 
homeward  to  procure  another  cargo,  and  therefore  she  waa 
navigating  e^qpressly  *'  for  the  purpose  of  trade/'    For  these 
reasons,  I  am  of  opinioa  that  dns.boat  was  not  liable  to  pay 
any  toll,  and  therefore  that  we  are  bound  to  give  judgment 
for  the  defendant. 

BgST,  J.,  concurred. 

Judgment  for  the  defendant. 


Doe,  d.  Marquis  of  Anglbset  v.  Rob. 

Jeremy,  m  JEft&irvTerm,  had  obtained  a  rule,  calling,  Landloid  «a- 
upon  the  tenant  in  possession,  Wuham  Brown,  to  snew  a^eniMt 
cause  why  he  should  not  give  the  underUkhig,  and  enter  JJ  jtmaryl^ 
into  the  security  requ'wed  by  1  Geo.  4.  p.  87.    It  appeared  1^^{J^^^ 

leife  for  eight 
yean  of  certain  premtaes,  the  agreement  to  take  effect  from  the  10th  QeMeTf  1814,  from 
which  time  tenant  had  been  in  pauetsion,  yietding  «i.  6d.  yeariv^  and  )n  case  he  iield 
over  after  the  term,  be  wa«  to  pay  40i.  per  diem  for  every  day  he  retained  posMSSMa. 
Tbe  lease  vat  never  granted.  At  the  expiration  of  the  term  tenant  held  over,  after 
having  been  served  with  a  nine  monUu  notice,  to  quit  at  the  end  of  the  year  for  whidi  he 
held,which  shoold  first  happen  after  the  expiration  of  half  a  year,  from  tfie  date  of  tiie 
notice.  He  ^fas  then  served  with  a  written  demand  of  posielsion,  and  -^e  same  paper 
notified  to  him,  that  if  he  did  not  yield  qoiet  ponsession,  an  ^ectment  would  he  brouglit : 
Beid,  1.  That  tiie  tenaat-wasnot  to  be  treated  as  a  tenant  from  year  to  year;  and, 
9.  That  the  demand  of  possession  was  snfficicat  notice  within  1  Geo.  4.  c.  37.  so  as  to  cntttlo 
ths  plaintiff  to  tiie  benefit  of  tiie  nndertakiog  and  security  required  by  tiiat  statute. 
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by  the  affidavits  upon  which  the  rule  was  obtained,  that  tbe 
plamtiff  and  Brown  bad  entered  into  a  written  agreement, 
bearing  date  2d  January,  1815,  by  which   the  latter  was  to 
have  a  lease  of  the  premiaes  in  question  for  a  term  of  eight 
years,  commencing  from    the  10th  October,   1814,  at  the 
rent  of  two  shillings  and  sixpence,  payable  quarterly,  and  a 
further  rent  of  forty  shillings  daily,  for  every  day  that  he 
should  withhold  the  possession  after  the  expiration  of  that 
term.    The. premises  consisted  of  a  cottage  and  garden,  sod 
were  in  the  occupation  of  Brown,  when  this  agreement  wis 
made.    No  lease  was  ever  granted.    The  term  es^ired  oo 
the  10th  October,  1822,  and  on  the  4th  February  in  that 
year  a  notice  was  served  upon  him  to  quit  at  the  end  of  the 
year  for  which  he  held,  which  should  6nit  happen  after  the 
expiration  of  half  a  year  from  the  notice.     Tbe  yearly  rent 
of  two  shillings  and    sixpence  was    regularly  paid  from 
October  1814,  to  October  1821,  inclusive.     Brown  cooli- 
nued  to  hold  the  premises  after  the  expiration  of  the  \am, 
and  on  the  ISth  December,  1822,  a  verbal  demand  of  pos- 
session was  made  upon  him,, and  also  a  written  demaiK'i 
dated  a  few  days  previously,  in  the  following  terms : — ''  ^^ 
are  hereby  required  to  delivered  up  the  peaceable  and  quiet 
possession  of  the  premises,  8cc.  held  and  occupied  by  yoo 
as  tenant  thereof,  to  me,  your  term,  interest,  and  teoaoc; 
therein  having    expired    or    been    determined,    in  dehdt 
whereof  I  shall  forthwith  proceed  by  action  of  gectment, 
&c.    After  this  notice  he  continued  to  hold  over,  and  (he 
action  was  brought. 

Manning  vioyi  shewed  cause,  and  took  two  objections. 
First,  that  there  had  been  no  *'  demand  in  writing,"  of  ^ 
possession  within  the  meaning  of  the  statute ;  and^  secoM 
that  Brown  clearly  held  as  tenant  from  year  to  year,  whereas 
the  statute  applied  only  to  cases  of  lands,  held  under  ao 
agreement  in  writing.  The  written  paper  which  had  been 
served  upon  tbe  tenant  was  in  substance  no  more  dian  > 


J 
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notice  of  action,  and  at  all  events  was  not  such  a  forma'  1823* 
and  absolute  demand  of  possession  as  the  Legislature  seem- 
ed to  intend ;  it  ought  to  have  been  a  demand  of  posses- 
sion, and  nothing  else ;  but  this  was  mixed  up  with  other  ^^^' 
matters.  Then  this  was  clearly  not  a  holding  under  an 
agreement;  the  tenant  was  in  possession  when  the  agree- 
.  ment  was  made ;  no  lease  was  ever  executed ;  his  tenancy 
remained  unaltered  in  its  nature ;  the  mode  in  which  his  rent 
^as  paid  contintied  the  same ;  and  die  notice  to  quit  was 
expressly  applicable  to  a  yearly  tenancy.  All  theee  circum- 
stances concurred  to  shew  that  though  there  had  been  a 
design  to  grant  him  a  term  in  the  premises,  that  design  had  . 
pever  been  accomplished,  and  that  he  continued  during  all 
the  time,  not  6nly  in  point  of  fact,  but  also  clearly  in  the 
understaiiding  of  both  parties,  a  tenant  from  year  to  year. 
He  cited  Doe,  d.  Bradford  v.  Roe  (a). 

Jeremy,  contdi,  having  referred  to  Doe,  A.  PhiUipi  v. 
12oe(^)i  and  Doe,  d.  Cardigan  v;  i2ae(c),  was  stopt  by  the 

Court. 

• 

Ptr  Curiam^-^Tbe  written  notice  of  action  contains  a 
good  demand,  in  writing,  of  possession  within  the  meaning 
and  object  of  this  act  of  Parliament.  There  is  a  demand 
in  writmg  to  ddiver  up  the  possession ;  that  is  all  the 
statute  requires,  and  the  subsequent  notice  of  action  cannot 
invalidate  or  destroy  the  effect  of  the  previous  demand. 
This  is  also  manifestly  a  holding  under  an  agreement  for  a 
lease ;  the  new  tenancy  was  to  commence  from  a  day  already 
past,  and  was  to  end  at  a  day  then  fixed,  and  when  that 
day  amved^  notice  to  quit  was  given  according  to  the  terms 
of  the  agreement:  There  is  therefore  no  weight  in  either 
of  these  objections,  and  we  must  make  the 

Rule  absolute. 
(a)  5  Bam.  &  Aid.  770.         (0)  Ante,  vol.  h  433.         (c)  Id.  540. 
VOL.  II.  O  O 
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Edmeads  and  Others  v.  Nbwman. 

Two  Mveral      AsSUMPSlT  for  money  had  and  received.     Plea,  Nob- 

carrying  on      assumpsit.    At  the  trial  before  JEtfeniorotfgA,  €.  J.,  at  die 

ti^^lyX     'London  adjourned  Sittings  ^(ter  Michaelmas  Term,  1816^ 

the  same  coun- .  |he  plaintiffs  were  nonsuited,  under  the  learned  Judge's  di- 
try  town,  were  .         .        .      •      ^  n       .       r«  i       -  -  t   •  ^ 

in  the  habit  of  •  rection,  but  m  the  foUowmg  Term  a  rule  nisi  was  obunn 

notcTand"  se-     ^^^  ^  ^^^  ^'»  *"^  "P^"  shewing  cause  against  that  ink. 

coritie«  witii      t|,e  Court  directed  the  facts  to  be  stated  in  the  foUo«| 

earh  other,  and 

nettling  their    case  for  the  opinion  of  the  Court. 

prescrilied^  ^        T^^  plaintiffs  before  and  on  the  6th  March,  1816,  carried 

Se^firnw'bc^^  **"  business  in  co-partnership  as  bankers  BiMaidtUm,^ 

came  bank-      Kent,  under  the  firm  of  *'  The  Maiditone  Bank."    Be- 
rupt,  and  at  j 

the  time  of  the  fore  the  17  th  February,  1816,  E.  Penfold,  J.  Sprtngd,^ 

Jopt,"*  eadT*"     f^*  ^'  Penfold,  carried  on  business  in  co-partnership  « 

firm  had  in       bankers  at  Maidstone,    under  the  firm  of  "  The  Kahi 
their  posses-  '  •      i  ^ 

sion  notes  and  Bank ;"  and  on  that  day  their  partnership  was  disMwretf, 

the  other  to  and  the  following  notice  was  published  in  die  London  Gi- 

wme^amount.  ^^^f  ^^  *®  Maidstone  paper  of  the  fiOth  of  that  month 

The  provi-  u  mli  February,  1816.    Notice  is  hereby  given  thtl  tbe 
Bional  assignee  •^  •         <mJ 

of  the  bank-  co-partnership   between    us,   £.  Penfold,  J.  Spnnget,  t^ 

l7prfZ^'''^  W.  M.P enfold,  trading  under  the  style  of  "  The  KadiA 

lented^and^ob-  ^•■^'''"  *^  Maidstone,  in  the  county  of  Kent,  is,  as  to  te 

tained  pay-  said  J.  Springet,-  dissolved  by  mutual  consent  and  that  m 

notes  of  the  future  the  said  business  will  be  carried  on  by  the  cootiouiog 

ptiy  at^'thdr  P**^^"    of   the    said    bank.       E.  Pen/old,   J.Spmg^j 

M\  of*  I  •  ^'^'  Penfoldr    The  plaintiffs  were  acquainted  with  this 

agents  ioLoa*  notice  on  or  about  the  said  20th  February.    From  tbedis* 

not  know  u.^  solution,  until  the  li\i  March,  18l6,  the  business  of^ 

situation  of  the  Kentish  bank  was   carried  on  under  the  same  firm  of  "1^ 

parties:  Held, 

that  the  sol-      Kentish  Bank."  Messrs.  Penfold  did  not  issue  any  new  notes, 
▼ent  firm 

might  sne  tlie  provisional  assignee  for  the  amonnt  of  the  notes  in  assumpsit,  for  id^ 
had  and  received,  though  the  conduct  of  the  latter  savoured  of  tort. 
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but   continued  to  re-issue  and  to  receive  in  payment  the        1^3. 
notes  which  had  been  previously  issued  in  ibe.  names  of 
themselves  and  Mr.  Springet.    For  many  years  before,  and 
after    the  dissolution  of  partnership,  till  Messrs,  Penfold     Nbwmah. 
stopt  payment  as  after  mentioned,  the  two  bauks  daily  ex* 
changed  the  checks  and  drafts,  which  they  held  upon  each 
other,  without  either  receiving  the  balance  in  a  payment ; 
but  if  the  checks,  &c.  held  by  the  one,  exceeded  in  amount 
those  held  by  the. other,  the  bank  from  \vhich  the  balance 
vias    payable,  gave  to  the  other    a    memorandum  of  ex- 
change, to  be  produced  and  allowed  at  the  next  general 
exchange  of  their  respective  notes  and  checks.    This  was 
usually  done  twice  or  thrice  a  week,  but  whenever  the  ba« 
lance  exceeded  100/*   upon  a  general  exchange,  it  was  im- 
med&ittly  piaid  by  n  draft  or  bill  oh  London,  to  the  bank  to 
whom  it  was  due;  otherwise  it  was  carried  on  by, a  memo- 
randum to  the  next  general  settlement.    The  defendant  was 
a  partner  in.  the  firm  of  Ramsbotiom  and  (Oo.  bankers,,  of 
London,  who  were  the  London  agents,  first  of  Messrs.  Pen' 
fold,  SpringH,  and  Penfpld^  and  afterwards  of  Messrs.  Pen^ 
fold;  Sir.  P.Pole,  and  Co.  bankers,  o(  London,  were  and 
are  the  Xoiufoit  agents  of  the  plaintiffs.    On  the .6th  Marchg 
1816,   Messrs.. liams&o^fom  and  Co.  stopt  payment,,  and 
Messrs.  Penfold  continued  to  pay  during  the  usual  banking 
hours  of  that  day,  but  did  not  open,  their  bank  the  n^st 
.morning,  or  afterwards.     On  the.  evening  of  that  day  Messrs. 
Penfold  had  verbal  information  of  the  stoppage  of  Messrs. 
RamsboHom,    Ai  the  close  of  that  day  the  relative  situation 
,  of  the  plaintiffs  and  the  Kentish    bank   was    this : — ^The 
Kentiih  bank  held  notes  of  the  plaintiffs  to.  the  amount  of 
610/.,  of  which  one  hundred  and  forty  I/,  notes  were  pay- 
able at  the  plaibtiflb  only,  the  rest  were  payable  there  and  at 
Sir  P.  Pole  and  Co*s,,  and  they  had  all  been  received  by 
.Messrs.  Pejj/b2i  nfier  Xst  March,  1816.    They  held  also  a      ^ 
memorandum .  of  exchange  for  82/.,  a  check  by  T.  Ellii,  on 
the  plaintiffs,  for  7 1.,  and  another,  by        Topsfield,  for  4/.; 

o  0  2 
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ill  all  705/.  The  plaintiffs  on  that  daj  held  R.MUler'sAtA 
upon  Mesm.  Pen/old,  oJF  5ih  March,  18 16,  addrened  to 
Penfold,  Springet,  and  Penfold,  and  received  on  the  day  of 
its  date  for  33/.  14j.  Another^  in  all  respects  the  saaie^tDr 
S5l.  158.,  IV.  Sowerbj^s  check,  of  4th  M^irdk,  18l6,  in  A 
cither  respects  the  same,  for  K)/.  Of.  lOd.,  J.JtiHer'sAak, 
of  2d  March,  1816,  in  all  other  respects  the  same^  for  5(i, 
a  memoFandum  of  eichange  for  165/.  Is.  6d.,  and  notes  of 
Per^oldy  Springet,  and  P enfold,  payable  bodi  at  their  bsii 
and  at  Ramsbottom  and  Co*s.  and  received  hy  the  phiotilb 
after  the  17th  February,  I8l6,for4S9/.;  in  all  72bl  Us^Si. 
The  memorandum  held  by  the  Kentish  bank  was  in  tUs 
form  ;   "  Received  Afurc*,  18l6,  of  Measfi.P«*/o*' 

and  Co.  the  sum  of  eighty*two  pounds  for  EAneads,  Mkm, 
and  Ti/rrefl\"  signed  by  one  of  their  clerks.  That  held  by 
the  plaintiffs  was  in  this  form;  "  Kentidi  Bank,  Mank^ 
1816.  Received  of  Messrs.  Edmeads  and  Co.  one  hundred 
and  sixty-five  pounds  1».  5d.  on  account.  Bor  PenfM^ 
Pefifold;  IV.  Mrffier"  The  notes  and  securities  held  by  the 
plaintiffs,  were  all  received  after  the  17th  February,  1816- 
On  the  l«2tk  March,  1816,  Messrs.  Pefifoid  committed  ss 
act  of  bankruptcy,  and  a  commission  issued  against  tkeoi^ 
under  which  they  were  declared  bankrupts.  Mr.  SpfWg^ 
committed  an  act  of  bankruptcy  about  a  fortnlghi  sifter,  aad 
the  first  commission  was  then  superseded,  and  a  joint  cam- 
mission  awarded  against  him  and  Messrs.  PenJiM,  wbiA 
was  in  progress  at  the  time  this  action  was  brought.  ^^ 
defendant  having  been  appointed  provisional  assignee  w^ 
this  commission,  went  to  Maidstone  on  the  9th  j^pril^  1^1"' 
and  demanded  of  Robert  Hazetl,  the  managing  derk  of 
Messrs.  Peufold,  the  notes,  &c.  of  the  plaintiffs,  amounting 
to  703/.  Mazell  told  him  that  the  plaintiffs  had  nearly  tk 
same  amount  of  notes,  and  other  securities,  of  the  Ktn^ 
bank,  and  that  the  plaintiffs  notes,  &c.  had  been  set  apart 
to  be  exchanged  with  the  Maidstone  bank '  l^  proper  f^ 
sons,  but  they  were  not  set  apart,  or  made  into  a  scpan^ 
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parcel  before  the  bankruptcy,  though  Hazell  swore  that  in 
his-  own  ratnd  be  had  put  them  apart  for  the  purpose  of  ex* 
change.    .The  defendant  took  the  notes  and  securities  into  \. 

his  own  possession,  and  presented  notes  amounting  to  140/.     NawMAMa 
to  the  plaintiffs  at  Maidstone,  who  duly  paid  the  same,  and 
otheiB  amounting  to  470/.  at  the  house  of  Sir  P.  Pole  and 
Co.  the  London  bankers  and  agents  of  the  plaintiffs,  who, 
being  ignorant  of  the  circumstances,  paid   the  same,  and 
debited  the  account  of  the  plaintiffs  with  the  amount  thereof, 
after  which,  and  before  the  commencement  of  this  action, 
the  plaintiffs  demanded  of  the  defendant  a  return  of  the  said 
money,  and  the  defendant  refusing  to  return  the  same,  this 
action  was  brought.    The  question  for  the  opinion  of  the 
Court  18,  whether,  under  all  the  circumstances  of  the  case, 
the  defendant  is  legally  entitled  to  retain  the  money  so  ob- 
tained.    If  they  are  of  opinion  that  the  defendant  is  entitled, 
then  a  nonsuit  to  be  entered ;  otherwise  the  rule  for  a  new 
trial  to  be  made  absolute. 

Ckitiy,  for  the  plaintiffs,  was  stopped  by  the  Court. 

Parke,  contr^.  Assumpsit  for  money  had  and  received 
will  not  lie  under  the  circumstances  of  this  case.  If  the 
plaintiffs  have  any  remedy  it  is  by  a  special  action  on  the 
case  for  a  deceit,  inasmuch  as  the  defendant,  if  he  had 
no  right  to  the  money,  must  have  obtained  it  by  tortious 
means.  Upon  this  principle  the  nonsuit  had  proceeded  at 
the  trial,  and  it  seems  to  have  been  well  founded.  Sup- 
posing, however,  that  the  plaintiffs  could  have  any  right 
of  action,  it  would  not  accrue  until  they  had  placed  the 
defendants  in  statu  quo,  by  delivering  up  the  securities 
which  they  held  against  the  Kentish  bank.  If  the  plaintiffs 
had  any  just  cause  for  saying  that  the  defendant,  had  de- 
ceived them,  then  they  ought  to  have  made  a  tender  of 
those  securities,  and  after  putting  the  defendant  in  the  same 
situation  as  he  would  have  been  before,  an  account  might 
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1823.        b^  ^i^ken  between  the  parties^  and  the  balance,  if  anj,  paid 
^"^v^      over.    Until  this  bad  been  done,  the  plaintiffii  had  no  ligfct 
Edm^bads     ^f  action.    The  defendant,  by  thb  proceeding,  is  placed  n 
NKwMAif;     a  most  disadvantageous  situation^  because,  if  the  plaintifis 
succeed  in  the    present  action,  what  is  there   to    prereitt 
them  from  circulating  these  notes  again,  and   making  the 
defendant  liable  for  the  amount,  or  proving  them  under  the 
commission  against  Pen/old,  Springet,  and  Penfoldf  The 
restitution  of  these   securities  was  a  condition    preoedeot, 
and  until  that  had  been  performed,  money  had  and  received 
would  not  lie.     But  there  is  another  ground  upon  which 
this  action  cannot  be  maintained.     Here  are    sets   off  m 
different  rights.     Upon  balancing  the  accounts,  the  plaintiffs 
may.  have   one  ground  of  claim  against  Penfold,  Spriagtt, 
and  Penfold,  and  another   against  Penfold  and   Penfold, 
It  may  be  true  that  all  the  notes  were  received    by  the 
plaintiffs  after  the  dissolution  of  partnership  between  Pea- 
fold  and  Springet,  but  still  the  case  did  not  find  that  they 
were  ris-issued    by  the    Kentish  bank    after    that    period. 
Under  such  circumstances,  and  supposii^  this  action  main- 
tainable, how  is  it  to   be  determined  for  what  amount  the 
plaintiffs  are  entitled  to  recover  ? 

«  Bayley,  J. — I  am  of  opinion  that  the  nonsuit  must  be 

set  aside,  and  a  new  trial  granted,  or  some  other  arrai^e- 
ment  made  between  the  parties  to  meet  the  justice  of  the 
case.  At  the  time  when  the  Kentish  bank  failed,  they  had 
m  their  possession  certain  securities  against  the  Maidstone 
bank,  and  the  latter  had  also  in  their  possession  certaia 
securities  against  the  former.  Upon  the  adjustment  of  all 
those  securities  (considering  the  Kentish  bank  as  one  entire 
firm,  and  not  making  any  distinction  between  the  securities 
issued  by  them),  there  was  a  balance  of  22L  in  favor  of  the 
Maidstone  bank.  The  defendant  was  the  provisional  as- 
signee of  the  Kentish  bank,  and  he  had  no  rights  except 
such  as   the   bankrupts  bad.      Now,  under  the  5  Ceo.^. 
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c.  so,  the  balance,  between  the  two  accounts  was  the  only  ' 
real   debt,   and   therefore  considering  the  whole  as.  con- 
stituting one  entire  agreement  at  that  time,  there  was  no 
debt   due  from   the  Maidstone  to  the  Kentish   bank,  but 
there  was.  a  debt  of  22/.  due  from  the  latter  to  the  former. ; 
n^^he    defendant  in  his   character  of    provisional  assignee, 
holding  in  his   possession  703/.  as    against  the  Maidstone . 
bank,~  applied  to  their  managing  clerk,  and  obtained  these 
securities.     He  is  informed  at  the  time  by  the  cl^rk,  that 
the  Maidstme  bank  hold    securities  nearly  to  the  same 
amount  against  the  Kentish  bank.     Aft^r  being  apprised  .of 
that  fact, .  the  defendant  should    have  understood  (and    it  * 
was  hi9  duty  so  to  do),  that  the  balance,  between  the  two 
accounts  pnly  was  the  debt,  inasmuch  as  he  had  no  rights 
beyond  those  Mrhich  the  KetUish  bank  had  at  first;  but  not-, 
withstanding  this,  he  obtains  payment   of  part  of  these-: 
curities  from  th(B  Maidstone  bank,  and   of  part  from' the 
banking-house  of  Sir  P.  Pole  and  Co,  their  agents  in  Lon* 
don.    In  this  respect  it  seems  to  me,  he  acted  contrary  to 
his  rights  as  provisional  assignee.     He  was  not  at  liberty 
to  receive  any  part  of  that  money,  and  having  exceeded  his 
duty,  I  think  he  is  liable  to  refund  it  in  an  action  for  money 
had  and  received.     It  is  contended  that  this  should  have 
been  an  action  on  the  case  for  a  deceit,  and  that  at  all 
events  the  plaintiffs  were  not  entitled  to  bring  an  action  for 
money  had  and  received  until  the  securities  in  their  hands 
were  delivered  up,  and  the  rights  of  the  parties  ascertained. 
I  think  otherwise.     This  is  one  of  those  cases  in  which  the 
party  may  waive  the  benefit  resulting  from  an  action  in 
tort,  and  bring  assumpsit,  and  as  to  waiting  until  the  se- 
curities were  exchanged,  I  think  the  plaintiffs  were  under 
no  obligation  to  do  that,  inasmuch  as  the  defendant  was  not 
entided  to  put  himself  in  a  better  situation  by  obtaining 
this  money  than  he  would  have  been  in  before.     It  seems  to 
me,  therefore,  that  money  had  and  received  is  the  proper 
action.    I  do  not  see  what  benefit  could  result  to  the  Kentish 
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bank  from  having  the  securities  pro  tanto,  delivered  op  to 
them,  because  if  there  were  any  claim  made  upon  tbem,  it 
would  be  successfully  resisted  by  shewing  that  the  securities 
had  been  in  possession  of  the  Maidstone  bank ;  and  con- 
sequently they  could  not  be  damnified.  Whatever  the  ba- 
lance between  the  two  accounts  is,  I  think  the  ckfendaot  ts 
liable  to  refund  it  in  this  action.  It  is  suggested  that  there 
may  be  a  difficulty  in  ascertaining  the  amount  for  which  the 
plaintiffs  are  entitled  to  recover,  on  account  of  the  differeitf 
rights  involved ;  but  it  b  not  necessary  for  the  Court  to 
give  any  opinion  upon  that  point,  because  it  is  not  properijr 
presented  to  their  consideration.  The  question  is,  whether 
there  should  be  a  nonsuit  or  not.  If  there  should  be 
different  claims  against  the  K^niiih  bank,  before  and  after 
Springeti  retired  from  the  firm,  they  may  be  very  easilj 
ascertained,  and  the  result,  whatever  it  is,  will  be  the  sum 
which  the  plaintiffs  are  entitled  to  recover.  I  think  the 
plaintifls  were  nonsuited  too  expeditiously,  because  thej 
M-ere  clearly  entitled  to  recover  something. 

HoLROYD,  J.  was  of  the  same  opinion. 

Best,  J. — I  think  this  is  a  very  equitable  action,  aad  is 
properly  conceived  in  point  of  form. 

Rule  absolute  for  a  new  trial. 
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Carter^  Assignee  ofAaiTBOL  v.  Abbott  and  Others* 

X  HIS  was  an  action  of  debt  upon  the  statute ,  9  ^nn.  The  a^iniee 

c.  14,  by  the  plaintiff^  as  assignee  of  the  estate  and  effects  brought"  an°^^ 

of  Moses  Jbitbol,  a  bankrupt,  against  the  defendants,    to  ^^^^^ 

recover  a  sum  of  money  lost  to  them  at  play  by  the  bank->  c.  i4.  to  re- 

rupt*    At  the  trial  before  4f*boU,  C.  J.  at  the  Middlesex  money  lost  by 

adjourned  Sittings  after  JriViiYy  Term,  1822,  a  verdict  waa  to^tted^eS* 

found  for  the  plaintiff  for  the  sum  of  I6l0/.  subject  to  the  ^^»ti  at  the 

.  .  game  of  roage 

opinion  of  the  Court  upon  the  following  case; —  etnoir.   To 

The  plaintiff  is  assignee  of  the  estate   and   effects  of  oftlM  mooey!!' 

Moses  Abiibol,  a  bankrupt.     The  commission  was  dated  J^^'^wJJ^ 

9th  January,  1821 ;  the  act  of  bankruptcy  was  coibmitted  certificated, 

\u  August f  1820;    the    bankrupt    obtained    his  certi6;cM0  a  witness  and 

7ih  September,  182i.    The  action  was  brought  to  recover.  J^^JerhiSi 

the  sum  of  2285/.  being  the  amount  of  money  lost  by  the  competent, 

bankrupt  to  the  defendants  at  the  game  of  rouge  et  noir  in  released  the 

the  month  of  November,  1820.    To  prove  the  loss  of  the  Sai?n*pSn*" 

money,  tlie  bankrupt  was  called  as  a  witness  09  the.  part  ^^®  "°^'°* 

of  the  plaintiff,  when  the  defencjants'  cQUQsel  objected  to  allthecre- 

his  competency,  upon  the  ground  that  if  the  case  opened  pro^a^  re^ 

by  the  plaintiff's    counsel,  and  which    the   bankrupt  was  iJJJJ^*?* 

called  to  prove,  was  true,  bis  cerlificate  under  the  com-  from  alffature 

mission  was  void,  and  his  future  effects  liable  to  the  pay*  the  assignee 

mcnt  of  his   debts;  whereupon  the  couiisel  for  die  plain*  i^cwdUor)"** 

tiff  produced  and  proved  a  release,  dated  15th  June,  1621,  f,?^^^^* 
11,.  .!..«..  ,.  .        Mke  release  to 

by  the  bankrupt  to  the  plaintiff  as  assignee,  of  *'  all  surpias  the  bank- 

and    allowance  under  the  commission;"  a  fi^er  release,  tl^'jit these' 
dated  23d  January,  1822,  and  executed  by  the  creditors  {^J^TrJtored 

the  bank- 
rupt's competency.  3.  That  after  the  expiration  of  more  than  a  year  from  the  date 
of  the  commission,  it  was  to  be  presumed,  that  all  the  creditors  .had  proved,  and  that 
a  release  signed  by  all  who  had  proved,  was  binding  as  a  release  by  every  one  of  the 
creditors ;  and  Sd,  That  the  assignee's  title  to  sue  was  not  destroyed  by  the  release  he 
had  executed,  inasmuch  as  it  only  extended  to  the  .bankrupt's  future  estate. 
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1023.        vho  had  proved  under  the  commission,  mdndii^  the  pe» 
titioning  creditor,  to  the  bankrupt,  of  <'  all  acdoiis,  closes 
of  action,  8cc.  whicH  they,  the  creditors,  or  any  of  tlieiii, 
Abbott.      then  had  against  the  said  bankrupt,  or  his  lands,  tenements^ 
goods,  and  chattels,  or  any  part  thereof,  at  law  or  in  equity.* 
A  third  release,  dated  21st  June,  1822,  executed  by  the 
plaintiff,  as  assignee  (wjio  was   not  a  creditor,  and  conse- 
quently had  not  eiecttted  the  second  release)  to  the  bankropt, 
of  "  all  claims  upon  his  property,  estate,  and  eflrect»,  al- 
leady  acquired,  or  hereafter  to  be  acquired,  subsequent  to 
the  allowance  of  his  certificate.**    It  nas  then  objected,  on 
the  part  of  the  defendants,  that  notwithstanding   these  re- 
leases, the  bankrupt  was  not  a  competent  witness,  and  liiat 
the  effect  of   the  releases  was   to   destroy  the   plaintiff's 
right  to  maintain  the  action.  '  The  Lord  Chief  Justice  re- 
ceived  the  evidence,  subject  to  the  opinion  of  the  Court 
upon  this  case,  and  a  verdict  was   found  for  the  plaintiff 
for  16  lO/.    The  questions  for  the  opinion  of  the  Court  are, 
first,  whether   the  bankrupt  was  a  competent  witness;  and 
second,    whether    the   instniments    before-mentioned    had 
destroyed  the  capacity  of  tlie  plaintiff  to  sue  in  this  actioo. 
If  the  Court .  shall  be  of  opinion,  either  that  the  bankrupt 
was  not  a  competent  witness,  or,  that  the  right  of  action 
was  destroyed,  anonj»uit  is  to  be  entered;  otherwise  the 
verdict  is  to  stand. 

•  Wilde,  for  the  plaintiff.  Upon  the  first  branch  of  this 
case,  namely,  the  coihpetency  of  the  bankrupt,  as  a  witness 
on  the  part  of  the  plaintiff,  the  main  question  seems  to 
arise  upon  the  release  by  the  creditors  to  the  bankrupt,  and 
appears  to  be,  whether  there  were  sufficient  grounds  for 
presuming  that  eUl  the  creditors  had  joined  in  that  release, 
and  if  not,  whether  the  onus  lay  upon  the  defendants  to 
shew  that  there  were  other  creditors  in  existence,  who  had 
not  joined  in  it.  Now  legal,  like  moral,  presumptioo, 
must  depend  upon  the  particular  circumstances  of  the  case 
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upon  which  it  is  built,  and  the  circamstances  of  this  case  1823. 

are  amply  sufficient  to  found  the  presumption,  that  all  the  ^''^^^^ 
credito(9  had  executed  the  release.    All  the  several  public  v. 


2: 

».i 

5  'i 

^  meetings,  and  all  the  important  adSy  innidcitf  to  a 

'  ^*  sion  of  bankruptcy,  had  taken  place ;  tiie  choioe  of  assignees ; 

'^-'  the  final  examination  of  the  bankrupt;  the  allowance,  of  the 

'^  certificate;   and  from  the    beginning  to  the  close  of  the 

:.'  transaction,  no  shorter  an  interval  than  eighteen  months  had 

intervened.     Surely  after  such  a  lapse  of  time,  and  such  a 

:  ^  recurrence  of  opportunity  to  come  forward,  the  non-4ippear- 

ance  of  additional  creators,  in    the  absence    of  proof  of 

^  their  existence,  is  a  reasonable  ground  for,  presuming  that 

they  did  not,  in  fact,  exist.  Then,  if  the  evidence  was  in- 
decisive, the  ikfiendints  ware  certainly  ^  penons  upon 

^f,  whom  it  was  incumbent  to  put  the  (act  beyond  doubt. 

To  them  it  would  have  been  easy  so  to  do,  for  a  single 
question  put  to  the  bankrupt  on  cross-examination,  would 
have  established  the  fact  one  way  or  the  other;  but  to  the 
plaintiff  such  a  course  presented  insuperable  difficulty,  for 
he  could  not  examine  the  bankrupt  to  such  a  fact,  because 
he  was  bound  in  the  first  instance  to  render  him  competent, 

.  which,  upon  the  record,  he  prima  facie  appeared  not  to  be. 

Then  upon  the  second  branch  of  the  case,  the  question  is, 
whether  these  releases  have  rendered  the  bankrupt  a  com« 
petent  witness,  so  as  necessarily  to  destroy  the  capacity  of 
the  plaintiff  to  sue  in  this  action?    llie  answer  to  that 

^  question  is  short  and  conclusive.    The  money  sought  to  be 

recovered  by  this  action  is  no  part  of  the  efiects  of  the 
bankrupt;  he  has  no  interest  in  it ;  it  is  the  property  of  the 

^  assignee,  ^  and  belongs  to  him*  as  a  trustee  for  the  creditors 

at  large. 

The  Court  stopped  him,  and  called  upon 

F.  Pollock  for  the  defendants.    The  attempt  to  make  the 
bankrupt  a  witness  in  this  case  is  an  anomaly  upon  the  face 
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If^3.        of  it.    It  id  «ti  attempt  to  make  «  person  a  witness  whom 
die  law  oxpressly  forbids  to  be  a  witness,  and  to  give  a 
bankrupt  his  certificate  whom  the  law  has  in  terms  disqaat 
Abdoit.      £ed  for'  receiving  it;   and  both  those  objects,  if  accom- 
plishedy  will  have  the  effect  of  letting  in  his  testimony  for 
his  own  benefit  only.     It  is  admitted  that  upon  the  record 
he  is  incompetent,  and  it  is  the  duty  of  the  party  who  sUmis 
in  need  of  his  evidence  to  remove  his  incompetency;  die 
defendants  need  him  not,  and  are  not  therefore  bound  to 
qnalify  him ;   the  plaintiff  does  need  him,  and   upon  bim 
therefore  the  burthen  ought  to  be  cast.     What   is  the  effect 
of  die  three  releases  which  were  produced  at  the  trial  i  The 
first  debars  the  bankrupt  from  all  claim  upon  the  surplus 
and  allowance ;  and  the  last  relieves  him  from  the  d^ms  of 
Ms  assignee ;  but  as  to  the  second^  it  affects  indeed  to  re- 
lease him  from  the  claims  of  all  his  creditors,  but  what  was 
the  evidence  diat  it  did  so  ?     No  more  than  this ;  that  all 
die  creditors  who  had  proved  under  the  commission  had 
executed  the  release;  but  dierewas  not  a  particle  of  eri- 
dence  to  shew  that  those  were  all  his  actual  ezisdng  cre- 
(fitors.     But  it  is  said  there  b  a  reasonable  presumption  that 
all  the  creditors  had  proved.    The  facts  of  the  case  con- 
tradict this  aigument.     Every  day's  practice  in  bankruptcy 
proceedings  shews,  that  until  a  dividend  is  declared,  the 
bulk  of  the  creditors  do  not  come  in  to  prove ;  for  till  that 
moment  arrives  they  have  no  motive  for  so  doing.    Id  wis 
case  no  dividend  was  ever  declared;  why  then  should  Ae 
creditors  come  in  and  prove,  and  how  does  the  fact  of  theiV 
not  proving  lead  to  the  inference  that  they  are  not  in  exist- 
ence f    Then  it  is  said  that  the  plaindff  had  no  meant  of 
shewing  that  there  were  no  outstanding  creditors.     He  bad 
the  best  means  in  the  world.    He  might  have  produced  the 
bankrupt's  book^ ;  he  might  have  examined  his  clerks  and 
those  who  had  dealings  with  him ;  and  from  those  sources  it 
would  instantly  have  appeared  who  were  his  creditorsi  «"" 
whether  all  those  creditors  had  executed  the  release.    Up^" 
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this  part  bf  the  case^  therefore,  it  is  cfeitr  that  the  baiikrupt  183^. 
was  not  a  competent  witness,  upon  any.masooable  prtsamp^  ^^^v^ 
tion  to  be  raised  upon  the  Aictis ;  and  that  it  was  iacuanbent  ^l^*"^ 
on  the  plaintiff  to  render  him  competent  in  the  first  instance  Abww^* 
before  his  testimody  coold-  be  received  at  all.  /Thitn,  se- 
condly, if  these  releases  ^ere  sufl&oient  to  residerthe  bank^ 
rupt  a  competent  witness, .they  necessarily ! d^HrOyed  the 
plaintiff's  capacity  to  sue  ia  this  action*  The  asslgnitfeiit  lo 
the  plaintiff  n^der  the  coanihissioaYestM  the  whole  of  the 
bankrupt's,  propisrty  in.  him ;  he  becaBote  idothed.  with  ihe 
legal  interest  for  the  benefit  of  the' creditors,  dnd  iherefOre 
no  act  of  theirs  by  way  ol  release  id  «be  bankrupt.  obuM 
afiect  his  legal  rights;  he  stood 'in  the  situatBD,  atid  miiat 
beregarde<l  hi  ihe  light  of  any  other  trustee;,  but  forwhbt 
fNirpose  and  for  wliom  waslie^lrbstee?  .AU  the  purposes  of 
this  commission  were  already  answered  f  therer  was  no  exh 
isdng  iAteretti  left.  ,Tbe  terms  of  the  plsnitiff's  release 
were  as.  ainple  as  st>  was  peseible  for  lanpiage.  to  expiess; 
be  released  '^*-  all  claiips.  upon  the  bankrupt^  hik  property, 
estate  and  eflSKts,  already  acquired^  or  hfeveafter  to-  be  aci- 
Ruined/'  Theo  itt'wbtit  or  whose  dghi  could  be  noNr  suef 
For  what  purpose,  or  for  whese/benefit.woitfd  he  recover  ih 
this  action^  .  There,  are  lioibbts  remitBing  to  be  paid ;  for 
this  release  hap  extinguished  then  alL  He  cart  be  miaig'  for 
the  bankrupt  ^Nily,«and  that  by  law  h6  is  'fbtbidden;  to  do; 
for  the  statute  1  Joules -U  c.  J5.  s.  15. expressly  enacts^  that 
under  such  circumstances  the  bankrupt  shall  bring  the  ae 
tion  in  his  »wil  mkme  {  and  tlie  result  is,  ibat  'the  batikmiit  h 
in  fact  the  plaintiff  in  this  action,  and  is  bringing  forward 
his  own  testimony  in  support  of  an  attempt-  to  takf  money 
,oiit  of  tiie  pocket  of  the  defendants  and'  piit  it  into  bis  6wf». 
From^  the  moment  that  the  plaintiff  had  signed  his  release, 
he  had  parted  with  hisi  right'  to  sue  as  assignee,  because  be 
bad  resigned  die  olairtisof  thdseiti  who^  name  and  for 
whose  benefit -alone 'he  was  ever  entitled  to  site  in  that  cha- 
racter^   UpOA'thi^  part  of  the  case^  therefore,  it  is  dear 
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18S8.  that  the  present  plaintiflF  camot  maintasn  the  action;  ni, 
upon  both  questionsi  it  follows  that  die  judgment  of  the 
Court  must  be  for  the  defendants. 


CABTn 

AaaoTT. 


Batlby,  J*— Two  questions  are  raised  for  ourconi- 
deration  in  this  case;  first,  whether  the  bankrupt  wss  pro- 
perly admitted  as  a  witness  at  the  trial ;  and,  second,  vke- 
ther  the  plaistiflF's  right  of  action  was  destroyed  bj  there- 
leases  given  in  evidence.  With  respect  to  the  first  I  am  of 
opinion;  under  all  the  circumstances,  that  the  learned  Jwip 
who  tried  the  cause  had  sufficient  grounds  for  admitting  the 
bankrupt  as  a  conq>etent  witness.  The  bankrupt  had  ob- 
tained his  certificate ;  his  evidence  had  a  direct  tendeocj  to 
shew  that  the  certificate  was  void;  and  therefore  in  that 
•pcHut  of  view  he  was  called  expressly  against  his  own  mt^ 
rest.  That  was  one  circumstance  which  might  naturallj  aod 
properly  wei^  with  the  learned  Judge  on  the  side  of  hii 
admissibility.  Then  he  had  given  a  release  to  his  sssigiM« 
of  all  surplus  and  allowance,  which  prevented  his  receivng 
any  benefit  from  the  indtease  of  the  fund,  and  so  removed 
any  interest  he  might  be  supposed  to  have  in  that  respect 
The  bankrupt's  evidence  was  of  course  calculated  to  in- 
crease the  fund,  and  the  increasing  the  fund  might  be  a 
temptation  to  new  creditors  to  come  in  and  prove;  but  ire 
,we  to  presume  that  there  are  any  such  creditors  b  existence.^ 
If  the  certificate  is  valid,  the  bankrupt  is  so  far  a  competeot 
witness;  if  it  is  void,  he  is  incompetent.  There  is  vi(^ 
jection  to  him  on  the  record;  how  is  the  plaintiff  to  l^ 
move  it  i  By  putting  in  the  release  by  the  creditors  to  the 
bankrupt.  The  language  of  this  is  very  general,  and  it  efi' 
dently  purports  to  be  executed  by  all  the  creditors  who  had 
proved.  If  there  are  other  creditors  behind,  all  the  bhoor 
and  pains  that  the  bankrupt  and  the  plaintiff  have  takes  fxt 
rendered  nugatory.  But  what  is  the  fair  probability  sriaiBg 
from  the  facts  i  The  commission  is  dated  in  January  IB^I; 
and  the  three  usual  meetings  take  place  at  the  usual  iotef* 
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▼als  X}f  time.     Surely  the  probability  is,  that  the  creditors        1828. 
will  come  in  and  prove  as  soon  as  they  can ;  a  certain  uuf»«       >^^/^^ 
ber  do  prove  as  soon  as  it  is  possible ;  and  from  diat  time  ^, 

down  to  October,  1822,  no  other  creditor  appears  to  prove,  As»«r». 
while  all  who  have  proved  sign  the  certificate ;  and  yet  we 
are  asked  to  presume  that  there  are  outstanding  creditors. 
1  think  that  would  be  too  much ;  and  that  after  sach  an  in* 
Cerval  the  fair  inference  was  that  no  other  creditors  eusted, 
and  consequently  that  there  was  a  sufficient  prim&  facie 
case  of  competency.  The  maxim  of  law,  '*  de  non  appa«> 
rentibus  et  non  existentibus  eodem  est  ratio/'  rfeems  to  me 
fairly  to  apply  in  this  case.  If  in  fact  there  were  other 
creditors,  the  defendants  might  eaaOy  have  proved  it  out  of 
the  mouth  of  the  bankrupt,  who  could  not  fail  to  know,  and  ^  , 
1  think  the  onus  probandi  lay  on  them.  Upon  the  whole 
therefore,  I  incline  to  think  that  the  evidence  was  properly 
admitted.  With  respect  to  the  second  question  I  have  a 
much  more  decided  opinion ;  indeed,  I  entertain  no  doubt 
whatever  upon  it.  It  is  said  that  the  necessary  effect  of  the 
release  by  the  creditors  to  the  bankrupt  is  to  destroy  the 
plaintiff's  right  of  action,  because  from  the  moment  that 
release  was  executed,  the  former  ceased  in  effect  to  be  cre- 
ditors, and  the  plaintiff  became  functus  officio,  and  was  in 
fact  no  longer  assignee.  I  cannot  subscribe  to  this  constrlie- 
tion  of  the  release.  It  is  "  of  all  claims  upon  the  bankrupt, 
his  lands,  tenements,  goods  and  chattels."  What  are  his 
lands,  tenements,  &c.  ?  Certainly  not  those  of  which  he 
%vas  possessed  before  his  bankruptcy  ;  for  by  the  assignment 
they  had  become  the  property  of  the  plaintiff.  But  he 
may  hereafter  acquire  others,  and  to  those  future  effects  the 
release  undoubtedly  b  meant  to  apply.  The  fiiir  construc- 
tion and  sense  then  of  thb  release,  appears  to  me  to  be,  to 
release  from  any  claim  of  the  creditors  the  future  effects 
which  the  bankrupt  may  acquire,  and  not  at  all  to  affect 
those  which  have  already  passed  to  the  assignee.  In  that 
view  of  the  case,  therefore,  I  am  of  opinion  that  the  plain 
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182a  ^ff  ^^^^  AiUy  entitled  to  mabtaia  this  action^  and 

^^^v^*^  gently  that  on  both  points  raised,  the  judgment  of  the  Court 

^*J"*  must  be  for  the  phuntiff. 


AaaoTT. 


HoLROTD,  J. — ^I  an  of  opbion  that  my  Lord  Chief 
Justioe  came  to  a  right  conoliuion  at  the  tiial  upon  both 
pmnts.  1  think,  under,  the  circumstences  which  ynere  gstea 
in  evidencei.tbe  baiikrupt  was  a  competent  witness.  Hb 
evidence  might  place  him  id  a  worse  situation  than  he  was 
in  already,  but  could  not  possibly  place  him  in  a  better,  and 
if  his  testimony  was  calindated  to  avoid  his  ceitificnte,  be 
was  clearly  acting  against  fab  own  interest  The  bankrupt 
laws  all  concur  in  considering  a  commission  of  bankrupt  as 
a  mode  of  relief  to  the  creditors,  and  therrfore  the  pre- 
sumption ia,  that  all  the  parties  intended  to  be  relieved  will 
come  forward  as  soon  as  possible,  and  take  the  benefit  pro* 
vided  for  them,  because,  otherwise  the  act  of  4  part  by  awn- 
ing the  certi6cate  might  bar  the  rest.  In  the  present  case 
the  long  interval  which  elapsed,  without  atty  other  creditor 
appearing,  very  much  strength's  this  presumption,  and  the 
circumstances,  taken' altogether,  seem  to  me  quite  sufficient, 
to  warrant  the  conclusion  that  all  the  creditors  had  signed, 
particularly  when  the  defendant,  whose  duty  it  was,  and 
who  had  the  power  to  prove  the  contrary,  if  the  contivy 
were  the  fact,  adduced  no  evidoice  against  it.  On  the 
second  point,  I  am  clearly  of  opinion,  that  the  release  by 
the  creditors  Aid  not  bar  the  phuutifis'  right  to  sue.  It  is 
not  a  jre-assignment  of  his  former  effects  to  the  bankrupt,  it 
is  only  a  remission  of  all  the  claims  upon  those,  he  may  here- 
after acquire.  I  cannot  see  how  the  plaintiffs'  mterest  in 
the  effects,  or  his  right  of  action  b  at  all  affected  by  that 
instrument ;  the  present  action  is  against  a  debtor  of  the 
banknipt,  not  the  bankrupt  himself,  and  is  therefore  a  claim 
perfectly  independent  of  the  release  and  its  operation.  For 
these  reasons  1  think  the  verdict  for  die  plaihtifis  ought  to 
stand. 


Cartbr 
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Bbst,  J.— Both  these  pobts  are,  in  my  judgment,  so  per«  1823. 
fectlj  clear,  that  I  can  scarcely  consider  them  arguable. 
^11  that  could  be  done  at  the  time  of  Uie  trial  to  render  the 
bankrupt  competent,,  had  been  done;  the  question  was,  Abbott. 
whether  he  had  any  interest  remaining  which  made  him  still 
incompetent.  I  am  of  opinion  that  he  had  not;  but  that 
was  a  question  for  the  learned  Judge  who  tried  the  cause  to  ' 
decide ;  and  even  if  he  had  left  it  as  a  question  of  fact  to 
the  Jury,  it  would  have  been  his  duty  to  tell  them  that  the 
presumption  was,  that  no  outstanding  creditors  existed. 
This,  I  think,  is  the  safe  rule  on  such  occasions.  .  On  the 
plaintiff's  side  all  that  could  reasonably  be  expected  from 
him  was  done;  the  defendant  had  it  in  his  power  to 
rebut  that  case^  but  he  declined  doing  so,  and  his  neglect 
made  the  presumption  conclusive  against  him,  and  rendered 
the  bankrupt  a  competent,  because  then,  a  disinterested 
witness.  This  argument  may  be  illustrated  by  a  simple  and 
familiar  example.  It  is  proposed  to  give  parol  evidence  of 
the  contents  of  a  written  paper.  For  this  purpose  it  is 
necessary  to  shew  that  the  paper  itself  is  lost.  But  how  is 
this  done  i  Is  it  necessary  to  shew  that  it  is  impossible  the 
paper  should  be  in  existence  i  Certainly  not.  It  is  enough 
to  shew  by  circumstances,  that  it  is  in  all  probability  no 
longer  in  existence,  and  then  the  presumption'  follows  that 
it  is  lost.  It  is  said  that  the  effect  of  our  judgment  in  favour 
of  the  plamtiff  will  be  to  give  the  bankrupt  his  certificate 
where  the  law  mtended  to  withhold  it.  This  is  by  no  means 
correct.  By  law  a  certain  proportion  of  the  creditors  have 
power  to  grant  the  certificate.  The  law  no  where  says,  that 
a  bankrupt,  under  circumstances  such  as  the  present,  is  in- 
capable of  receiving  from  his  creditors  a  release  of  his 
debts,  and  that  is  really  all  that  our  judgment  will  effect! 
With  regard  to  the  plaintiff's  right  to  sue  in  this  case,  I 
fully  concur  with  my  learned  Brothers  in  the  opinions  they 
have  expressed,  and  I  think  the  judgment  on  both  points 
must  be  for  the  plaintiff. 

Postea  to  tlie  plaintiff* 

▼  OL.  lu  p  p 
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Hali*  v.  Smith. 

Th^  meinber     AsSUMPSIT  by  the  bearer  of  ten  promiiKNj  notet  fcr 

of  a  coontiT  *  ' 

Imnk  signed      l/.  each  agauitt  the  defendant,  aa  the  maker.     The  nolo 

pa'r!!!?n  Do^^  weie  aU  b  the  foUowkig  foim,  and  signed  by  die  dete- 

beginning  with  d^nf^. 

promise  to 

Held,  thathe       '' jf !•        Town  and  county  of  SmUhampUm.         jfl. 

^^It^XL         N- a  7047.  B«J.  N-.7027. 

npon  the  notes,  J  promise  to  pay  the  bearer  on  demand  one 

and  coold  not  «  - 

plead  in  abate-  pound,  value  received.    Soiulhamptw^  the  Mth 

Zml/tk  day  of  Mure*,  1818. 

bis  partner!.  Por  FF.  SmftA,  »^.  P.  Smith,  and  FF.  Jt  Ti^hr. 

*'One. 
''  Ent^.  J.  H.  Thringr 

By  ^.  SmtM  and  also  by  Wm.  Smith  vras  meant  WiBmrn 
Smith  the  defendant ;  by  W.  P.  Smith  was  meant  WiUkm 
Purdue  Smith;  and  by  HT.  JR. Toy/or  was  meant  William 
Raymford  Taylor.  The  defendant  and  William  Purdue 
Smith,  and  William  Raynsford  Taylor,  were,  at  the  time 
of  the  making  of  the  notes,  bankers  and  co-partners.  He 
defendant  pleaded  in  abatement  that  the  promises  were 
made  jointly  with  William  Purdue  Smith  and  William 
Raynsford  Taylor,  and  not  by  himsel^f  alone ;  to  which  it 
was  replied,  that  the  promises  were  made  by  the  defendant 
alone,  and  issue  was  joined  thereon.  At  the  trial  before 
Burrough,  J.,  at  the  last  Stimmfr  Assizes,  for  the  county 
of  Southampton,  a  verdict  was  found  tor  the  plaintiff  for 
10/.  damages,  subject  to  the  opinion  of  the  Court  aa  to 
the  several  liability  of  the  defendant  on  the  foregoing  notes. 
If  the  Court  shall  be  of  opinion  that  the  defendant  was 
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severally  liable  on   the  said  notes^  then  the  verdict  is  to         1823. 

stand ;  if  not,  then  the  verdict  to  be  entered  for  the  de-      ""tT^^^^  • 

Hall 
fendatit.  «. 


Selwi/n  for  the  plaintiff.  If  a  contract  be  joint,  and  one 
of  the  contractors  only  be  sued,  he  may  plead  in  abatement 
that  the  contract  was.  made  by  himself  and  others;  but  if 
it  be  joint  and  several,  one  may  be  sued  alone.  The 
notes  in  question  are  obviously  joint  and  several,  and 
therefore  the  defendant  cannot  plead  in  abatement.  From 
the  very  terms  of  the  note  it  is  plain  that  each  member  of 
the  banking  firm  is  severally  liable.  This  is  manifest  by  the 
use  of  the  pronoun  J,  at  the  commencement.  Admitting  that 
the  defendant  had  signed  the  note  for  himself  and  partners^ 
still  that  will  not  alter  the  several  effect  of  the  instrument 
as  to  himself;  for  though  the  defendant  may  be  considered  as 
binding  his  partners  as  well  as  himself/  yet  he  makes  him- 
self, at  all  events,  severally  liable  by  the  use  of  the  personal 
pronoun  at  the  beginning  of  the  note.  If  the  firm  had  in- 
tended to  create  only  a  joint  liability,  instead  of  using  the 
article  "  i,"  they  should  have  put  in  '*  we/*  and  then  the  note 
would,  upon  the  face  of  it,  have  been  joint  and  not  several  i 
but  having  adopted  a  different  form,  they  have  made  them- 
selves severally  as  well  as  jointly  liable,  and  this  action  is 
maintainable  against  the  defendant  alone.  There  ar^e  no  ex- 
press decisions  to  govern  this  question,  but  there  are  some 
authorities  which  bear  upon  it.  In  the  case  of  March  v. 
Ward  (a)  the  instrument  commenced,  "  I  promise  to  pay,** 
and  it  was  signed  by  two  individuals,  and  an  action  being 
brought  against  one  of  them,  Lord  Kenyan  held,  that  the' 
pronoun  I  applied  to  each  severally.  As  hx  as  that  deci- 
sion goes,  it  is  an  authority  in  favour  of  this  case.  So  from 
the  cases  of  Clark  ▼.  Blackstock  (ft),  and  Lord  Galway  v. 
Matthew  (c),  the  same  conclusion  may  be  drawn.  The  latter 
case  is  indeed  an  express  authority  to  shew,  that  tlie  plaintiff 
(«)  Peake'f  N.  P.  C.  ISO.     Qi)  Holfs  N.  P.  C.  474.     (c)  1  Campb.  40S. 

pp2 


Smith. 


Hall. 

V. 
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.  1823.  might  in  this  instunce  bave  sued  the  defendant  and  his  part- 
ners jointly,  or  any.  one  separately.  In  the  case  of  Soger  t. 
Clayton  (a),  the  plaintiff  dechired  against  the  defendant  as 
Smith.  ^q^  ^f  several  obligors  of  a  bond,  and  the  form  of  the  in- 
strument  being  "  obligo  me/'  theG>urt  decided  that  it  ^ 
both  joint  and  several.  On  the  authority  of  these 
and  looking  to  the  terms  of  the  note,  the  plaintiff  is 
tied  to  judgment. 

Bayly  for  the  defendant.  This  is  a  case  of  the  first  im- 
pression, and  in  its  result  must  affect  not  only  all  covntry 
bankers,  but  also  operate  upon  the  circulation  of  Bank  of 
England  notes.  If  the  Court  shall  be  of  opinion  that  a 
person  who  signs  "  for  A.,  JB.,  and  C./'  is  himself  liable  to 
be  sued,  the  signing  clerk  of  the  Bank  of  England  might 
be  sued  personally  upon  the  notes  of  that  institution.  Gmh 
struing  this  instrument,  however,  according  to  its  fSair  import 
it  is  joint  and  not  several.  If  it  be  admitted  that  as  far  as 
the  defendant's  partners  are  concerned  the  note  be  joint,  it 
follows  as  a  consequence  that  it  must  be  jomt  as  to  Ae  de- 
fendant also,  inasmuch  it  cannot  have  one  effect  as  to  a  por- 
tion of  the  firm,  and  another  as  to  the  mdividnal  who  hap- 
pens to  be  the  person  signing  for  himself  and  partnen. 
This  defendant  signs  in  the  character  of  partner,  for  himself 
and  the  other  members  of  the  firm,  and  it  is  impossible 
to  cast  upon  him  a  several  liability.  In  the  character  of  a 
partner  he  might  by  law  bind  his  copartners  jointly,  but  he 
bad  no  authority  to  bind  them  separately,  and  therefore  the 
argument  on  the  other  side  is  not  mainti^nable.  Indeed  the 
cases  relied  upon  are  the  very  authorities  upon  which  the 
defendant  rests,  to  shew  that  this  cannot  be  considered  as  a 
several  contract.  The  case  of  Lord  Galway  v.  Matthew  is 
clearly  with  the  defendant,  because  there  it  was  dedded 
that  the  note,  which  was  signed  in  a  manner  exactly  similar 
to  that  in  the  present  case,  was  merely  a  jcunt  contract. 

(a)  1  Lntw.  696. 
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The  Court  must  look  to  the  inteotion  of  the  parties,  and  if  1B28. 
it  appears  from  the  note  itself  that  the  parties  plainly  in- 
tended to  make  a  joint  and  not  a  several  instrument,  they 
will  give  effect  to  that  intention.  This  is  manifest  from  the  Svnn. 
terms  of  the  note;  and,  considering  the  hardship  of  im- 
posing the  liability  upon  the  defendant  alone,  the  Court 
will  decide  that  this  action  cannot  be  supported. 

'    Bayley,  J. — I  am  of  opinion  that  this  action  is  main- 

''       tainable.     In  so  decidii^we  are  not  giving  to  this  instru- 

' '       ment  a  different  effect  from  that  which  it  plainly  imports 

''        upon  the  face  of  it.    We  are  merely  construing  the  words 

^        as  they  appear  upon  the  note  itself.    The  language  of  the 

'"^      instrument  is,  ''I  promise  to  pay  the  bearer  on  demand 

one  pound,  value  received.    For  fV.  Smith,  W.  P.  Smith, 

and  W.  R.  Taylorr    Signed  "  Wm.  Smiths    What  does 

*         that  import  to  be;  and  who  is  it  that  undertakes  to  pay? 

^         Clearly  fVilliam  Smith,  who  says,   '*  I  promise  to  pay/* 

^         He  IS  the  only  promising  party.    It  is  tru&  he  promises  for 

himself  and  partners,  but  he  alone  promises.    That  is  the 

'  legal  and  literal  meaning  of  the  words  in  question.    Now 

it  has  been  frequently  decided,  that  if  a  party  enters  into  a 

contract  in  his  own  name  for  the  benefit  of  others,  either 

-  he  may  be  sued,  because  he  entered  into  the  contract,  or 

diose  persons  for  whom  he  entered  into  it,  may  be  sued ; 

and,  i  converso,  the  agent  may  sue,  or  the  parties  for  whose 

benefit  the  contract  is  effected  may  sue.    It  is  urged  that 

there  may  be  some  hardship  in  imposing  individual  liability 

upon  this  defendant.    There  is  really  none,  which  might  not 

easily  have  been  avoided  by  using  the  word  ^  we''  instead 

of  the  article  /•    Had  that  been  done  no  difliculty  would 

have  arisen.    The  terms  of  this  instrument  might  shew  a 

different  degree  of  obligation  on  the  parties,  at  the  time  of 

the  trial,  according   as  the  plaintiff  might  elect,   against 

whom  he  would  bring  his  action.     For  instance,  if  he  sues 

William  Smith  alone,  all  he  would  have  to  do  would  be  to  ' 
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1823.  prove  William  Smithes  hand-writing;  but  if  he  were  ob- 
liged to  sue  all  the  firm,  he  would  have  to  prove  a  putner- 
ship ;  and  if  he  failed  in  doing  that,  he  would  be  noosut- 
Smith.  ^,  j(  therefore  makes  a  .great  differeoce  to  the  bolder  of 
a  note  of  this  description,  whether  he  is  at  libertjtosee 
one  maker  only,  or  is  bound  ^to  sue  alK  If  he  sues  all,  k 
takes  upon  himself  the  obligation  of  proving  a  partnei^; 
which  in  many  instances  would  be  difficult  to  establish. 
The  cases  of  March  v.  Ward  and  Clark  v.  Blachiockie- 
cide,  that  where  the  party  uses  the  pronoun  «*l/aaevail 
obligation  is  thrown  upon  all  the  parties  who  sign  the  sote. 
That  is  not  exactly  thb  case ;  but  i  fortiori,  if  the  paittt 
who  sign  are  severally  liable,  this  defendant,  who  is  tbe  per- 
son actually  making  the  promise,  is  liable,  and  he  is  not  it 
liberty  afterwards  to  deny  his  .promise,  I  think  tberefiit 
that  the  plaintiff  is  entitled  lo  judgment. 

HoLROTDi  J. — ^I  am  of  the  same  opinion.  It  is  ^ 
necessary  to  decide  whether  the  defendant's  signature  to  tbe 
note  for  himself  and  partners  would  make  the  partners  se- 
verally liable.  Here  the  defendant  promises  for  timsdf^ 
least,  and  that  is  sufficient  for  the  purpose  of  holding  Us 
'     severally  liable  in  this  action. 

Best,  J.,  concurred|  and  said  there  was  no  analogy  be- 
tween this  case  and  that  of  the  signing  derk  to  the  Bank  of 
England.  Here  the  defendant  was  a  partner,  and  tiffi^ 
in  that  character ;  but  the  signing  clerk  of  the  Bank  oSEf' 
land  IS  not  a  partner  in  that  institution,  and  signs  oolj ''  ^^ 
the  Governor  and  Company,''  thereby  expressly  exclum 
his  own  personal  liability. 

Postea  to  the  plaintiC 
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JDo»,  d.  Sir  R.  Sutton,  Bart.  v.  P.  F.  Habyey,  Esq. 
Executor  of  A.  D.  O'Kelly,  Esq. 

JciJECTMENT  for  five  houses  situate   io  Half-moon  An  act  of  par- 

Street,  Piccadillif,  in  the  county  of  Middlesex.    At  the  trial  Ijf  ^  "tS*" 

before  ^Wo«,  C.J.,  at  the  MiVW/esex  Sittings  zher  Hilary  ^^^^^^^^"^"^ 

Term,  1823,  a  verdict  was  taken  for  the  lessor  of  the  plaintiff,  leases  for  any 

subject  to.tbe  opinion  of  the  Court  on  the  following  case :      Ceding  nine-* 

By  an  act  of  parliament  of  the  23  Geo.  3,  entitled  "  An  .Vg"' "m  ^eTc'Iy 

act  for  enabling  W.  Pulteney,  Esq.  to  grant  leases  of  certain  •Qch  lease  be 

estates  in  the  county  of  Middlesex  and  city  of  London!*  the  efftct  eUher  in 

following  leasing  power  was  given : — ^*  That  it  should  and  S^SSSiy^ 

might  be  lawful  to  and  for  the  said  fV.  P.  from  time  to  time  <*^f«- »*«  ^'/'f- 

bymdenture,  duly  executed,  &c,  to  lease  unto  any  person  leatti  then  a^^ 

or  persons  whatsoever,  all  or  any  part  of  the  said  premises  of,*respecUv»i 

therein  mentioned ;  to  hold  the  said  premises  unto  the  per-  jj'ewysuch* 

sons  unto  whom,  or  for  whose  benefit  such  lease  should  be  lease  there  be 
J      1  .  «       ..  .         ^  reserved  to  be 

made,  his  executors,  ccc.  for  any  term  or  number  of  years,  payable,  dur- 

ao  as  such  term  or  number  of  years  did  not  exceed  the  term  ^|reby  grant- 
or space  of  ninety-nine  years  from  the  date  of  executing  such  •^  !i!rt  ^^ 
lease  ;  and  so  as  every  such  lease  or  leases  be  made  to  take  fleiul  yearly 
effect  either  in  possession,  or  immediately  after  the  deter-  to  be  incident 
mination  of  the  leases  then  subsisting  thereof  respectively ;  ^^^ ''rever^on^ 

and  so  as  that  in  every  such  lease  there  be  reserved  to  be  of  the  pre- 

''  misesy  that  can 

h£  retuanably  had  nt  the  Hme  rfnuMmg  muh  Ua»t^  without  taking  anv  fine,  foregift,  &c." 
When  this  power  was  granted,  the  estate  was  let  upon  leases,  which  would  expire  on 
the  10th  October  J  1791.  The  tenant  for  life,  in  pursuance  of  one  entire  bargain,  granted 
at  one  and  the  same  time,  two  leases  of  the  premises,  one  dated  f  9th  May,  1787,  for 
thirty  years,  to  commence  ou  the  10th  October^  1791,  and  the  other  dated  4th  June,  for 
iisty-three  years,  to  commence  lOth  October^  \7tl  t— Held,  tliat  the  last-mentioned  lease 
was  a  fraud  upon  the  power,  not  being  made  to  take  eifect  immediately  after  the  ex- 
piration of  the  subsisting  lease. 

In  the  first  of  these  two  leases  a  yearly  rent  of  S70I.  was  reserved,  and,  in  the  second, 
a  rent  of  ISOJ.,  the  grantor  stipulating  m  the  latter  that  the  tenant  should  rebuild  the 
premises  either  before  the  expiration  of  the  term  first  demised,  or  during  the  first  year  of 
the  second  demise  :~Held,  that  supposing  these  rents  to  be  the  most  beneficial  which 
eonld  be  obtained,  as  between  lessor  and  lessee,  still  tliey  were  not  so  as  between  tenant 
for  life  and  the  reversioner,  and  consequently  the  power  was  also,  in  this  instance,  vio- 
late£ 
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1823.        payable,  during  the  contmuance  of  the  estate  and  term  to 
^"^^^^"^^       be  thereby  granted,  the  best  and  most  beneficial  yearly  rent 
«.  or  rents,  to  be  incident  to  the  immediate  reversioo  oi  the 

O'Kbixt.  premises,  that,  considering  the  nature  of  the  case,  can  be 
reasonably  had  and  obtained  for  the  same  at  the  tiflse  of 
making  such  lease,  without  taking  any  fine,  income,  pre- 
mium, or  foregift,  for  or  in  respect  of  making  audi  demisaa 
or  leases/'  In  virtue  of  this  power  the  said  IF.  P.  by  aa 
indenture  of  lease,  bearing  date  29th  May^  1787,  demiaeil 
the  premises  in  question  to  the  said  A*  D.  G'K.  liU  exe- 
cutors, 8cc.,  to  hold  from  10th  October,  1791f  for  the  tann 
of  thirty  years,  at  the  yearly  rent  of  902/.  lOf.  for  the  first 
year  of  the  said  term,  and  at  the  yearly  rent  of  9701.  for  the 
residue  of  the  term,  and  which  b  the  lease  was  stated  to  be 
the  best  and  most  beneficial  rent  that  could  be  reasonably 
had  or  obtained  for  the  said  thereby  demised  premises*  At 
the  time  of  granting  this  lease  there  were  existing  leases  of 
the  same  premises,  bearing  date  30th  Novembtr,  1730,  for 
several  terms  of  years,  which  would  expire  on  the  said 
10th  October,  1791*  By  another  indenture  of  lease,  bear* 
ipg  date  4th  June,  17B7,  and  which  was  agreed  for  at  the 
same  time  as  the  lease  of  29th  May,  1787,  by  the 
bargain,  and  in  pursuance  of  which  both  leases  were  < 
cuted  at  the  same  time,  the  said  JV.  P.  demised  the 
premises,  to  hold  the  same  to  the  said  A.  D.  O'K.  his  ex* 
ecutors,  &c.  from  10th  October,  1821,  for  the  term  of  sixty* 
three  years,  at  the  yearly  rent  of  120/.,  which,  in  the  sttd 
lease,  was  stated  to  be  the  best  and  most  beneficial  yearij 
rent,  incident  to  the  immediate  reversion  of  the  premises, 
that,  considering  the  nature  of  the  case,  could  be  reason- 
ably had  or  obtained  for  the  same.  In  the  lease  of  4th  Jtuie, 
1787,  was  the  following  recital  r-^''  Whereas  the  messuages 
or  tenements  hereinafter  demised,  are  held  by  virtue  of  or 
under  six  several  leases,  five  whereof  being  dated  30th  No- 
vember,  1730,  will  expire  on  10th  Oc/o&er,  1791;  and  the 
other  of  the  said  leases,  made  to  the  said  A.  D.  0*K^^  bear- 
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ing  date  29th  May,  1787>  for  the  remainder  of  a  term  of  1828, 
^  years,  which  will  expire  on  10th  October,  1821.  And  ^-*v-^ 
^  ^         whereas  the  said  messuages  or  tenements  have  been  surveyed  ^' 

by  J.  R.  Cocktrtll,  surveyor,  who  is  of  opinion  that  it  will     O'Kbllt. 
s:.'         be  for  the  benefit,  as  well  of  the  persons  entitled  to  the 
b.  premises  in  reversion,  as  of  the  person 'in  possession,  that 

jci  on  or  before  the  expiration  of  the  said  last  recited  lease,  the 
said  messuages  or  tenements  should  be  rebuilt."  This  latter 
lease  contained  a  covenant  to  rebuild  the  demised  messuage 
and  premises  before  the  expiration  of  the  term  granted  by 
the  lease  of  29th  May,  1787,  or  within  the  first  year  of  the 
term  of  sixty-three  years,  thereby  granted.  The  premises 
have  not  been  rebuilt.  The  ejectment  was  served  on  26th 
'  October,  1821.  W.P,  the  lessor  in  the  said  leases  granted 
to  the  said  A.  D.  O^K.,  died  in  the  year  1820,  having  been 
in  the  receipt  of  the  rents  and  profits  of  the  said  premises, 
under  the  lease  of  29th  May,  17B7,  up  to  the  period  of  his 
deatli.  Sir  R.Sutton,  Bart,  the  lessor  of  the  plaintifi^,  is 
now  entitled  to  the  premises  in  question,  in  case  the  Court 
should  be  of  opinion  that  the  defendant  is  not  entitled  to 
hold  them.  At  the  time  of  granting  the  lease  of  29th  May, 
1787,  if  the  premises  had  been  let  for  an  entire  term  of 
ninety-three  years,  from  10th  October,  179I9  the  annud 
rent  of  270/»-would  have  been  more  than  a  fair  annual  rent 
for  the  first  thirty  years,  and  the  rent  of  120/.  less  than  a 
fair  annual  rent,  for  the  residue  of  a  term  of  ninety»thr?e 
years.  At  the  time  of  granting  the  lease  of  29th  May, 
1787,  the  premises  were  capable  of  standmg  thirty  years ; 
but  it  was  the  opinion  of  the  surveyor,  consulted  at  the 
time  of  completing  the  bargain  and  executing  the  said  two 
leases,  that  it  would  be  necessary  and  proper  to  pull  down 
and  rebuild  them  at  such  time  as  specified  in  the  lease  of 
AihJune,  1787;  and  the  calculation  of  the  rents  in  the 
two  leases  of  99th  May,  1787,  and  4th  June,  1787,  was 
made  upon  the  supposition. that  the  premises  should  be 
pulled  down  and  re-built  at  such  a  time  as  specified  in  the 
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1029.       kaie  of  4th  Jim^,  1787;  and  taking  into  comidention  die 

^i^>/<w      coYenaot  to^re-biiild  in  that  leaae,  the  renta  reserved  aider 

^^'        those  two  leases  were»  taking  the  whole  as  one  baiiptiD^  die 

0%ttLT.     best  and  most  beneficial  jearl;  rents  that^  coosideiiqg  die 

nature  of  the  case,  could  be  reasonably  had  and  obtained 

for  the  said  premises  at  the  time  of  making  the  leases  of 

2SihMay,  1787,  and  4th  Jtme,  1787. 

DenrnaUf  C.  S.,  for  the  lessor  of  the  plaintiff.  Fin^ 
the  lease  of  4th  June,  1787»  is  not  within  the  leasing  power 
reserved  by  the  act  of  parliament,  and  is  consequently  void- 
There  was  a  lease  which -would  expire  on  10th  Odokr, 
1791,  subsistbgy  when  the  lease  of  29th  May,  1787t  was  ex- 
ecuted. It  is  said  by  Lord  Holt,  with  reference  to  leases  k 
Reversion,  that  '^  where  mention  is  made  of  leases  in  lefci- 
Aon  in  a  power,  diis  shall  be  intended  of  leases  to  oom- 
menoe  after  a  present  interest  in  beiog^  and  again,  ''  whea 
applied  to  a  lease  for  years,  it  shall  be  mtended  of  a  kase 
which  shall  take  effect  after  die  expiration  or  determinafion 
0t  a  lease  in  being.'*  WinUr  v.  Loioed(gf(a).  Now,  in  dm 
case,  the  first  lease  was  a  lease  in  reversioo>  wUch  was  to 
tak^  efiect  after  die  expiration  of  the  subsistbg  lease,  and 
was  an  execution  of  the  power.  Hie  second  lease  was  to 
take  effect  thirty  years  afterwards,  and  tlmefiofe  is  clearly 
not  within  the  power.  Then,  second,  the  rent  reserved  was 
not  the  best  and  most  beneficial  diat  could  be  had  or  ob- 
jtained,  withm  die  langu^;^  of  the  power^  becaase  a  mack 
higher  rent  was  to  be  paid  for  the  first  thirty  years  of  the 
leim,  than  for  die  remainder,  which  is  a  fiital  objection,  in 
another  point  of  view,  because  it  was  in  effect  taking  a  pre- 
mium or  foregift  for  making  the  lease,  and  was  as  direcdy 
in  viofaition  of  the  conditions  of  the  power,  as  it  was  likely 
io.be  in  the  .end  injurious  to  the  interests  of  the  reveinoner. 
On  these  grounds  the  plaintiff  is  entided  to  judgment. 

(n)  Com.  R«p.  37. 
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Uuledale,  contrd.  The  act  of  parlkment  empowers  the  1823. 
tenant  for  life  to  grant  leases  either  in  possession  or  rever-  ^*^</^^ 
BioD,  providing  only  that  thej  shall  not  exceed  the  term  of  ^^ 
oinety-nine  years,  and  therefore  as  the  tei;iant  for  life  waa  .OILsllt. 
authorized  to  grant  one  lease,  commencing  in  the  year  1791| 
for  the  full  term  of  ninety-nine  years,  it  seems  diflScuit  to 
suggest  upon  what  principle  he  was  prohibited  from  granting 
two  several  leases,  so  that  they  did  not  together  exceed  that 
term ;  because  the  only  possible  object  of  the  restriction  was 
to  prevent  -the  estate  from  being  chaiged  with  more  than 
one  term  of  that  duration.  Where  a  power  authorises  the 
appointment  of  a  fee  to  be  executed  at  several. times,  a  life 
estate  may  be  appointed  at  one  time,  and  the  fee  at  another. 
Racejf  v.  Smith  (a),  Snape  v.  Tution(fi).  So  where,  under 
a  power  in  a  will  to  lease  for  twenty-one  years,  the  donee 
leased  for  that  term,  and  then  a  year  before  tlib  expiration 
of  it,  made  a  new  lease  for  twenty-one  years  to  another  per. 
son,  to  begin  m  pracsenti;  it  was  argued,  that  although  he 
could  not  make  leases  in  reversion,  yet  such  a  lease  as  this 
he  might  make,  for  this  was  to  begin  presently,  and  the  in- 
heritance  was  not  charged  in  the  whole  with  more  than 
twenty-one  years.  Read  v.  Nash  (c).  llie  principle  there 
contended  for,  seems  also  to  have  been  recognised  by  Lord 
Ellenborough  in  Doe  v.  Prideaux  {d),  where  he  expressly 
alludes  to  Read  v.  Nash,  as  having  settled  that  point,  which 
he  adds,  *'  is  recognised  as  law  in  GoodiUle  v.  Funucan**  (e)* 
The  result  of  these  authorities  is,  that  tenant  for  life  may, 
by  several  instruments,  made  at  different  times,  execute  his 
power,  if  be  does  not  go  beyond  the  period  limited  in  the 
power.  It  is  to  be  observed  in  this  case  that  in  the  second 
lease,  made  in  1787^  the  obligation  of  re-building  is  im- 
posed on  the  tenant.  Now,  nothing  could  be  more  reason- 
able than  that  the  expence  to  which  the  tenant  was  to  be 

(«)  1  Vera.  84.  (rf)  10  Eait,  158. 

lb)  Cro.  Car.  4rt.  (f)  Dottg.  5. 

(c)  1  JLcon.  147. 
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1823.       pu^  10  re-building,  should  have  some  effect  upon  die  reot. 
According  to  the  finding  of  the  Jury,  the  Court  are  bound 
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9.  to  presume  that  the  rent  reserved  was'the  best  and  most  ap- 

proved which  could  be  had.  IBayley,  J.  As  between  lessor 
and  lessee,  the  finding'of  the  Jury  may  be  well  justified,  but 
is  that  so,  as  between  the  tenant  for  life,  and  tbe  rever- 
sioner i]  Then  the  case  should  be  submitted  to  a  second 
Jury,  if  the  finding  of  the  first  has  not  satisfactorily  ascer- 
tained this  point.  Admitting  that  two  different  rents  coold 
not  be  reserved  by  the  same  deed  during  the  whole  of  one 
term,  (and  which  cannot  be  denied),  still  in  this  case  there 
are  two  terms,  each  deed  reserving  a  rent  applicable  to  die 
respective  terms.  As  there  is  therefore  nothing  incongnions 
in  such  an  execution  of  the  power^  the  defendant  b  entitled 
to  judgment. 

Denman,  in  reply,  was  stopped  by  the  Court. 

Batxet,  J. — ^I  am  of  opinion,  that  die  lessor  of  the 
plaintiff  is  entitled  to  judgment.    The  case  admits  of  no 
doubt,  and  I  diink  the  first  point  is  sufficient  to  dispose  of 
it.    The  power  to  lease  is  a  power  by  which  one  man   is 
enabled  to  bind  the  property  of  another ;  and  therefore  we 
ought  to  take  care  that  it  is  executed  honesdy,  fiurly,  and 
consistently  with  the  authority  given.      The  party  is  poC 
at  liberty  to  do  that  indirectly  which  he  cannot  do  direcdy. 
It  is  conceded  by  the  defendant's  counsel,  that  under  one 
entire  lease  for  a  period  of  mnety-thrde  years,  two  indifierent 
rents,  one  applicable  to  a  portion,  and  the  other  to  the 
remainder  of  the  term,  could  not  be   reserved,  and   con- 
sequently that  if  the  two  rents  in  this  case  were  reserved  in 
the  same  lease,  it  would  not  be  a  valid  execution  of  the 
power.     Concedbg  that  point,  decides  the  question.     If  die 
two  rents  could  not  be  reserved  in  one  entire  lease,  it 
follows  as  a  consequence,  that  the  party  is  Jiot  at  liberty  to 
make  two  successive  leases  of  this  description.    The  ques* 


Doe 


SASTEB  TERM,  JPOU&TR  GEO.  iy«  595^ 

tioQ  here  \a,  not  whether  the  tenant  for  life  b  entitled  at        1823. 
different  periods  to  make  successive  leases,  but  whether  he 
has  a  right  at  one  and  the  same  period,  and  under  one  and 
the  same  bargain,  to  make  two  successive  leases.    I  think  he     Q'K.bi^^* 
has  not,  and  that  the  eiecution  of  the  leases  in  this  case,  is 
a  fraud  upon  the  power.    The  power  is  to  be  executed  by 
the  party  according  to  the  circumstances  and  condition  of 
the  estate  at  the  time  it  is  executed,  and  one  of  the  quali- 
fications of  the  power  is  to  enable  the  tenant  for  life  ''  to 
lease  for  any  term  or  number  of  years,  so  as  such  term  or 
number  of  years  do  not  exceed  the  term  or  space  of  ninety- 
nine  years  from  the  date  or  time  of  executing  such  lease,  and 
so  as  all  and  every  such  lease  or  leases  be  made  to  take  ^ect, 
either  in  poaeision,  or  immediately  afttr  the  determination 
of  the  leases  then  subsisting  thereof  respectively ^    Now  in 
the  first  place  this  is  not  a  lease  in  possession,  nor  is  it  to 
take  effect  immediately  after  the  determination  of  the  lease 
then  subsisting.    1  do  not  look  to  the  machinery,  but  to  the 
real  facts  and  substance  of  the  transaction.    In  substance 
the  two  leases  are  but  one,  and  are  in  pursuance  of  one- 
entire  bargain,  though  reserving  two  different  rents.    The 
entire  bargain  is  made  in  1787,  and  when  the  two  leases 
in  question  were  executed,  there  was  a  subsisting  lease, 
which  was  to  expire  on  the  10th  of  October,  1791 ;  so  that 
the  lease  which  was  to  conmience  in  June  1821,  was  not, 
in  the  language  of  the  power,  "  a  lease  to  take  effect  in  pos- 
session, or  imme<£ately  after  the  determining  of  the  lease 
then  subsisting.''    I  am  therefore  of  opinion,  that  this  is 
not  a  lease  made  in  pursuance  of  the  power.    There  is 
one  view  in  the  consideration  of  this  case,  which  would 
make  a  great  difference  to  the  reversioner,  if  the  tenant  for 
life,  instead  of  being  confined  to  the  power  of  making  one 
entire  lease,  might  make   several    successive  leases.    The 
argument  is,  that  the  tenant  for  life  b  entitied  at  one  and 
the  same  time  to  make  two  successive  leases*    If  so,  why 
may  he  not  make  twenty,  fifty,  or  even  ninety-nine  leases  { 
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1M3.'       H^fJ  \eue  ii  to  cootain  a  pow^r  of  re-entry  for  non-pay- 
^^^^'^^      nient  of  rent.     Such  a  power«  if  the  lease  be  entire,  will 
^^*         affect  the  whole  term  demised,  and  in  case  of  non-payment 
OIKvixT.     Qf  ,,gnt,  or  other  breach  of  covenant,  the  reversioner  would 
be  entitled  to  re-enter,  at  once,  for  the  whole  remaining 
term,  and  would  be  placed  in  the  same  situation  as  if  no 
lease  had  been  granted.    But  if  instead  of  one,  there  are  two 
or  twenty  leases,  he  wonld  be  only  entitled  to  take  possession 
for  the  term  for  which  the  particular  lease  b  granted.    The 
consequence  of  that  would  be  to  make  the  clause  of  re- 
entry absolutely  nugatory,  for,  supposing  the  tenant  to  be 
turtied  out  for  a  forfeiture  of  any  one  lease,  he  might  re- 
enter under  the  next  lease  in  succession,  and  so  defeaf  the 
right  of  the  reversioner.    No  sudi  consequence  would  fol* 
low,  if  but  one  lease  had  been  granted.    I  will  put  this 
case: — In  one  of  the  leases  a  rent  of  270/.  for  thirty  years 
is  reserved ;  suppose  the  tenant  for  life  dies  at  the  end  of 
twenty-seven  years,  and  die  reversioner  comes  into  posses- 
sion, and  then  the  lessee  informs  him  that  he  is  unable  to 
pay  the  remaining  three  years  rent,  or  assigns  the  lease  to 
a  pauper,  and  the  reversicmer  diinks  proper  to  enter  for  a 
forfeiture,  what  is  tb  prevent  the  lessee  from  re-entering  at 
the  end  of  the  thtee   years,  and  enjoying  the  'property  at 
the  reduced  rent  of  ISO/,  per  annum  until  the  end' of  the 
term  demised  by  the  second  lease  f    I  apprehend  nothing 
would  prerent  him  if  Uiis  power  has  been  properly  executed, 
but  it  would  be  monstrous  to  hold  such  a   doctrine.    I 
believe  this  is  the  first  instance  in  which  an  attempt  has 
been  made  to  execute  successive  leases  under  a  power  of 
this.description ;  and  for  the  reasons  I  have  given,  it  seems 
to  me  tliat  the  execution  of  successive  leases   under  one 
^  entire  bargain,  reserving  diflferent  rents,  is  a  fraud  upon  this 
power.    It  is  not  necessary  to  intimate  any  opinion  whether, 
if  the  tenant  had  honestly  and  bon&  fide  made  a  lease  for  a 
certam  term,  he  might  be  entitled  to  make  another  lease  for 
another  temi,  because  the  whole  transaction  is  to  be  con- 
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■idered  as  m  entire  bargaio,  and  I  am  of  opiuion  that  there  IQSS; 
bu  gbC  to  have  been  one  entire  lease.  Hie  remaining  queitioa  ^^v^^ 
Uy  whether  there  has  been  a  fcomplianfle:with  the  ftipttla-  ^* 

tion,  that  there  should  be  the  bert  >  and  most  beneficial  rent  O^^i'^* 
reserved.  There  are  certaiidy  in  this  case  two.|>ropositiona 
stated,  whieh  it  is  difficult  to  reconcile.  It  is  found  in  the 
case,  that  if  the  premises  had  been  let  m  .17^  for  the  entire 
period*  the  rent  of  270/.  per  annum  for  thirty  years:  would  be 
more  than  the  iair  annual  rent,  and  that  imli  ivould  be  les« 
than  the.  annual  value  for  the  remainder 'of  the  temi>^of 
sixty-three  years,  unless  the  tenant  was  bound  to  re>buildi 
Now  the  clause  in  the  power  upon  which  the  question 
arises,  says  nothing  as  to  a  covenant  for  re-bu3ding.  If 
die  premises  had  been  let  for  an  entire  term,  the  rent*  at 
die  commencement  would  be  too  high,  and  the  rent  at  the 
conclusion  woidd  be  too  low.  Upon  that  state  of  the  case, 
it  is  dear  that  the  lease  would  be  void.  The  lessor  is  not 
to  take  a  foregift,  nor  any  thing  by  way  of  premium,  but  is  to 
let  m  proportion  to  the  whole  value  of  the  premises  during 
die  whole  term.  If  they  are  let  too  high  at  the  early  part  of 
die  term,  it  follows  that  the  reversioner  will  have  too  little 
to  receive  when  he  comes  into  possession.  This  conse* 
qnence  Would  not  follow  if  the  whole  were  let  at  an  entire 
rent.  The  case,  it  is  true,  .finds  that  these  rents  were  die 
most  beneficial  that  coold  be  procured.  As  between '  the 
lessor  and  the  lessee,  that  maybe  true,  but  are  they  so 
with  reference  to  the  interests  of  the  remainder-man  i  I 
am  of  opbion,  for  the  reasons  I  have  stated,  that  they  are 
not.  It  is  suggested,  that  if  there  is  any  donbt  upon  this 
subject,  the  case  ought  to  be  sent  to  another  Jury  for  re- 
consideration. But  I  have  so  decided  an  opinion  upon 
the  first  point,  that  I  thmlc  it  would  be  doing  injustice  to 
the  plaintifif  to  send  the  case  to  another  Jury.  Upon  the 
'  first  question  I  am  clearly  of  opinion,  that  the  second  of 
these  two  leases  is  a  fraud  upon  the  power,  and  conse- 
quently the  lessor  of  the  plaintiff  is  entitled  to  judgment. 
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1838.  HoLBOYDj  J. — ^I  am  of.  the  sameopimon,  and  I  tbkik 

^^^^^^^      that  on  both  points  the  plaintiff  is  entitled  to  recover.    First, 
P^  theae  two  leases  being  founded  on  one  entire  bargain,  and 

O'&BixT.  iQservmg  two  different  rents,  are  clearly  a  fraud  upon  the 
power,  and  though  the  whole  term,  comprehended  in  botfa^ 
does  not  exceed  ninety-nine  years,  still  that  does  not  ie« 
move  the.  objection.  But  independently  of  this,  the  second 
lease  is  not  to  take  effect,  according  to  the  words  of  the 
power,  '5  in  possession  or  reversion  inuiediafely  after  the 
term  granted  by  the  then  subsistmg  lease  ;**  for  at  that  tinae 
the  previous  lease  would  not  expire  until  the  10th  Odober, 
1791*  Supposing,  however,  that  these  leases  could  be 
considered  only  as  one,  inasmuch  as  the  term  in  both  does 
not  exceed  ninety-nine  years,  still  as  different  recta  are 
reserved,  there  would  be  a  violatbn  of  the  power.  The 
bargain  being  entire,  the  rent,  whatever  it  is,  must  also  be 
entire,  and  extending  throughout  the  whole  term.  This  is 
not  so,  and  therefore  on  that  ground  the  plaintiff  is  entided 
to  recover.  Hen,  secondly,  I  think  the  rent  reserved  is 
not  the  best  and  most  improved,  according  to  the  requisites 
of  the  power.  We 'are  to  look  to  the  interests  of  the  re- 
versioner. It  may  be  true,  as  between  lessor  and  lessee^ 
that  the  rents  reserved  are  equitable  and  just,  but  by  this 
contrivance  the  reversioner  is  placed  in  a  worse  situatioii 
than  he  would  have  been,  had  the  power  been  properly 
executed.  A  laiger  rent  is  reserved  in  the  beginning  of  the 
term  than  the  premises  are  fairly  worth,  whereby  the  tenant 
for  life  derives  an  advantage  to  which  he  is  not  entitled^ 
and  during  the  remainder  of  the  term  the  rent  is  less  thaii 
the  premises  are  worth,  whereby  the  reversioner  b  de- 
prived of  that  benefit  virhich  it  was  the  object  of  the  power 
he  should  have.  On  both  grounds  I  thmk  the  plaintiff  is 
entitled  to  judgment. 


Best,  J. — I  am  of  the  same  opinion.    It  is  no 
to  the  first  objection,  that  die  power  lias  been  substantially 
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complied,  inasmuch  as  the  term  of  ninety-nine  years  has  not 
been  exceeded  in  both  leases,  so  as  to  injure  the  inherit- 
Bnce.  It  is  one  .of  the  expi'ess  conditions  of  the  power, 
that  no  lease  is  to  be  granted^  to  take  effect,  until  the  iey- 
piration  of  the  subsisting  lease.  Has  that  condition  be^ 
complied  with  i  The  lease  in  question  was  not  to  take 
effect  until  thirty  years  after  the  subsisting  lease.  The 
subsisting  lease  did  not  expire  until  10th  October,  1791, 
and  consequently  the  second  lease  could  not  be  valid  unless 
it  was  to  take  effe<^t  at  that  period  That  is  a  decisive 
objection.  But  supposing  it  were  not  so,  still  the  second 
point  presents  an  insuperable  difficulty.  Was  the  best  and 
most  approved  rent  reserved  during  the  term,  so  as  to  sa- 
tisfy the  condition  df  die  power  i  I  am  clearly  of  opinion 
that  it  was  not,  and  that  the  machinery  which  has  been 
adopted  would  produce  the  greatest  injustice  to  the  re-* 
▼ersioner.  A  rent  of  270/.  is  reserved  during  the  first 
portion  of  the  term,  and  IdO/.  during  the  remainder.  It  is 
conceded,  that  £70/.  would  be  too  much  for  the  term  de- 
mised in  the  first  lease,  and  130/.  too  little  in  the  second  ; 
but  it  is  aaid»  that  this  is  counter-balanced  by  the  stipula- 
tion that  the  tenant  shall  rebuild  the  premises.  In  this 
point  of  view,  the  bargain  may  be  very  fair  towards  the 
tenant,  but  is  it  so  towards  the  reversioner  I  Clearly  not| 
because  the  operation  of  this  proceeding  is  to  throw  the 
burthen  of  rerbuilding  entirely  typon  the  reversioner,  the 
value  of-  whose  estate  is  dimini^ed  by  the  expense  of  re- 
building, which  has  b^en  abated  from  the  tenant's  rent 
during  the  remainder  of  the  term,  and  put  into  the  pocket 
of  the  tenant  for  life.  It  is  quite  obvious  that  the  object 
of  this  C9i|trivance  was  to  cast  the  burthen  of  re-building 
upon  ihe  reversioner ;  and  I  think  we  ought  not  to  give 
effect  to  such  an  arrangement,  i  am  decidedly,  of  opinion 
that  upon  either  of  the  grounds  mentioned,  the  lessor  of  the 
plaintiff  is  entitled  to  judgment. 

Judgfnent  for  the  plaintiff. 
VOL.  II.  0  9 
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Jones  v.  Owbn,  Esq. 

Tiie  itatote      J.  RESPASS  for  an  assault  and  fiUse  ittprisomiieiit.  Hie 

1.^60,' imposing  declaration  waa  in  the  common  form*  but  addiiq;  that  the 

tiiedrW^rof^    defendant  struck  two  horses  of  the  plaintiff,  which  were 

cart,  &c.  for     drawing  a  waggon  of  the  plaintiff  on  the  king's  h^waj^ 

under  the  "d  °  **  and  Stopped  the  said  horses  and  the  said  waggon,  and 

SbereinTen.    ^^^^^  the  same  from  travelling  in  and  along  the  said  high- 

tloned,  antho-  way,  by  means  whereof  the  plaintiff  was  hindered  from 
rises  a  justice       ^       .         , .  *•  *     ..    «^  rv*        ^  #-     « 

on  bis  own      performing    his   necessary  affimrs/     &c.     Ine    defendant 

tiie^^o/one  V^^^^'^f  ^^sti  the  general  issne;  second,  son  assault  de- 
c^^?'t'th^  f.  ™®^® '  ^^'  thirdy  as  to  stopping  the  horses  and  cart,  ftc 
fender,  and  in  ^  that  on,  8ic.  at,  8lc.  defendant  was  riding  on  horseback  in 
der  refuses  to'  snd  along  die  said  highway,  and  that  the  said  cait  orwi^ 
nunr^or''the  S^°'  drawn  by  the  said  horses,  was  then  and  there  passing 
name  of  tbe  along  the  said  highway,  and  that  plaintiff  was  then  and 
cart,  &c.  lie  is  there  unlawfully  riding  upon  the  said  cart  or  waggon,  and 
like  ^penalty,^  there  not  being  then  any  person  on  foot  or  on  horseback  to 
out  wa^'^^t^'  guide  the  said  cart  or  waggon,  or  horses  drawing  the  same, 
be  apprehend-  and  that  defendant  thereupon  requested  plaintiff  to  come 
by  the  person  down  from  the  said  cart  or  waggon,  which  he  wholly  re- 
^^e^^mmU.  ^^^  ^^  ^^'  ^^  ^  ^^  contrary  thereof,  placed  himself 
ted.  Where  upon  the  shafts  of  the  said  cart  or  wanron,  behind  Ae 
the  driver  of  a,  .     .  •         .^  ®     '  ,.      , 

waggon  com-  horse  attached  to  the  said  cart  or  waggon,  and  immedmtdly 

Snc^wtuiiS^"  before  the  board  on  which  the  name  of  the  owner  of  die 

this  act,  in  the  said  cart  orwannMiwas  painted,  in  order  to  conceal  the 

Tiewofajns-  ^®  '^  ' 

tice,  and  hav-  name  of  the  owner  from  defendant ;  and  that  defendant 

himself  Wore  ^lereupou  requested  plaintiff  to  acquaint  him  with  the  name 

whichhU ni^"-  ^^  *®  owner,  which  he  wholly  refused  to  do,  and  thereupon 

ter*!  name  was  defendant  requested  plaintiff  to  move  on  one  side  of  the  said 

painted,  soas  'ii*^.  •«  «• 

to  prefent  the  <^<urt  or  waggon,  m  order  that  defendant  mipit  read  me  name 

^cMMiver  ud  ^^  ^®  owner,  which  was  painted  on  the  board  in  front 
the  Justice,  in 

order  to  ascertain  the  name,  stopped  the  horses  and  laid  hands  on  the  driTer,  and  removed 
bim  from  his  position  before  the  board,  and  thereby  informed  himself  of  the  ownership  :«- 
Held,  on  demarrer,  that  this  mras  a  trespass,  and  gate  the  drirtr  a  right  of  actkia,    . 
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dieieof,  with  which  said  last-mentioned  request  he  wholly 
refuted  to  comply,  whereupon  defendant,  in  order  to  read 
the  name  of  the  owner  of  the  said  cart  or  waggon,  so 
painted  as  aforesaid,  and  because  he  could  not  otherwise 
read  the  same,  stopped  the  said  cart  or  waggon,  and  the 
said  horses  so  drawing  the  same,  and  hindered  the  same 
from  traTelling,  &c.  as  he  lawfully  might  for  the  causes 
aforesaid ;  and  in  order  to  read  the  name  of  the  owner 
of  the  said  cart  or  waggon  so  painted  as  aforesaid,  and  be- 
cause he  could  not  otherwise  read  the  same,  defendant 
gently  laid  his  hands  upon  plaintiff,  in  order  to  remove  him 
on  one  side  of  the  said  cart  or  waggon,  and  did  remove 
him  on  one  side  thereof,  as  he  lawfully  might  for  the  cause 
aforesdd,"  8cc.  Upon  the  first  plea,  issue  joined ;  to  the 
second,  a  replication  de  injuria  suft ;  and  to  the  third,  a 
general  demurrer.    Joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer,  was  stopt  by  the 
Court,  who  desired  to  hear 

Paiteson^  contrd.  This  plea  is  a  sufficient  answer  to  the 
declaration,  under  the  60th  sect,  of  the  13  Geo.  3.  c.  78. 
Tn  that  clause  it  ii  first  enacted,  that  any  driver  of  a  wag- 
gon, 8cc.  riding  thereon,  not  having  a  person  on  foot  or  on 
horseback  to  guide  it,  or  refusing  to  discover  the  name  of 
the  owner,  shall,  upon  conviction  oil  the  view  of  a  justice, 
or  on  the  oath  of  one  witness,  be  liable  to  a  penalty  of  lOs, ; 
and  second,  that  any  such  driver  may  be  apprehended  by 
any  person  sering  either  of  those  offences  committed.  This 
clause  therefore  provides  two  separate  modes  of  proceeding 
against  an  offender ;  the  one  by  conviction  upon  view  of 
a  justice,  and  the  other  by  laying  an  information  against 
him  before  a  magistrate.  It  is  clearly  left  to  the  complain- 
ing party  to  adopt  whichever  of  these  modes  he  may, 
under  Ike  circumstances  of  the  case,  think  most  proper ;  for 
Che  statute  does  not  compel  the  apprehension  of  the  offender. 

C  e  2 
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Now  in  either  mode  of  proceeding,  the  defendant  was  per- 
fectly justifiable  in  the  measures  he  took.  If  as  a  magis- 
(rate»  he  intended  to  convict  on  his  own  view,  it  was  abso* 
lately  necessary  that  he  should  obtain  a  sight  of  die  board 
on  the  cart,  in  order  to  ascertain  whom  to  convict;  he  could 
not  know  the  name  or  person  of  the  driver, .  and  the  oiilj 
tneans  of  learning  his  name,  was  l^  discovering  die  name  of 
his  employer ;  and  therefore  in  this  view  of  the  case,  he 
was  justified  in  removing  the  plaindff  from  before  die 
board.  Again,  if  he  intended  to  lay  an  information  befbie  a 
magistrate,  either  for  the  riding  upon  the  waggon,  or  for  the 
refusal  to  discover  the  owner,  the  same  measure  vras  equally 
necessary ;  for  without  the  knowledge  which  that  act  gave 
him,  he  could  not  know  against  whom  to  infonn.  -  He  was 
not  bound  to  apprehend  the  plaintiff.  The  power  to  ap* 
prehend  is  evidently  additional  and  cumulative.  He  might 
not  be  physically  capable  of  apprehending  him,  or  he  mif^t 
not  chuse  to  risk  a  struggle  in  the  attempt.  Surely  then,  he 
was  justified,  for  the  ends  of  justice,  in  taking  any  step 
which  would  enable  him  to  convict  the  party  in  the  more 
convenient  yi^ay.  In  either  view  of  the  case,  therefore,  the 
defendant  was  justified  in  laying  hands  on  the  plaintiff,  and 
as  this  plea  is  framed  precisely  upon  the  words  of  the  act 
of  parliament,  and  is  large  enough  to  comprehend  both  cases, 
it  is  clearly  a  good  plea,  and  the  defendant  is  entided  to 
judgment  on  demurrer. 

Per  Curiam. — It  is  true  that  the  statute  provides  two 
methods  of  proceeding  against  an  offender,  the  one  by  con- 
viction on  view  by  a  justice  of  the  peace,  and  the  other  by 
information,  upon  the  oath  of  one  witness  before  a  justice 
of  the  peace,  and  it  adds  the  power  of  immediate  appre- 
hension by  any  person  for  the  purpose  of  enforcing  the  pe- 
nalty. But  the  defendant  in  this  case  has  unfortunately 
adopted  a  third  course,  for  which  the  statute  does  not  provide, 
aud  Hhich  this  plea  cannot  justify,  namelji  that  of  stopping 
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ike  korses,  and  of  forcibly  removing  the  driver  from  one  1823. 
port  of  the  waggon  to  another.  Statutes  of  this  description, 
which  provide  an  instant  and  summarj  remedy  for  offences 
so  dangerous  to  the  public,  are  highly  beneficial ;  but  they  Owen. 
are  extremely  liable  to  abuse,  and  we  must  take  care  that 
in  enforcing  them  parties  adhere  to  the  strict  letter  of  the 
law.  In  this  case  two  offences  were  completed,  the  riding 
upon  the  waggon,  and  the  refusing  to  communicate  the 
owner's  name ;  for  either  of  those  the  defendant  might  have 
convicted  the  plaintiff  on  his  own  view  as  a  magistrate,  or 
bmve  apprehended  him  as  a  private  individual  for  the  pur- 
pose of  his  being  dealt  with  according  to  law.  He  does 
neither,  but  lays  hands  on  the  plaintiff,  and  removes  him 
from  the  cart.  This  he  was  not  authorized  by  law  to  do; 
the  act  was  an  assault  in. law,  and  cannot  be  justified  by  the 
plea  which  he  has  put  on  the  record.  The  plaintiff  there- 
fore is  entitled  to  our  ji^dgment. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  Samukl  Locke,  a  Bankrupt. 

Case  sent  by  his  Honor,  the  Vice-Chancellor,  for  the  An  instrmnpnt 

.  .         .    1  .    ^  reciting  that 

opmion  of  this  Court.  it  had  been 

On  the  £dJiiwe,  1813,    the   following  agreement  was 'S'^J^^J^y  »«J^ 
made  between  the  bankrupt,  by  the  description  of  "  Th^^ro^^^t'^ln 
Reverend  Samuel  Locke,   of  Fanthamf   in  the  county  of  possesjiioD  of 
Surreif,  D.  D."  of   the  one  part,   and  William  Hdye%,  oi^^^^^^^?^^ 
Ae  Middle  Temple,  London,  student  at  law,  on  behalf  of  ^%^;^'^J^^ 

William  Lariadow,  of  the  city  of  Bath^  Esq.,  of  the  other  cannot  be  sneci 
^  npon  in  a  court 

part :  of  law,  even 

Whereas  the  said  5.  L.  has  agreed  to  sell  to  the  said  JJ^jJ^^^*.^^ 
J5f  •  L.  one  annuity  or  yearly  sum  of  iSjU  lis.  to  be  payable  ^oUed. 
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1823.       during  the  lives  of  the  said  W.  JL.  of  his  nephew  B.  L.  a 
captain  in  the  fViltMre  regiment  of  miiitsa^  and  of  the  said 
fV.  H.f  and  die  life  of  the  longest  liver  of  them,  at  die  pitoe 
of  600/. :    And  whereas  the  said  S.  L.  is  now  possessed 
of  a  certain  copyhold  mes8uq;ey  cotti^,  or  tenemest,  widi 
the  garden,  bam,  and  appurtenances,  and  a  copyhold  dose 
or  piece  of  land  adjoining  thereto,  containing  six  acres  or 
thereabouts,  and  which  premises  are  let  to  J.  W.  at  the  yearly 
rent  of  16/.  l6i.  and  the  same  are  sitoate  vrithin,  and  held 
of  the  manor  of  P.  in  the  parish  of  7.,  b  the  said  coan^  of 
Surrey.    And  he  is  abo  possessed  of  a  mortgage  secorirf 
for  the  sum  of  250/.  and  interest,  upon  another  copyhold 
messuage,  cottage,  or  tenement,  with  the  garden  and  ap- 
purtenances, and  a  close  or  piece  of  land  thereto  adjoining, 
contmning  in  the  whole  two  acres,  or  thereabouts,  and  held 
of  the  said  manor  of  P.  and  upon  a  freehold  close,  piece,  or 
parcel  of  land,  containing  three  acres,  or  diereabouts,  situate 
in  the  parish  of  T.  aforesaid.    And  he  also  holds  a  policy  of 
insurance.  No.  19|647,  bearing  date  £dd  December,  1801, 
obtained  from  the  Equitable  Assurance  Office  in  London^ 
whereby  the  sum  of  700/.  is  assured,  payable  after  the  death 
of  the  said  S.  L.  under  the  annual  premium  of  20/.  9f . :  And 
whereas  the  said  <S.  X.  has  proposed  to  secure  the  said  an- 
nuity of  66/.  12«.  upon  the  said  copyhold  premises,  of  which 
he  is  so^  possessed  as  aforesaid,  and  upon  the  said  mort* 
gage  security  and  policy  of  insurance.    Now  these  presents 
witness,  that  in  consideration  of  the  sum  of  600/.  of  lawful 
British  money,  this  day  paid  by  the  said  IT.  H.  as  agent  for 
and  on  behalf  of  the  said  fV.  L.  to  the  said  S.  L.  in  notes, 
of  the  Governor  and  Company  of  the  Bank  of  England, 
'  payable  on  demand,  the  receipt  of  which  sum  the  said 
S.  L.  hereby  acknowledges ;  the  said  S.  JL.  hereby  agrees 
that  he  will  forthwith,  when  thereunto  required  by  the  said 
fV.  L,  his  executors,  administrators,  and  assigns,  but  at  his 
own  expence,  make  and  execute  such  acts  and  deeds  as  die 
counsel  learned  in  the  law  of  the  said  ^.  L.  his  executors^ 
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&c.  rimll  imaonabiy  advise  for  surreodering  the  said  copy-  1829. 
hoU  preauses,  and  for  assigning  and  transferring  the  said 
mortgage  security  and  policy  of  insurance^  and  all  monies 
due,  or  to  become  payable  thereon  respectively,  unto  the 
said  fV»  L.  his  executors,  &c.  or  unto  such  person  as  he  or 
they  shall  direct,  aaxMrding  to  the  natnre  and  quality  of  the 
premises  Respectively,  upon  proper  trusts,  and  with  proper 
proviflioofl^  coveoants,  and  agreements  for  securing  to.  the 
eaid  IF.  X.  his  esecutors,  Sec.  the  payment  of  an  annuity  or 
yearly  sum  of  66/.  18f.  during  the  lives  of  the  said  fF.  L., 
M.  X.,  and  W.  J7.,  and  the  life  of  die  survivor  of  them,  fo 
be  payable  half-yearly,  on  the  %d  June  and  Sd  December  in 
every  year,  dear  of  all  deductions  (except  the  property  tax), 
the  first  half-yearly  payment  to  be  made  on  the  2d  December 
Aen  next  ensuing.  And  the  said  S.  L.  also  agrees,  that  he 
will,  at  his  own  costs  And  charges,  keep  the  said  policy  of 
insurance  on  foot  during  his  life,  and  that  a  proper  covenant 
for  that  purpose  shall  be  inserted  in  the  deed  or  instrument 
whereby  the  said  annuity  shaU  be  secured.  But  it  is  agreed, 
that  the  said  S.  L.  shall  be  at  liberty  to  re-purchase  the  said 
annuity  at  any  time  by  giving  seven  days  notice,  tad.  on  the 
expiration  of  such  notice,  transferring  into  the  name  or 
names  of  die  said  fV.  L.  his  executors,  &c.  the  sum  of 
982/.  ISf.  3d.  SL  per  cent,  consolidated  bank  annuities,  and 
paying  up  the  arrears  of  the  said  annuity,  together  with 
a  proportional  part  thereof.  And  lastly,  it  is  agreed,  that 
the  expence  of  the  necessary  deeds  or  instruments  for  secur- 
ing the  said  annuity  and  of  enroUmg  a  memorial  thereof, 
shall  be  borne  and  paid  by  the  said  S.  L.  In  witness 
whereof,  &c. 

This  instrument  was  never  enrolled.  A  commission  of 
bankrupt,  dated  13th  S^tember,  IBIQ,  issued  against  Samuel 
Locke,  under  which  he  was  duly  declared  a  bankrupt. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  above  instrument  was  a  grant  of  an  annuity  upon  which 
ao.  action  at  law  could  have  been  maintained  for  the  re- 
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18tt.        coveiy  of  the  arrears  of  die  annaity,  if  the  iostrumeiit  had 
''^^/^^      been  enrolled;  or,  whether  it  was  merely  an  agreemeat  to 
In  Be  LocKB.  ^^^^  ^^  annuity,  upon  which  no  such  action  could  have  beca 
roaintainejd,  if  it  bad  been  enrolled. 

F.  Pollock,  for  the  petitioner,  contended,  that  the  in- 
strunient  was  in  effect  a  grant  of  an  annui^,  auch  aa  wcNild 
support  an  action  at  law  for  the  recotery  of  arrears  dae 
upon  the  annuity.  It  must  indeed  be  admitted  that 
^n  annuity  could  be  granted  by  deed  only,  jind  that  the 
instrument  before  the  Court  was  not  altogether  perfect  as 
a  present  deed ;  but  as  it  contained  upon  the  face  of 
it  satisfactory  evidence  of  an  intention  existing  between 
the  parties  that  the  annuity  should  in  fact  be  granted, 
ther^was  enough  to.  make  a  legal,  cl^m  on  the  one  aide, 
and  a  legal  liability  oq  the  other,  and  i;x>nsequently  eoougb 
to  support  an  action  at  law  for  the  arrears  of  the  annuiljr. 
It  is  said  in  Finer^s  Akridgment{a\  **  Of  such  a  rent  as 
may  be  granted  without  deed,  a  writ  of.  annuity  does  not 
lie,  though  it  be  granted  by  deed."  Certainly  no  express 
authority  could  be  found  which  held,  that  an  annuity  not 
granted  by  deed  would  be  valid  in  a  court  of.  law ;  but  ha 
submitted  that  the  agreement  might  be  treated  as  evidence 
that  an  annuity  had  been  granted,  and .  he  relied  uppn  the 
language  of  the  recital, 

Abraham,  contr^,.  contended,  that  as  there  were  not 
words  of  grant  in  the  instrument,  it  was  quite  clear  that  no 
action  at, law  could  be  maintained  upon  it,  and,  after  citing 
Neild  V.  Smith  {b),  he  was  stopt  by  the  Court.  . 

The  Court  intimated,  that  there  was  no  doubt  whatever  in 

the  case.    A  grant  of  annuity  must  be  by  deed,  and  no 

action  at  law  can  be  maintained  upon  way  other  instrument 

for  the  arrears  of  an  annuity.    It  is  quite  clear  that  the  in- 

(a)  Tjlft.  Aimw(y,  505.  C.  9.  citlag  Co.  Lkt.  14S.       (»)  14  Vm.'49K' 
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strumeot  now  before  the  Court  is  not  a  deed ;  for  the  re-        1823. 
cital.evidently  refers  to  some  other  and  prior  agreement,      ^*^v^*^ 
and  the  instmmeot  itself  approves  itself  by  its  language,  a  ^      I^ck»« 
mere  agreement.    In  order  to  constitute  an  annuity  deed 
there  must  be  positive  words  of  grant  immediately  and  pre- 
sently; the  .word  '' grant'' must  be  used;  that  was  decided 
in  the  case  of  Nield  v.  Smith,  and  is  now  settled  law.    No 
such  word  is  used  in  this  instrument ;  it  u  altogether  pro- 
spective; and  therefore  no  action  at  law  can  be  mahitained 
upon  it  for  the  arrears. 

Hie  following  certificate  was  afterwards  sent  to  the  Vice- 
Chancellor :— « 

**  This  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  no  action  at  law  could  have  been  maintained 
to  recover  the  arrears  of  the  annuity,  in  case  the  said  in- 
strument had  been  enrolled* 

"  J.  Baylby, 

*'  G.  S.  HOLROYD, 

«  W.  D.  Bmt.- 


Nbwling  €.  Pearce. 

JKePLEVIN  for  goods  and  chattels  of  the  pluntiff,  dis-  By  an  inclo. 
trained  by  the  defendant  on  9th  October,  1821,  for  com  tidies  payable 
rents  claimed  to  be  due  from  Lady  Day  1815  to  Lady  Day  ^^S^i^^n. 

clo§aret  were 
extioguished,  and  Id  liea  thereof  a  Mm  rent  sobstitated,  which  was  directed  to  be  paid 
for  ever  afterwards  to  the  impropriator  and  vicar,  by  the  person  wbo  for  the  time  being 
should  be  in  the  possession  or  occapation  of  the  land  oat  of  which  the  rent  should  be 
issuing ;  and  a  power  of  distress  was  given  for  the  recovery  thereof,  the  same  as  is  for  rent 
service  or  other  rent  in  arrear.  For  several  years,  part  of  such  land  remained  on- 
tenanted  and  wholly  unprofitable  to  the  owner,  who  daring  that  time  resided  elsewhere. 
The  land  was  then  demised  to  a  tenant  who  entered  And  brought  it  into  cultivation  :— 
Held,  1.  That  during  the  time  the  land  was  untenanted  and  uncaltivated  the  landlord 
was  in  the  legal  possession  thereof,  within  the  meaning  of  the  f^t,  so  as  to  subject  him  to 
the  payment  of  the  com  rent  in  arrear ;  and,  «.  That  tlte  goods  of  the  teoanti  eooiiog 
in  under  him,  were  liable  to  distress  for  such  rent  ia  arrear* 
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1828.  1819#  under  the  BttrrimgiM  Indoeure  Act,  S6  Geo.  S.  At 
y^^  the  trial  befoie  Rkhardi,  C.  B.,  at  the  Cambrideetku^  Lem 
«.  AssueSy  l&iA,  the  Jury  were  <UM:haiged  bj  oonsent  firom 
givbg  any  verdict  on  the  issue  joined  on  the  firet  pleft,  aai 
on  the  second,  in  which  the  defendant  alleged^  ''that  no- 
ther  die  said  pluntiff,  nor  Buhatd  BendgAt,  were^  nor 
was  eidier  of  them^  ia  the  possession  and  occupatioii  of  the 
said  allotmentSi  at  any  or  either  of  the  times  at  which  Ae 
said  com  rants,  or  any  or  eidier  of  them  became  dne  asrf 
payable,  in  manner  and  form  as  the  said  defendant  hath  in 
his  said  cognizance  and  avowiy  respectively  allqfed,'' a  vof^ 
diet  was  taken  for  the  plaintiff,  with  one  shilling  damages, 
subject  to  the  opinion  of  die  Court  on  the  foUowmg 
case : — 

This  distress  having  been  taken  for  com  rents,  the  paf- 
ment  of  which  was  refused,  solely  on  the  gnmnd,  Aat  during 
the  period  when  the  rents  became  respectividy  dne,  the  famd 
was  not  liabk  to  the  payment  of  com  rent,  because  no  crop 
was  raised  upon  it,  and  the  owner  had  not  the  beoefidal 
eigoyment  of  it;  it  was  admitted  that  at  the  commence- 
ment of  that  period  Sickard  Bendyshe,  Esq.,  was  sdsed  in 
his  demesne  as  of  fee  of  the  land  for  which  the  com  renu 
were  claimed.  During  the  period  for  which  the  com  rents 
were  claimed,  Mr.  Bendythe  resided  at  a  distance,  and  the 
land  lay  uncultivated ;  no  crop  of  com  or  annual  produce 
was  raised.  At  the  termination  of  that  period  Mr.  jBeir- 
dyiht  demised  the  land  for  a  term  of  years  to  the  plaintiff, 
who  thereupon  entered.  The  defendant  proved  by  the  col- 
lector of  the  land  tax  in  Barrington,  that  he  received  the 
land  tax  due  at  Michaelmiu,  1818,  for  all  Mr.  BendyMn 
land  in  the  parish,  including  the  land  in  question  from 
Mr.  Swann  Hurrell,  the  brother  of  Mr.  William  Hwr^ll, 
the  agent  of  Mr.  Bendyshe^  and  Mr.  JV.  Hurrett  stated, 
that  he  bad  been  allowed  that  money  by  Mr.  BendyJie  in 
the  setdement  of  their  accounts.  The  plaintiff  then  called 
a  witness,  who  stated,  that  during  the  period  for  which  tha 
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corn  rent  was  claimed,  the  land  lay  barren,  waste,  and  un*       1828. 
occupied.    Sheep  were  turned  on  it  bj  any  one  who  pleased^       '^'^^^/^^ 
to  the  amQunt  occasionally  of  several  hundred.    Mr.  JBen-  «. 

^fike  did  no  repairs  upon  the  land,  nor  had  he  any  beneficial      P'^^^'** 
etgoyment  of  it  up  to  LiUfy  Day  1819*    The  land  had  been 
IB  the  ooGupation  of  a  person  of  the  name  of  Soulheby^  as 
tenant  to  Mr.  Bendgtke  during  all  that  time. 

The  act  of  pacUaoient  reCerred  to  in  the  pleadings  was 
entitled  "  An  act  for  dividing  and  idlotting  the  common  and 
open  fields,  meadows,  commonable  lands,  and  waste  grounds 
within  the  parish  of  forruigloii,  in  die  county  of  Cam* 
bridge^  and  enacted,  that  the  commissioners  therein  men- 
turned  should  value  all  the  common  and  open  fields,  mea« 
dows,  commonable  lands,  and  waste  grounds  by  that  act 
intended  to  be  divided  and  allotted,  and  also  thi^  inclosed 
lands  within  the  said  parish,  which,  at  the  time  of  passing 
the  act,  were  liable  to  the  payment  of  tithes  as  therem  men- 
tioned, at  the  rate  of  four  shillings  for  every  statuable  acre ; 
and  from  the  London  Gazette,  and  by  such  other  ways  and 
means  as  they  should  think  proper,  inquire  and  ascertain 
what  had  been  the  average  price  of  good  marketable  wheat 
in  the  markets  of  Cambridge  and  Roytion  during  the  ^term 
of  twenty-one  years  nest  preceding  MkhatlmoM  1794 ;  and 
should,  by  their  award  thereinafter  directed  to  be  made, 
ascertain  and  set  forth  distinctly  what  quantity  of  wheat 
should  in  thm  judgment,  according  to  such  average  price, 
be  equal  in  value  to  a  sum  set  on  all  the  said  common  and 
open  fields,  meadows,  and  commonable  lands,  and  waste  x 

grounds,  and  also  all  the  inclosed  lands  in  the  said  parish 
liable  to  the  payment  of  tithes,  at  the  rate  of  four  shillings 
for  every  statutable  acre ;  and  from  and  after  the  expiration, 
or  other  sooner  determinatiofi  of  the  subusting  lease  of  the 
great  or  rectorial  tithes,  or  in  such  other  time  as  thereinafter 
provided,  there  should  be  issuing  and  payable,  from  time  to 
time,  for  ever,  to  the  master,  fellows,  and  scholars  of 
TnmVy  College,  Cambridge,  as  impropriators  of  the  said 
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1023.  rectory,  aiid  to  F.  Finch,  vicar  of  the  said  vicarage  of  Bar-' 
rmgton  aforesaid^  and  their  successors  respectively,  accortl- 
ing  to  their  rights  aud  interests  therein,  out  of  die  lands  and 
estates  of  the  several  land  ov^ners  and  proprietors  of  estates 
in  the  said  parish,  (except  as  therein  excepted)  such  yearly 
com  rents,  or  sums  as  shouM  be  in  equal  vdue  to  the 
quantity  of  wheat  so  to  be  ascertained  by  the  said  commis- 
sioners; and  the  said  yearly  com  rents,  or  sums  of  money 
slMuld  be  payable  and  paid  by  the  person  or  persona  who 
for  the  time  being  should  be  in  the  possession  or  occupateoo 
of  the  respective  lands  and  estates  out  of  which  the  same 
should  be  issuing,  to  the  said  impropriators  and  vicar,  and 
their  successors,  for  ever,  at  the  place  and  on  the  days  • 
therein  specified ;  and  which  said  several  and  respective  com 
rents  should,  from  and  after  the  commencement  thereof,  be 
in  lieu  of  and  full  compensation  and  satisfaction  for,  all 
great  and  small  tithes  arising  within  the  said  parish  of  Bar" 
rington,  and  which  of  right  belonged  to  the  said  impro- 
priators and  vicar.  By  a  subsequent  clause  it  was  enacted, 
'^  that  the  said  impropriators,  and  their  successors,  should 
and  might  (demand  being  previously  made),,  have  and  ezer* 
oise  such  and  the  same  powers  and  remedies  for  recovering 
the  said  yearly  rent  of  four  shillings  per  acre,  subject  to  such 
variation  as  before  mentioned,  when  the  same,  or  any  pait 
thereof,  should  be  -  in  arrear,  as  are  by  law  given  and  pro- 
vided for  the  recovery  of  rent  service,  or  other  rent  in 


Bolfe  for  the  plaintiff.  Hie  question  in  this  case  is,  whe- 
ther the  com  rent  given  by  this  act  in  lieu  of  tithes  can  be 
claimed  for  a  period  during  which  the  land  in  respect  of 
which  it  is  claimed  has  lain  uncultivated  and  unprofitable» 
and  in  circumstances  under  which  the  tithes  themsrives  would 
not  have  been  payable.  The  act  provides  that  the  great  and 
small  tithes  shall  be  extinguidiied,  and  that  in  lieu  thereof 
the  impropriators  shltU  receive  a  corn  rent ;  a|id  th^  enacts^ 
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'f'  that  the  said  yearly  com  rents  shall  be  payable  and  paid 
by  the  person  or  persons,  who,  for  the  time  being,  shall  be 
in  the  possession  or  occupation  of  the  respective  lands  and 
•estates  out  of  which  the  same  shall  be  issuing."  This  clause 
is  not  to  be  construed  as  imposing  upon  the  owner  of  the  soil 
a  liability  which  must  render  his  estate  damnosa  hereditas*; 
:the  legislature  could  not  intend  to  impose  an  additional 
burthen  upon  a  land-owner,  merely  because  he.  already  had 
die  misfortune  to  possess  the  fee*8imple  of  an  useless  and 
unprofitable  tract  of  land;  and  yet  this  consequence  must 
ensue  if  the  present  claim  is  to  be  supported.  What  would 
have  been  payable  upon  this  land  if  the  inclosure  act  had 
never  passed  i  Clearly  nothing,  for  where  there  is  no  pn^ 
duce  there  is  no  tithe,  and  as  the  act  does  not  create  a  new 
payment,  but  oidy  substitutes  a  corn  rent  in  lieu  of  the 
tithe,  it  seems  to  follow,  that  the  com  rent  is  only  payable 
where  the  tithe  would  have  been  payable,  and  consequently 
•does  not  arise  where  there  is  no  produce  from  the  land.  In 
the  present  case  no  tithe  codd  have  been  payable,  the 
com  r«it  therefore  is  in  fact  a  compensation  for,  or  in  lieu 
of,  a  nullity,  and  the  tithe  for  which  it  was  intended  as  a 
substitute  having  ceased,  die  com  rent  must  of  necessity 
cease  also.  Aguin,  the  person  made  liable  by  this  clause,  is 
"  the  person  in  possession  or  occupation  for  the  time  being," 
which  the  present  plaintiff  cannot  be  held  to  be.  During 
the  period  for  whi(:h  the  com  rent  is  clumedf  no  person 
was  in  occupation  of  the  land,  nor,  properly  speaking,  was 
diere  any  person  in  posiesnon  of  it.  The  words  are  evidently 
used  indifferently  and  synonimously.  Possession,  as  here 
used)  does  not  mean  legal  seisin,  for  else,  even  when  the 
land  is  occupied  by  a  tenant,  it  wpuld  be  still  possesised  by 
the  owner,  and  so  the  owner  would  be  rendered  liable  to 
this  payment,  even  though  he  had  transferred  the  beneficial 
occupation  and  enjoyment  to  anothei*.  But  at  any  rate  the 
plaintiff  was  not  in  possession  of  the  land  during  this  period. 
Then  was  he  in  occupation  of  it  i    To  hold  that  he  was^ 
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183d.  would  be  productive  of  gtett  bvdship  and  iojoftice.     Here 

'^^^'^^  ii  land  lying  for  many  yean,  untenanted,  uncuitiTated,  and 

Nawujia  unproductive.    At  length  a  tenant  oomes  into  the  occupa- 


PiABOB.     ^^^  3Q  j  ^1  2  heavy  ezpenoe  and  great  labour  brings  it  i 

a  productive  condition,  and  then  this  daim  is  set  up,  and  he 
is  required  to  pay  the  airears  of  com  rent  for  all  the  ycais 
during  which  it  was  left  barren  and  deserted,  and  ^iriien  he 
was  in  all  respects  a  stranger  to  itt  Suppose  he  ahodd  be 
compelled  to  pay  these  airears,  from  whom  is  he  to  recover 
them  backf  Not  from  his  landlord;  he  can  have  no  daim 
upon  him  previous  to  the  commencement  of  his  tenancy. 
Mot  from  the  preceding  occupier ;  diere  is  no  such  peraon 
in  existence.  He  is  utterly  without  remedy,  and  sorely  such 
a  view  of  the  case  plainly  shews  the  iiQustice  of  the  claim. 
No  argument  in  ftvor  of  tbe  defendant  can  be  ckrived  from 
die  modes  prescribed  for  recovering  the  rent,  which  are  de- 
clared to  be  **  the  same  as  are  by  law  given  or  provided  for 
the  recovery  of  rent  sorvice  or  other  rent  in  arrear;"  be- 
cause so  fur  as  respects  the  present  occupier,  there  is  no 
rent  in  arrear,  the  arrears  bemg  in  respect  of  a  period 
elapsed  before  his  occupation  began.  But  without  rdyii^ 
upon  this  circumstance,  the  mere  fiict  that  the  land  was 
non*productive  is  an  answer  to  the  present  claim.  Suppose 
the  case  of  a  quantity  of  marsh  or  fen  land  oveiflowed 
and  remainmg  covered  with  water  during  a  space  of  two  or 
diree  years,  and  consequently  unproductive,  could  it  be 
contended  that  such  land  could  be  liable  for  tithes,  or  for 
diis  com  rent  which  is  substituted  for  them?  Certainly 
not,  and  yet  that  case  is  not  a  stronger  erne  than  the  pre- 
sent. Then  tbe  analogy  between  a  modus  and  the  present 
case  is  vei^  strong,  and  strSungly  illustrates  the  argument 
now  contended  for.  There  seems  to  be  no  real  distinction, 
in  p<Nnt  of  efiect,  between  a  modus  and  a  lettii^  of  the 
land.  The  object  of  a  modus  is  the  same  as  that  of  the 
presept  statute ;  the  language,  too,  of  both  is  substantially 
the  same,  and  surely  the  aigument  as  to  the  meaning  of  the 
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word^^  posseaaion/'  is  the  Mme  in  reference  to  both.  It  1828. 
must,  indeed,  be  admitted^  that  the  remedy  provided  is 
different^  but  the  remedy  in  either  case  can  be  only  co^ 
extensive  with  the  right  The  real  object  m  both  cases  is  ^^«»- 
to  substitute  a  payment  in  money  for  the  taking  of  the  tithes 
m  kind,  and  to  throw  the  burthen  of  that  payment  upon  the 
actual  and  beneficial  occupier  of  the  land.  Now  it  has 
been  decided  in  sevend  cases,  that  a  modus  throwing  the 
payment  on  the  land-owner,  without  reference  to  occupa- 
tion, is  not  good.  Brown  v.  Dunnery{a),  Driffield  v. 
OrreU  (6),  and  Ord  v.  Clark  (e).  It  is  indeed  competent 
to  the  legislature  in  any  particular  case  to  impose  the  pay- 
ment upon  the  owner,  as  such,  but  then  it  must  be  done 
in  express  and  unequivocal  terms ;  and  where  that  is  not  the 
case,  the  Court  will  lean  strongly  against  such  a  construc- 
tion as  is  calculated  to  break  in  upon  a  general  and  estab- 
lished principle.  The  application  of  such  a  construction 
in  the  present  case  would  be  productive  of  consequences 
extremely  injurious,  because  it  would  lead  to  a  general 
reluctance  on  the  part  of  cultivators,  to  take  land  at  all, 
and  at  least  would  deter  them  from  making  any  attempts  to 
bring  waste  land  into  a  state  of  cultivation,  when  they 
found  diat  the  immediate  result  of  their  labours  was  the 
imposition  of  a  heavy  and  ruinous  payment  on  account  of 
by-gone  years.  It  would  also  tend  to  defeat  the  very 
object  of  the  legislature.  The  policy  of  this  stotute  is  to 
encourage  the  fermer  to  bring  barren  land  into  a  stiite  of 
cultivation  on  profitable  terms.  The  result  is  decidedly 
the  contrary,  and  instead  of  relief,  an  accumulated  burthen 
is  laid  upon  those  lands  which  are  the  least  qualified  to  re- 
munerate the  expences  of  the  cultivator.  Then  the  only 
remabing  argument  is,  that  this  corn  rent  is  by  the  statute 
mad^  payable  out  of  the  land,  and  recoverable  by  distres^, 

(a)  Hob.  f08.  {€)  4  Gwill.  l'^.  5  Apstr.  6S8.  snd 

(^}  6  Price,  31^.  4  Wood.  480. 
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1829b        and  therefore  that  it  b  in  legpd  construction  a  rent,  and  af 

^^'^/'^^      such  is  payable  by  the  land,  without  reference  to  the  in- 

^'^l'"^     terest  of  the  party  in.  possession  or  occupation.    But  diis 

PBABcat     argument    is  not  conclusive.      The'  latter  words   of  that 

clause  have  a  qualifying  operation  upon  the  former,  and  the 

clause  taken  as^a  whole,  clearly  diews  the  intention  of  the 

legislature  to  have  been,  that  the  actual  occupier  for  the 

time  being  shall  be  the  hand  to  pay.    Construing  the  ac^ 

therefore,   accordii^    to    its  plain  and  ordinary  meamni^ 

having  respect    to  the  general  principles  of  law  on  this 

subject,  and   considering  the  extreme  hardship  which  must 

result  to  the  present  tenant  if  he  is  to  be  liable  to  the  claim 

now  made  upon  him,  the  Court  will  think  that  he  is  not 

included  within  the  operation  of  the  statute,  and  will  hold 

this  actioQ  maintainable. 

Robinson,  for  the  defendant,  was  stopt  by  the  Court. 

Bayley,  J. — I  am  decidedly  of  opinion  that  the  dis- 
tress in  this  case  was  perfectly  legal,  and  that  the  plaintiff 
is  not  entitled  to  any  remedy  by  the  present  action.  I  tkmk 
the  clause  in  the  inclosure  act,  by  which  the  com  rent  is 
substituted  in  lieu  of  tithes,  is  to  be  construed  as  a  bargain 
between  the  owner  of  tithes,  on  the  one  hand,  and  the 
land-owners  on  the  other.  In  this  case  the  plaintiff  is  the 
representative  and  tenant  of  Mr.  Bendyshe,  who,  as  die 
owner  of  the  fee,  is  in  the  eye  of  the  law  the  occupier  of 
the  land,  for  the  law  places  both  the  possession  and  the 
occupation  in  him.  Possession,  however,  is  in  my  opinion 
sufficient  to  bring  the  tase  within  the  act  of  parliament. 
Before  this  act  was  passed,  the  land  in  question  was  liable 
to  the  payment  of  tithes.  One  of  the  provisions  of  the 
act  is,  that  the  impropriator  of  the  tithes  shall  hence- 
forward receive  from  the  land-owner  a  certain  com  rent  in 
lieu  of  tithes.  It  defines  very  particularly  what  that  sub- 
stitution shall  be  i  it  calls  it  *'  a  yearly  corn  rent,"  and  it 
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^Mtka  of  it  as  *^  issiuog  oot  of  &e  land  ;**  these  are. strong       1823. 
and    expressife  terms,   alid  I  am  of  opinion,    that  they     ^^"^^^^ 
justify  us  in  considering  this  payment  as  a  rent  in  the  legal  «. 

sense  of  the  woid.  It  then  gdes  on  t6  enlict  the  mode  in 
which  the  payment  is  to  be  made,  and  the  hand  from  which 
it  is  to  come,  and  from  this  part  of  the  statute,  a  diflBculty 
has  been  suggested,  which,  however,  appears  to  me  to  be 
very  easily  surmounted.  It  is  provided,  that  the  person 
**  in  the  possession  or  occupation''  of  the  land  shall  be  the 
hand  to  pay.  The  sentence  is  in  the  disjunctive;  either  is 
a  qualification;  then  is  there  either  in  this  case  ?    Certainly  < 

there  is  possession  if  there  be  not  occupation,  because  the 
owner  of  the  fee  hajd  never  given  up  his  legal  estate,  although 
he  had  suffered  the  land  to  lie  for  a  period  uncultivated. 
This  part .  of  the  statute,  therefore,  having  provided  for  the 
payment,  and  having  made  it  a  charge  upon  the  land  itself, 
and  upon  the  owner  as  possessor  of  the  legal  estate,  a 
subsequent  part  goes  on  to  prescribe  the  mode  of  recovery 
where  the  payment  is  not  duly  made.  This  is  done  by  giving 
a  power  of  distress  ''  such  as  is  given  by  law  for  the  re^ 
covery  of  rent  service  or  other  rent,"  and  it  emphatically 
describes  the  payment  in  question  as  **  the  said  yearly 
rent."  Here  again  we  are  supplied  with  ample  grounds 
for  calling  this  a  rent,  and  the  conclusion  is,  that  the  land 
itself  is  made  liable,  and  is  to  be  resorted  to ,  for  the  pay- 
ment of  arrears  of  that  rent,  precisely  as  it  would  by  law 
be  for  any  other  species  of  rent.  I  am  not  prepared  to 
deny  that  this  view  of  the  statute  may  be  productive  of 
some  hardship  in  this  particular  case;  but  we  are  to 
administer  the  law  upon  general  principles;  we  cannot 
bend  it  to  particular  purposes,  or  vary  it  in  order  to  alleviate 
individual  hardships.  The  corn  rent  here  is  by  the  sta^ 
tute  substituted  for  tithes,  not  merely  de  anno  in  annum, 
but  for  ever,  and  therefore  I  think  it  stands  upon  the 
same  footing  as  any  other  rent,  which  the  party  is  liable  to 
pay,  whether  he  occupies  the  land  and  makes  it  productive 
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1828j       or  not.    For  these  reasons  I  think  Ass  idistiesft  wis  legd^ 
and  judgment  must  be  given  for  die  defendant. 


Nbwuiio 

r. 
9babce^ 


HoLROTD,  J.— It  certainly  appears  that  Ac 
respect  of  which  this  corn  rent  is  claimed,  was,  during  die 
period  for  which  that  claim  is  made^  in  one  sense  of  tbe 
word  unoccupied ;  that  is,  it  was  not  occupied  by  any  te- 
nant for  the  purposes  of  cultivation  and  profit*    Bat  in 
point  of  law,  the   owner  was   nevertheless  in   possession 
during  all  that  time,   and  consequently  he  was  in  the  eye 
of  the  law,  and  with  reference  to  the  provisions  of  this  act, 
the  occupier  also.    Then  taking  the  £icts  of  diis  case,  and 
the    provisions   of  the  statute  together^   it  is  found,  that 
certain  arrears  of  a  com  rent  are  due,  and  that  they  are  dne 
from  a  particular  person,  namely,  the  owner  of  the  fee, 
whose  representative   and    tenant  the  present   plaintiff  is. 
Under    this  statute  the   impropriator,  or  his  lessee,  has  a 
right  to  the  payment  of  the  com  rent,  and  I  do  not  see 
how  the  non-cultivation  or  desertion  of  the  land  can  in  any 
way  dimmish  or  retard  that  right.    Hie  case  eipressly  finds, 
that  during  the  whole  of  that  period  for  which  the  cora 
rent  is  claimed,  the  lands  in  question  were  in  die  occupa- 
tion of  Mr.  Bendyshe  by  a  tenant,  and  consequently,  al- 
though that  tenant  deserted  the  land,  the  occupation  did 
not  cease ;  in  point  of  law  the  occupation  can  never  cease ; 
but  when  the  actual  occupation  is  given  up  by  the  tenant 
the  l^al  occupation  reverts  to  the  landlord,  and  he  becomes, 
for  the  purposes  of  this   statute,  as  well  as  upon  general 
lq;al  principles,  the  occupier,  not  only  from  that  momrat 
prospectively,  but  in  relation  back  for  the  whole  period  of 
the  demise.    Upon  this  principle  the  present  plaintiff,  as  the 
tenant  and  representative  of  the  landlord,  becomes  clearly 
Kable  retrospectively,  if  this  charge  can  be  considered  as 
a  rent,  and  1  am  cleariy  of  opinion  that  it  must  be  so  con- 
sidered.   The  statute  calls  it  hi  express  terms  '*  a  yearly 
rent,"  and  it  also  impliedly  treats  it  as  such,  by  providing 


Mbwusg. 


for  tke recovery  tfiereof,  the  mmet remedies asare  fpven for       1823. 

««  any  other  rent;''  and  it  seems  to  me  .equally  plain  finom 

its  very  nature,    that  it  is,    and  was  meant  to  be  con«* 

stituted,  a  rent,  for  it  is  eipressly  madie  a  charge  upon  the      Pbab<^ 

land,  which  is  the  very  essence  of  every  rent    I  am  thero^ 

fore  of  opinion  that  the  land  was  liable  for  these  arrears, 

and  that  the  present  action  cannot  be  maintained, 

Bbst,  J.— I  agree  in  die  reasons  given  by  my  learned 
Brothers  for  thinking  this  action  is  not  maintainable.  This 
is  to  be  considered  as  a  composition  for  tithes  under  the 
4nthority  of  an  act  of  parliament,  and  is  not  a  person  who 
compounds,  obliged  to  pay  his  composition  at  all  events  i 

Judgment  for  the  defendant. 


Ramsdsn  and  Another  v.  Gibbs. 

AJEWr  for  penalties  under  the  post-horse  duty  acts.    At  Honet  Wxtd 
the  trial  before  AbbM,  C.  J.,  at  the  Sittings  in  Middletex,  pieuare  and 
in  Trimty  Term  last,  a  verdict  was  found  for  the  plamtiffs  Srride",  m 
.  for  one  penalty  of  10/.,  subject  to  the  opinion  of  the  Court  "J>'  w*^'*  *® 
upon  the  following  case :— -  posed  by  tbe 

The  plaintiffs  are  fanners  and  collectors  of  die  duties  and  iGm!  «! 
payable  in  respect  of  horses  let  to  hire  within  the  district  ^•®®' 
comprisbg  the  cities  of  London  and  Westminster,  and  the 
county  of  Middlesex,  and  the  defendant  is  a  person  duly 
licensed  to  let  horses  to  hire  within  the  said  district. 

On  the  11th  Jpril,  1821,  Joseph  Chapman  hired  of  the 
defendant  a  saddle-horse  for  a  day,  to  go  from  Little  Moor 
Fields  into  the  counti^,  and  back  on  the  same  day,  for  bis 
pleasure,  the  distance  not 'being  at  the  time  of  hiring  ascer« 

R  B  2 
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*  1823;        tuned;  and  the  charge  of  9f'f  wludi  the  defendant  de* 
v^/^/      manded,  was  paid. 

Kamsdbii  On  the  12th  Jpril,  1821,  Ae  same  penon  hired  of  the 
GiBBs.  defendant  anodier  saddle-hone  to  be  used  on  diat  and  the 
following  day,  for-  the  purpose  of  riding  from  Liiile  Moor 
Melds  to  Richmond  and  back  again^  die  dbtance  bdng  at 
the  time  of  hiring  known  to  be  a  distance  of  twenty  miler. 
The  defendant  received  from  him  for  such  hire  the  sum  of 
98.  At  the  time  of  hiring,  Chapman  said  to  the  defendant, 
**  I  wish  to  have  a  saddle-horse  for  to-morrow/'  upon  which 
the  defendant  asked  him  where  he  was  going,  to  whi<Ji  he 
replied  **  to  Richmond/'  and  that  he  should  return  in  the 
evening. 

On  the  13th  Jpril,  in  the  same  year,  the  same  peraoo 
hired  of  the  defendant  another  saddle-horse,  to  be  used  on 
the  following  day,  for  the  purpose  of  riding  ten  or  twelve 
miles,  the  distance  not  being  any  further  or  otherwise  ascer- 
tained at  the  time  of  hiring.  The  defendant  on  that  occa- 
sion charged  the  sum  of  Qs.,  and  Chapman^  at  the  time  of 
hiring,  said  to  the  defendant,  **  I  wbh  to  hire  a  saddleJiorse 
for  to-morrow/'  To  which  the  defendant  answered  **  veiy 
well,  where  are  you  going  f**  and  he  replied  *'  not  more  than 
ten  or  twelve  miles,  and  I  shall  return  in  the  evening." 

On  the  lAih  Jpril,  in  the  same  year,  the  same  persoor 
hired  of  the  defendant  another  saddle-horse,  to  be  used  on 
that  day,  for  the  purpose  of  riding  for  an  airing  from  Lkile 
Moor  Fields  into  the  country,  for  an  hour  or  two,  the  dis- 
tance not  being  otherwise  ascertained,  and  the  defendant 
charged  the  sum  of  4s.  At  the  time  of  hiring.  Chapman 
said  to  the  defendant,  *^  I  want  a  saddle-horse  to  ride  an 
hour  or  two,  for  an  airing  for  the  benefit  of  my  health/'    i 

On  the  21st  April,  in  the  same  year,  the  same  person 
hired  of  the  defendant  another  saddle-horse  for  fourteen  days, 
then  next  following^  to  be  used  for  the  purpose  of  ridbg 
on  a  journey,  the  distance  not  being,  ascertained.  The  de- 
fendant upon  that  occasion  charged  the  sum  of  2/.  Qs.^  and 
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4it  the  time  of   hiring.  Chapman  said  to  the  defendant^       1823* 

/'  I  want  to  hire  a  saddle-hone  for  a  journey,  and  shall  be      ^•^'n-^^ 

.out  fourteen  days.*  v. 

The  defendant,  after  he  had  let  to  hire  the  horses  above       p*^"'* 
nuentioned,  delivered  in  his  stamp  office  weekly  account^ 
in  respect  of  other  lettings  to  hire,  as  required  by  law,  but 

omitted  to  account  for  the  duty  of  Is.  9<'.,  due  in  respect 
of  the  hiring  first  mentioned ;  the  duty  of  2s.  6d.  due  for 
the  second;  die  duty  of  U.  9d*  due  for  the  third;  the  duty 
of  Is.  9d.  due  for  the  fourth;  and  the  duty  of  1/.  4^.  6d. 

due  for  the  fifth. 

The  defendant,  before  any  of  the  said  lettings  to  hire, 
duly  entered  in  his  return  to  the  assessed  taxes  the  horses 
so  let  to  hire,  and  paid  die  duty  of  £/.  17^.  6d.  per  horse, 
4»n  each,  for  the  current  year. 

The  questions  for  the  opinion  of  the  Court  were,  whe- 
ther the  defendant  became  chargeable  with  the  debt  of  10/. 
found  by  the  verdict,  or  any  part  thereof,  under  ai^d  by 
virtue  of  the  said  statutes,  or  any  of  them,  in  respect  of 
the  horses  so  hired.  If  they  should  be  of  opinion  that  the 
defendant  did  become  chargeable  with  the  whole  of  the 
debt,  the  verdict  to  stand  for  2/.  If  they  should  be  of 
opinion  that  defendant  was  not  chargeable  with  the  whole, 
hut  only  with  a  part  or  parts  of  the  debt,  the  amount  to  be 
reduced  to  such  sum  as  they  should  be  of  opinion  he  became 
chargeable  with ;  but  if  they  should  be  of  opinion  that  be 

^  did  not  become  chai^geable  with  any  part  of  the  debt,  th^n 
the  verdict  to  be  set  aside,  and  a  nonsuit  entered, 

By  the  schedule  to  44  Geo.  3.  c.  98,  which  repeals  the 
duties  imposed  by  25  Geo.  3.  c.  51,  a  mileage  duty  of  three 
halfpence  is  imposed  upon  eveiy  horse,  mare,  or  gelding, 
**  hired  by  the  mile  or  stage,  to  be  used  in  travelling"  in 
Great  Britain;  and  a  like  duty  of  three  halfpence  upon 

.  every  horse,  mare,  or  gelding,  hired  for  a  less  period  pf 
time  than  twenty-eight  successive  days,  for  drawing  on  any 
public  road  any  coach  or  other  carriage  used  in  travelling 
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1828.  post  or  otherwise,  if  the  distance  at  the  time  of  die  hiring 
shall  be  ascertained ;  and  a  duty  of  1$.  Qd.  on  each  hors^ 
mare^  or  geldiog,  Mrhere  the  distance  shall  not  be  ascei^ 

GuBi.  tained  at  the  time  of  hiring.  By  1  Geo.  4.  c.  SB,  whidi 
"Was  passed  to  prevent  doubts  which  had  arisen  respecting 
horses,  mares,  and  geldings,  let  to  hire,  to  be  used  in  tra- 
velling in  Great  Britain  by  the  day,  it  was  enacted^  '*  that 
the  duty  of  Is.  9^.  imposed  by  44  Geo.  3.  c.  98,  upon  evety 
horse,  mare,  and  gelding,  hired  for  drawing  on  any  public 
road  any  coaeh  or  other  carriage,  as  mentioned  in  that  act, 
shall  be  deemed  to  attach  and  be  payable  for  and  in  respect 
*of  every  horse,  mare,  or  gelding,  which  shall  be  hired,  to 
be  used  in  travelhng  in  Great  Britain,  in  all  cases  where  the 
distance  shall  not  at  the  time  of  such  hiring  be  ascertained ; 
and  that  when  the  distance  shall  be  ascertained,  the  duty  df 
three  halfpence  for  every  mile  of  such  distance  shall  be 
charged  in  respect  of  every  such  horse,  mare,  or  gelding.** 

The  question  raised  in  argumept  was,  whether  in  any  or 
all  of  the  instances  of  hiring  set  out  in  the  case,  the  horses 
80  hired  were  to  be  considered  as  horses  hired  '^  to  be  used 
in  travelling/'  and  upon  which  the  duty  imposed  by  the 
statutes  above  mentioned  were  to  attach. 

Bayly,  tor  the  plaintiff,  contended,  that  the  second  and 
fifth  instances  of  hiring,  set  out  in  the  case,  were  dearly 
liable  to  the  duties  imposed  by  the  44  Geo.  3.  c.  98.  s.  8, 
inasmuch  as  in  the  former  the  distance  was  ascertained  (a), 
and,  in  the  latter,  the  horse  was  hired  to  go  a  journey,  which 
was  clearly  ^*  a  travelling"  within  the  nieaning  of  the  statute. 
As  to  the  other  instances,  he  urged,  that  though  it  might  be 
'  argued  that  in  those  the  horses  were  hired  for  pleasure,  yet 
according  to  the  reasonable  construction  of  the  1  Geo.  4. 
c.  88.  the  duty  would  attach,  notwithstanding ' /Ae  jptivTiose 
for  which  the  horse  was  hired.    Unless  the  Court  could  give 

(a)  WkU€  ?.  BimOiff,  1  Bam.  Si  Aid.  166.    Hmley  v.  CMeHs^, 

'l5Ea3t,  J57. 
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to  the  word  "  travelliDg"  some  meaniog  different  from  that       1B23. 
expressed  by  the  statute,  it  was  quite  clear  that  the  duties     ^T^"^^^ 
would  attach  in  all  the  instances  stated.    The  word  ''  traveU  v. 

ling*^  was  as  applicable  to  the  case  of  a  man  riding  out  for 
plea9ure,  as  if  be  went  a  journey,  or  hired  a  horse  to  go  a 
given  distance  and  back  again  upon  business,  if  he  went 
along  the  road  on  horseback,  no  matter  for  what  purpose, 
^iU  he  would  be  '^  travellkg"  within  the  meaning  of  the 
statute,  and  the  duties  would  attach. 

W.  E'  Taunton^  contf  ^,  conceded  that  in  the  second  and 
Jfth  instances  of  hiring,  set  out  in  the  case,  the  duty  would 
4ittach^  but  in  the  others  he  insisted  that  the  defendant  was 
exempt  from  liability.  The  duties  imposed  by  the  44  Geo.  3. 
and  1  Geo.  4.  do  not  attach  unless  the  horse  is  hired  '^  to 
be  used  in  travelling."  If  the  horse  is  hired  for  pleasure 
410  duty  is  payable.  The  1  Geo.  4.  does  not  create  a  new 
tax ;  it  was  passed  only  to  explain  and  amend  the  44  Geo.  3, 
and  the  amendment  consists  merely  in  imposing  the  duty 
of  U.  9d.  per  day  where  the  distance  is  not  ascertained 
with  respect  to  horses  used  in  travelling,  in  like  manner  as 
if  they  had  been  used  in  drawing  under  the  44  Geo.  3 ;  the 
latter  statute  having  in  such  case  only  given  a  duty  of  three 
halfpence  per  mile  for  horses  used  in  drawing  any  coach, 
&c*  used  in  travelling  post  or  otherwise^  where  the  distance 
was  not  ascertained.  The  question  therefore  is,  what  is 
meant  by  the  words  '*  used  in  travelling^  mentioned  in  the 
schedule  to  the  44  Geo.  3.  In  no  one  of  the  three  instances 
of  hiring,  now  under  consideration,  can  it  be  said  that  the 
horses  were  used  in  *'  travelling"  in  the  true  sense  of  that 
word.  In  the  iirst,  the  case  finds  that  the  horse  was  hired 
expressly  for  the  rider's  pleasure ;  in  the  second,  the  hiring 
was  for  ten  or  twelve  miles,  the  distance  being  no  otherwise 
ascertained ;  which  is  ako  obviously  a  hiring  for  pleasure ; 
and  the  third,  was  merely  a  hiring  for  an  hour  or  two  for 
an  airing.    By  no  reasonable  construction  can  it  be  said 
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1823.  that  these  horses  were  hired  **  to  be  used  in  travelling/'  and 
therefore  the  defendant  is  not  liable  to  the  payment  of  any 
duty  in  respect  of  such  horses. 


Ramsdbii 

OlBBg. 


Bayly 9  m  reply,  re-urged  the  argument  nsed  in  the  out- 
set. 

Bayley,  J. — ^This  being  a  question  upon  the  liability  to 
pay  a  tak,  it  is  necessaiy  that  we  should  Jook  to  the  words 
of  the  act  for  the  purpose  of  seeing  whether  the  case  comes 
within  its  operation.  Taxes  ought  not  to  be  imposed, 
except  in  such  plain  and  unequivocal  terms  as  leave  no  rea- 
sonable doubt  of  their  application.  The  1  Geo,  4^  is  not  an 
act  for  making  a  new  duty,  but  for  the  purpose  of  amend- 
ing 44  Geo.  S,  and  the  clause  in  question  was  enacted  io 
order  to  prevent  doubts  which  had  arisen  respecting  horses 
let  to  hire,  to  be  used  in  travelling  by  the  day,  and  the  pro- 
vision is,  that  the  duty  of  \$.  9d.  imposed  by  the  44  Geo.  S, 
upon  every  horse,  &c.  hired  for  drawing  on  any  public  road 
any  coach  or  other  carriage  as  mentioned  therein,  shall  be 
deemed  to  attach,  and  be  payable  for  and  in  respect  of  eveiy 
horse,'  &c.  which  shall  be  hired  to  be  used  in  travelling^  in 
all  cases  where  the  distance  shaU  not  at  the  time  of  hiiii^ 
be  ascertained,  but  when  ascertained,  it  imposes  the  do^ 
of  three-halfpence  for  every  mile  of  such  distance.  It  was, 
therefore,  not  so  much  to  impose  a  new  duty  as  to  explain 
what  was  intended  by  44  Geo*  3.  By  that  statute  there  were 
two  duties  imposed  on  draft  horses,  one  of  three-halfpence 
per  mile,  where  the  distance  was  ascertained,  and  the  other 
of  U.  9^.  per  day,  where  it  was  not.  In  case  the  horse  was 
hired,  not  for  the  purpose  of  drawing,  but  of  riding,  the 
duty  on  hdrses  hired  by  the  mile,  or  by  the  stage,  to  be  used 
in  travelling  post,  attached,  and  then  the  duty  was  three-half- 
pence per  mile ;  but  in  that  part  of  the  clause  there  was  no 
U.  9d.  duty  imposed  where  the  distance  was  not  ascertained, 
a»d  I  am  satisfied  it  was  only  to  reoiedy  that  omission  that 
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flie  clause  in  the  1  Geo.  4,  was  btroduced,  the  object  of  iSda. 
which  was,  to  put  horses  hired  to  be  ridden,  and  used  in 
travelling  by  riders,  on  the  same  footing  as  horses  hired  to 
draw  carriages.  '  The  words  used  are,  "  to  be  let  to  hire  to  Oiaai. 
be  used  in  iravelling.'^  In  this  case  there  are  five  hirings, 
and  it  is  conceded  that  in  the  second  and  fifth  instances  the 
duty  imposed  by  the  1  Geo.  4,  attaches.  In  the  one,  the 
distance  is  ascertained,  and  according  to  the  case  of  Hanley 
V.  Cubberley  (a),  must  be  deemed  a  hiring  for  the  purpose  of 
travelling;  and  in  the  other,  the  horse  being  hired  for  a 
journey,  there  can  be  no  doubt  it  is  to  be  deemed  a  hiring 
for  the  same  purpose.  The  question  then  is,  whether  any 
of  the  other  cases  fall  within  the  statute ;  and  I  am  of  opi- 
nion they  do  not.  In  the  $rst  instance  the  horse  is  hired 
to  go  into  the  country  and  back  for  *^  pleasure.**  The  words 
of  the  statute  **  to  be  used  in  travelling/'  must  be  under- 
stood to  have  a  meaning  in  contradiction  to  other  purposes, 
for  which  horses  may  be  let ;  and  I  think  hiring  a  '^  horse 
for  pleasure"  is  one  of  those  purposes,  and  if  a  man  hires  a 
horse  in  order  to  go  into  the  country  and  back  for  the  pur- 
pose of  pleasure,  I  am  of  opinion  that  he  is  not  to  be 
considered  as  hiring  the  horse  for  the  purpose  of  travelling. 
The  third  case  b,  where  the  horse  was  hired  to  go  ten  or 
twelve  miles,  and  back  in  the  evening.  That  certainly 
might  be  considered  a  hiring  ''  for  the  purpose  of  travelling," 
if  the  party  had  fixed  in  his  own  mind  the  place  to  which 
he  intended  to  go,  more  especially  if  he  had  any  business  at 
the  place  to  which  he  was  going ;  but  it  being  uncertain 
whither  he  is  going,  I  think  we  cannot  say  that  the  horse 
was  hired  to  be  used  '<  in  travelling.^*  The  fourth  instance 
of  hiring,  is  for  '^  an  airing  into  the  country  for  an  hour  or 
two,'*  which  certainly  is  a  much  weaker  case  than  any  of 
the  others,  and  it  is  impossible  to  predicate  of  that,  that  the 
borse  was  hired  for  ^'  travelling.**    The  verdict,  thereforpi 

(a)  15  East,  f57. 
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1829.       BMUt  be  entered  for  the  second  and  fifth  cases  oolyi  for  tk 
^•^v-^      torn  of  1/.  7«» 

Holed  YD,  J.  was  of  die  same  opinioo» 

Best,  J.— Id  all  cases  where  taies  are  imposed!,  if  tlie 
words  of  the  statute  are  not  clear,  t^e  king's  subjects 
are  entitled  to  the  advantage  of  any  doubt  that  may  arise. 
In  this  case  it  appears  to  me,  that  the  le^slature  did 
not  think  it  proper  to  impose  a  duty  on  horses  bired 
for  pleasure^  for  otherwise  they  would  not  lyive  added 
as  part  of  the  clause,  the  qualifying  words  ^  to  be  used 
in  travelling.''  Unless  the  horse  is  used  for  the  purpose 
of  travelling,  I  think  no  duty  is  payable.  On  this  ground 
it  appears  to  roe,  that  in  the  first,  third,  and  fourth  hir- 
ings  stated  in  the  case,  the  duty  does  not  attach.  The 
first  is  to  ride  some  distance  into  the  country  for  plea- 
sure. That  is  clearly  not  travelling.  Suppose  a  jdso 
bires  a  horse  for  the  purpose  of  hunting  or  shootiflg,  it 
would  be  impossible  to  say  that  that  was  travelling*  T^^ 
other  instances  fall  under  the  same  observation.  Tbe 
fourth  instance  b  the  weakest  of  all  the  cases  put.  T^ 
the  hiring  was  for  the  purpose  of  riding  for  an  airing  mto 
the  cou^try.  It  is  quite  absurd  to  call  that  a  travelliog* 
It  might  as  well  be  said  that  a  man  who  takes  a  walk  into  the 
country  for  his  health  is  travelling.  That  cannot  be,  and 
there  is  no  difference  between  walking  for  amusement,  and 
riding  for  amusement.  In  neither  case  can  a  man  be  cod- 
sidered  as  travelling,  and  unless  it  is  travelling,  tbe  case  is 
not  brought  within  the  statute. 

The  verdict  was  ordered  to  be  reduced  to  tbe  sum  w 
1/.  7s. 
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Ramsdbn  aod  Anodier  v.  HodgkinMit^ 

X  HIS  was  also  an  action  of  debt  for  peiialties  under  the  a  compMitim 

posthbrse  duties  acts.    At  the  tml,  before  Jbbott,  C.  J.,  at  honSf  under 

the  Middlesex  adjourned  Sittings  after  last  Trinity  Term,  a  ^^  assessed 

verdict  was  found  for  the  plaintiff  for  seven  shillings  debt»  59G«o.s.c.5i. 

and  one  shilling  damages,  subject  to  the  opinion  of  die  te^'the^o^r 

Court  upon  the  foQowing  case : —  fro^^btur* 

On  the  2d  Jpril,  1821,  one  Robert  Bamett  hired  a  sad^  to  pay  the 

die-horse  of  the  defendant,  ''  to  be  used  in  travelling  from  by  i  GeoJ^ 

Bury  Street,  Bloomsbury,  to  Brentford,  being  a  distance  of  ^^'^^^^ 

fourteen  miles,  atid  paid  defendant  for  such  hire  the  sum  ^ones  are  let 

-  __-,,,,.  .  ^,  .*®  ^^^^  to  be 

of  10s.  oa.  for  the  whole  distance,  and  not  after  the  usual  used  ia  trm^ 

or  any  certain  rate  per  mile.    At  that  time  the  defendant  wa^  ^^  ^°^' 

assessed  for  the  same  horse  under  the  assessed  tax  acts,  and 

duly  and  regularly  paid  a  composition  for  the  same.     The    ^ 

defendant  omitted  to  account  for  one-fdUrth  part  of  the 

sum  so  received  in  his  usual  weekly  stamp  office  return. 

On  the  Sd  Jlpril,  in  the  same  year,  another  traveller 
hired  another  saddle-horse  olF  the  defendant  by  the  day,  for 
one  day,  ''  to  be  used  in  traveHing,"  tfie  distance  which  the 
horse  was  to  go  not  being  at  the  time  of  hiring  ascertained. 
The  defendant  was  assessed  for  this  horse  under  the  as« 
sessed  tax  acts,  and  duly  and  regularly  paid  a  composition 
for  the  same;  and  in  his  weekly  accouiit  to  the  stamp 
office  omitted  to  charge  himself  widi  the  duty  of  Is.  Qd. 
due  in  respect  thereof. 

On  the  5  th  Jtpril,  in  the  same  year,  die  defendant  let  to 
hire  io  another  traveller,  another  saddlenhorse  by  the  day,  ''t6 
be  used  in  traveHing,"  the  (fistance  which  the  horse  was  to 
go  being  ascertained  at  the  time  of  hiring,  to  be  twenty-one 
miles.    During  the  time  mentioned  in  tiie  declaration,  ti^ 
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1828»       defendaDt  was  assessed  for  eight  horses,  to  be  let  to  hire 
^^^V^      under  the  assessed  tax  acts,  and  duly  and  regnlariy  paid  a 
*^         composition  for  the  same,  according  to  the  form  of  the  said 
UonexiHioH.  gtatutes,.  and  the  same  were  duly  and  regukrly  returned  to 
the  commissioners  of  taxes  in  his  schedule  for  the  year  end- 
ing 5th  4pni^  1822.    In  his  weekly  account  to  die  stamp 
office,  the  defendant  omitted  to  charge  himself  with  the  duty 
of  three-halfpence  for  every  mile  of  such  distaocre  as  die 
horse  lastly  dliove-mentioned  was  hired  to  go.    The  ques- 
tions for  the  opinion  of  the  Court  were,  whether  the  de- 
fendant was  chargeable  with  the  debt  of  7s.  found,  by  the 
verdict,  or  any  part  thereof,   in  respect  of  the  horses  so 
hired,  or  any  or  one  or  more  of  them,  or  whether  the  com- 
/  position  paid  for  diose  horses  a?  saddle-horses,  exempted 

the  defendant  from  the  (payment  of  the  4oty  charged  upon 
them,  and  sought  to  be  recovered  I9  the  plaintiffs*  If  the 
Court  should  be  of  opinion  that  the  defendant  became 
chargeable  with  the' whole  of  the  said  debt  of  7s.  the  verdict 
to  stand*  If  the  Court  should  l^e  of  opinion  that  the  de- 
fendant did  not  becopne  chargeable  witl^  the  wbole»  but  only 
with  part  of  the  debt,  the  amount  to  be  reduced  to  such 
portion  as  the  Court  should  he  of  ofnnion  the  defendant 
became'  chai^geabte  mth.  But  if  the  Court  should  be  of 
opinion  that  the  defendant  did  not  become  chargeable  with 
any  part  of  the.  debt,  t}ie  verdict  to  be  set  aside,  and  a  non* 
suit  entered. 

Bayly,  for  the  plaintiffs,  was  stopt  by  the  Court. 

J.  L.  Adolphus,  for  the  defendant,  contended,  first,  that 
the  defendant  beii^  assessed  for  saddle-horses  let  to  hire,  and 
having  compounded  for  them  by  virtue  of  59  Geo.  3.  c.  51, 
was  not  liable  to  pay  any  duty  for  the  horses  in  question 
under  the  denomination  <^  ''  horses  travdling  for  hire ;"  and, 
IP^ouc),  that  tl^e  horses,  under  the  circumstances  stated  19 
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the  caae^  were  not  liable  to  the  duty  imposed  by  1  Geo*  4,       1828. 
c.  88,  8,3.    But,  ^'-^v^i^' 

RABfajWEM 
V. 

Per  Curiamr^The  compontioii  under  SQGeo.S,  c.Sh  H»»o*"»^"- 
extends  only  to  pleasure  .horses  used  by  the  owner  or  his 
servants,  but  does  not  extend  to  horses  let  to  hire,  though 
.the  party  should  compound  for  the  same,  and  consequendy, 
where  a  pleasure  horse  is  let  to  hire,  the  composition  does 
not  operate  as  a  protection  i^ainst  the  duty  upon  horses  let 
for  hire.  Then,  as  to  the  horses  in  question,  the  case  finds 
expresjsly,  that  every  one  of  them  was  let  to  hire,  **  to  be  used 
in  travelling."  In  the  last  case  (a),  we  decided,  that  where 
horses  are  let  to  be  used  for  the ;  purpose  of  pleasure  and 
recreation  only,  they  do  not  come  within  the  operation  of 
1  Geo.  4,  c.  88,  s.  3,  but  that  where  they  are  let  to  be  used 
'^  in  travelling/'  the  duty  attaches.  Here  every  one  of  the 
horses  was  let  to  be  used  in  travelling,-  and  therefore  in 
conformity  with  that  decision,  the  case  comes  within  the 
lGeo.4. 

Judgment  for  the  plaintiffs  (&). 

(a)  JUKuden  ^.  GtMt,  ante,  617. 

(6)  Vide  ArxT.  Swifi,  8  East,  684.  freliTord  ▼.  Todd,  S.  B.  580. 
Buw.  TooUy,  3  T.  R.  69.  Sayemii  v.  White,  11  East,  S30  i  and  SmUik 
V.  Moss,  3  M,  &  S.  15, 
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'The  Kino  i^;The  Invabitakts  of  RoTimnxi.B 
Obets. 

*W]iei«aiiifaior  JJY  an  order  of  two  Justices  Th^ntiu  Bh^kU  wu  le- 
tte '^^°m.  ^^^^  ^^  ^®  P^^  ^^  Tooting  Graoeney,  in  Sunty^  to 
^^J^dhaT-the  parish  ct  Rotherfidd  Grey$,  in  the  contity  of  Oxfortf, 
charged  from   und  on  appeal  the  Sessions  confirmed  the  order,  subject 
the  end  of  the  ^^  ^^  opinion  of  ihis  Court  on  the  following  case: — 
attiined^tjren*      ^®  pauper  was  bom  on  Ae  Md  November,  1794,  i*  the 
ty-one,   re*     appellant  parish,  where  his  father  was  settled.    In  the  jear 
fatiier'a  Ik-     1807  the  pauper's  fEtdier  removed  with  his  wife  andfamilj, 
tlMt  hT^s^'  including  the  pauper,  to  the  parbh  of  Tootimg  Graven^,  in 
not  emancU     the  county  of  Surrey,  and  took  a  cottage  there,  which  he 
has  ever  since  held  at  three  shillings  a  week.    Hie  pauper 
resided  widi  his  parents  at  Tooting  Graveney  tiD  1813,  wheti 
he  enlisted  in  the  marines,  and  went  abroad  in  that  service. 
He  remained  in  the  marine  service  till  the  8th  September, 
1815,  when^  in  consequence  of  tHe  reduction  of  that  corps, 
after  the  peace,  he  received  his-  discharge;     He  returned  the 
;iame  day  to  his  parents  at  Tooting,  being  then  under  the 
age  of  twenty-one  years,  and  occasionally  resided  with  them, 
working  as  a  labourer  on  lus  own  account,  from  that  time 
until  some  time  after  the   pauper's  father  hired  a  stable 
in  Streatham,    About  a  year  after  the  pauper's  return  home, 
the  pauper  being  then  more  than  tweuty-one  years  of  age, 
his  father  hired  a  stable  in  the  adjoining  parish  of  Streatham 
at  four  shillings  a  week,  which  he  held  about  nme  months, 
still  continuing  to  reside  at  the  cottage  at  Tooting  Graveney. 
The  cottage  and  the  stable  together  were  above  the  annual 
value  of  10/.    The  pauper  had  never  done  any  act  to  ac* 
quire  a  settlement  for  himself.    The  question  for  the  opi- 
nion of  the  Court  is,  whether  the  pauper  was  emancipated 
at  the  time  of  his  father's  gaining  the  settlement  in  Tooting 
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Gracen^.    If  so,  the  order  of  removal  to  be  confirmed,       I82a 
etbervibe  the  order  to  be  quashed*  ^-^v^i^ 

Thuiger,  ie  support  <rf  the  order  of  Sesdons,  contended^  i„  J^^^.^ 
that  the  pauper  was  emancipated  by  entering  into  the  marine  of 

■enrioe,  ivhereby  he  contracted  a  idation  wholly  inconsistent  kbld  Gbst«% 
with  parental  control.  This  case  was  distinginshaUe  from 
nny  Utherto  decided,  inasmuch  as  bera  the  pauper  had  en«> 
tMed  into  the  reguLur  service,  and  was  for  life  liable  to  be 
edited  upon  at  any  time  to  perform  his  militaiy  duty.  In 
this  point  of  view  all  parental  control  meiged  m  the  con* 
tract  into  which  the  pauper  had  entered  widi  his  sovereign, 
and  nothing  could  restore  him  to  the  parental  dominion* 
None  of  the  cases  of  setdement  under  die  head  of  eman- 
cipation would  govern  the  present*  Could  the  fadier  in  this 
instance  claim  his  son,  or  prevent  him  from  performii^  his 
duty  M  a  marine  when  called  upon?  If  not,  then  his  situa^ 
tton  was  repugnant  to  the  idea  of  parental  control.  The 
cases  of  Rex  v.lValpole  St.Peter*s(a),  and  Rex  v.Stantrixijb), 
were  distinguishable  from  this,  because  in  both  the  paupers 
had  respectively  attained  majority  before  they  returned  to 
dieir  father's  family*  The  latter  case,  indeed,  was  decided 
upon  a  different  ground,  as  was  observed  by  Lord  Kenyan 
in  Rex  v.  fVitton-cum'Tepambrookee  (c),  namely,  that  the 
pauper  had  contracted  a  relation  inconsistent  with  the  idea 
of  a  subordinate  situation  in  the  fisther's  fiimily*  This  die* 
tmction  was  also  taken  in  Rex  v^Roach{d).  The  recent 
case  of  Rex  v.  fVUmington  (e),  if  any  thmg,-  was  rather  an 
Authority  m  favour  than  against  the  present  argument,  be- 
cause there  Abbott,  C.  J.  in  enumerating  the  different  modes 
by  which  emancipation  was  effected,  observed,  ^*  that  there 
is  no  emancipation  during  minority,  excepting  by  marriage^ 
becoming  the  head  of  another  family,  or  contracting  a  rel»- 

(a)  Burr.  S.  C.  638.  t  Bott  35.  (d)  6  T.  R.  267. 

(6)  5  T.  R.  670.  \e)  Ante,  vol.  i.  140. 

(€)  3  T.  R.  355. 


The  Kino 

Vm 


CAIBS  IH  THS  king's  BXNCH, 

tkm  such  as  wholfy  amlpennamtUfy  to  odnde  the  ftAert 
control/'  Trying  dbk  case  by  the  last-mentioned  test,  it 
was  clear,  that  the  pauper  had  entered  into  an  engagement 

.      ^^AHTs  ^^^  ^^  emancipated  him  wholly  and  pennanently  from 
of  the  father^s  control,  inasomcfa  as  he  had  rendered  himself 

F»u>  Oaavs.  liable  to  the  control  of  the  crown  during  life*  Tbe  qnestioa 
in  this  case  was,  whether  enlisting  into  .die  army,  when  it  was 
eensidered  that  the  pauper  was  liable  to  serve  for  life,  and 
it  not  bdng  contemplated  at  the  time  that  he  woddever 
return  to  bis  father's  family,  did  not  constitute  a  complete 
and  perfect  emancipation.  The  Court  were  merely  to  look 
to  the  contract  at  the  time  it  was  entered  into,  and  not  to 
the  subsequent  circumstances  which  happened  to  release  the 
pauper  from  the  obligation  into  which  he  had  entered.  In 
this  ckae  undoubtedly  the  pauper  happened  to  be  diachaiged 
frpm  the  marines  before  he  was  twenty«one,  but  that  would 
make  no  difference  in  the  application  of  the  {»inciple  now 
contended  for,  because  the  Court  must  look  to  the  natare 
and  effect  of  the  contract  at  the  time  it  was  entered  into. 
Enlisting  into  the  army  was  contracting  a  rehition  wUch 
destroyed  the  parental  control,  and  effected  a  complete 
emancipation,  though  the  pauper  might  afterwards  return  to 
his  father's  &mily.  The  case  of  Rex  v.  Woburm  (a),  did  not 
shake  this  piinciple.  In  that  case  the  pauper  enlisted  as  a 
drummer  in  the  same  regiment  of  militia  in  which  his  fetfaer 
was  a  Serjeant,  and  the  Court  held,  that  he  was  not  eman* 
cipated,  but  fpr  a  plain  reason,  namdy,  that  the  enlistnient 
was  merely  a  temporary  suspension  of  the  father's  control. 
Here  the  pauper  had  enlisted  in  permanent  service  as  m 
marine,  and  had  the  prospect  of  being ,  a  soldier  for  life. 
In  that  respect  the  difference  between  the  militia  and  the 
regular  service  was  apparent,  for  in  the  one  the  contract  was 
to  continue  for  life,  but  in  the  other  it  was  only  for  a  giveM 
time,  and  the  soldier  was  only  called  upon  occasionally  to 
do  duty.    This  distinction  was  taken  in  Rex  v.  fVobum ;  and 

(a)  8  T.  R.  479. 
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tba 'Case    f  Rftr  v.  HordvJo&e  (a),  decided,  that  even  the        1823. 
aenrice  of  a  mUitia-maa  tatiil  the  age  of  twenty->ODe  worked 
emandpatioa. 


Tbe  KiMa 

V* 

The 

iNHABITAinrt 


BamemUl,  on  the  other  side,  i^raa  stopped  by  the  Courts     _   of 


FIBLD  GaBYt« 


'  BayIiEY,  Ji-^It  is  quite  clear  in  this  case  that  the  pan-* 
per  did  not  contract  sach  a  relation  as  effected  his  edaanci-' 
pation.  In  order  to  constitute  emancipation,  the  son  is  to  be 
wholly  and  permanently  free  from  the  father's  control.  En- 
tering into  die  army,  subjects  him  to  the  control  of  the 
c»6vm,  so  long  as  he  contbues  in  that  semce ;  and  if  he 
remains  in  the  army  until  after  fa6  is  of  the  age  of  twenty^ 
one,  dten  his  emancipation  is  perfect,  and  it  would  relate 
back  to  the  time.when  he  originally  enlisted ;  but  if  before 
he  attained  majority  he  was  released  from  the  service,  though 
be  became  sui  juris  with  respect  to  his  military  engagements^ 
yet  he  would  become  liable  agfun  to  the  control  of  his 
father ;  and  if  he  returned,  to  his  father's  roof,  he  would  be* 
come  a  member  of  his  father's  family,  and  consequently  re* 
main  uuemancipated.  If  reference  is  had  to  tbe  old  autho* 
rities^  the  principle  will  be  foupd  to  be  uniformly  the  same* 
The  opmions  of  Lord  Ktm/on  and  Lawrence^  J.  in  Rex  v. 
B»ach  are  perfectly  consentaneous  with  this  doctrine^  and 
in.  unison  with*  the  general  rule  laid  down  in  the  recent  case 
of'lier  V.  Wilmington  by  Abbott,  C.  J.,  who  was  extremely 
desirous  of  doing  that  .which  in  all  settlement  cases  is  most 
desirable,  namely,  of  laying. down  something  like  a  plain 
and  geneval  rule,  which,  should  not  be  open  to  ni^  except 
tions.  He  says,  '^It  is  of  great  importance  to  lay  dovm 
some  general  rule  upon  this  subject,  in  order  to  exclude 
discussions  of  this  kind  in  particular  cases,  and  I  own  it 
appears  to  me,  the  best  general  rule  to  lay  down  is,  that 
there  is  no  emancipatipn  effected  during  minority,  excepting 
by  marriage,  becoming  the  head  of  another  family,  or  con- 

.(o>5B.&  A.  176* 
-      YOL»  lU  5  S 
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1823.       tntting  a  relatioti   raeh  as   iRlofly  AMf  jMnsimiMlly  to 

^f^^      cidudc  the  father^  control.^    Enlerttg  into  Ihe  vmjii 

«.  certainly  contracting    a    relation   wkich  will  wkoUy  wmA 

IiiHABiTA«Ts  permanently  exclude  the  parental  control,  provided   he  le- 
RoTHBR-      '"""^'  ^^  *®  aenrice  until  after  twentyH>oe ;  bnl  if  he  be 

riBLD  Grits,  discharged  from  the  service  before  he  attains  that  age^  and 
returns  again  to  the  father's  famOy,  then  he  has  not  con- 
tracted a  relation  (according  to  Ae  eveoti  mkkh  nftc^ 
wards  occurred)  which  wholly  and  pBaaaiientfy  ezdndad 
parental  contrcrf.  So  that,  according  to  the  spoit  of  thai 
decision,  this  pauper  could  not  be  cmancipaled.  In  te 
case  of  Rex  v.  Hardmeke,  where  thepanper  served  in  lh% 
militia  for  five  years,  my  Lord  Oiief  Justice  s^a,  '*  The 
rule  of  law  is,  that  every  new  settlement  acquired  1^  the 
parent  is  communicated  to  die  children,  so  long  as  they  ra^ 
main  members  of  his  ftmily ;  and  the  qoeation  in  Aia  case 
is,  whether,  at  the  time  when  the  father  gained  hia  aetde- 
ment  m  Stanton  Harcourt,  this  pauper  nmaiacd  «  membar 
of  his  family  i  Now,  during  the  mimmty  of  tke  rUUj  tt 
will  remain  almost  under  any  eircumttmices  mwnnne^pated; 
but  where  the  new  settlement  is  acquired  by  the  parent  after 
,the  child  has  attained  twenty-one^  it  will  not  be  oonunnni^ 
cated,  unless  in  fact  the  child  continues  one  of  ihe  hmahfj^ 
In  this  case,  the  pauper  is  for  a  time  taken  Inim  i 
parental  control;  bnt  being  discharged  ftom  the 
and  being  then  under  the  age  of  twen^-one,  he  wiUiof^j 
submits  himself  to  the  control  of  his  Jatfmr.  j&ccofdiBg» 
therefore,  to  the  authority  of  that  case,  he  oontimies  a  nwai 
b^  of  the  family,  and  conseqoendy  his  fkdicr^s  sstdcaant 
is  communicated  to  him.  On  these  giouods,  iJmofdernf 
Sessions  must  be  quashed, 

HoLEOTD,  J. — I  am  of  t^  same  opitiion.    I  think  the 

son  cannot  be  considered  as  emancipated,  inasmnck  as  be 

had  returned  to  the  parental  control    before  be  nttasnrd 

twenty-one.    The  fiither  by  law  has  a  right  to  the  control  of 

•  his  child  until  he  is  of  age,  unless  some  other  eiigagement 
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eniered  into  deprives  him  of  such  right.     Entering  into  the       1823. 
ftrmj  may  be  considered  as  an  engagement  for  life,  inasmuch      ^<^v^ 
as  no  definite  period  is  mentioned  at  the  time  of  enlistment,         ^  v. 
and  the  party  could  not  leave  without  the  consent  of  the  j^     ^|'®^ 
Crown.    If  the  soldier  remained  in  the  service  until  twenty*  of 

bne«  he  would  then  be  completely  separated  from  his  father's  fisx4>  Oa«TS4 
family,  and  a  perfect  emancipation  effected ;  but  the  ground 
on  which  we  decide  that  there  is  no  emancipation  in  diis 
case  is,  that  before  twenty-one  the  pauper  was  discharged 
from  his  engagement,  and  returned  again  to  the  father's  coii« 
trol.    So  that  by  mere  enlistment  the  iather^s  control  is  not 
wholly  gone;  it  only  remains  in  abeyance,  and  therefore  if 
by  any  accident  the  infant  is  released  from  his  engagementa 
to  the  Crown  before  twenty-one,  the.father^s  control  revives, 
and  the  emancipation  is  not  affected.     It  is  argued,  that  by 
enlistment  the  pauper  rendered  himself  liable  to  serve  for 
life,  and  thereby  the  emancipation  became  complete.    The 
enlistment,  however,  is  not  to  be  considered  in  that  light. 
When  the  soldier  enlists,  he  is  undoubtedly  liable  to  serve 
for  life ;  but  it  does  not  follow  that  he  will  be  called  upon 
so  to  do;  for  the  Crown  may  think  fit  to  discharge  him  from 
the  engagement  entered  into ;   and  in  that  case  it  is  not  a 
service  f6r  life,  bnt  only  for  such  period  of  time  as  public 
exigencies  may  require  his  services.    If  it  were  to  be  con-' 
sidered  as  an  engagement  to  serve  for  life  at  all  events,  there 
might  be  some  weight  in  the  argument ;  but  as  the  engage- 
ment may  or  may  not  last,  according  to  circumstances,  I 
think  die  observation  falls  to  the  ground.    Here  the  pauper 
IS  releaised  before  twenty-one,  and  therefbre,  with  respiect 
to  the  law  of  settlement,  he  stands  in  the  same  situation  at 
if  he  had  never  been  in  the  marines. 

Bbst,  J. — I  think  the  pauper  wfts  not  emancipated  at 
the  time  his  father  acquired  his  settlement  in  the  parish  of 
Tooting  Graveneift  ^nd  therefore  the  order  of  Sessions  must 
be  quashed.  There  b  no  doubt,  that  by  the  policy  of  EnglUk 

8  s  2 
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1823.       'law,  the  pardDtal  authority  continaes  until  the  child  attaina 

^■^^-^^^      twenty-one ;    but  by  the  policy  of  the  same  law,    if  the 

'^""^ J^"*^     country  requires  the  serrices  of  the  infiuit,  he  is  at  liberty  to 

Tlie         contract  an  engagement  paramount  to  the  parental  control, 

of  and  subject  himself  to  the  dominion  of  those  persons  who 

nuToREYs.  "^®  P"^  ^"  authority  over  him.     That  ei^;agement  may  or 

may  not  last  for  life  ;  but  if  it  is  dissolved  before  twenty* 

ope,  the  parental  authority  comes  agam  into  operatioD,  and 

the  son  continues,   for  the  purpose  of  settlement  law^  a 

meu^ber  of  his  father's  family.    The  pauper  in  this  case 

comes  precisely  witlun  the  scope  of  this  principle,  which 

is  fully  supported  by  the  cases  of  JRex  v.  Roach  and  Rex  v. 

Wilmington. 

Order  of  Sessions  quashed* 


The  King  v.  The  Inhabitants  of  Fbrrybbidge. 

Vthett  fin  On  appeal  by  Richard  Rhodes  Milner,  Esq.  against  a 
were  planted  rate  or  assessment  for  the  relief  of  the  poor  of  the  town- 
lSl'lr^,5Jui-  ship  of  Ferrybridge,  in  the  West  Riding  of  ForAsiire,  the 

cipaUy  for  Sessions  ordered  the  rate  to  be  amended,  by  striking  out  a 
the  parpose  of    ♦  '     -^  ^^_ 

affording  a  portion  of  it,  assessed  upon  the  appellant,  amounting  to 
shelter  to  the  the  sum  of  16/.  l6s.  lOcf.  in  respect  of  his  woods  and 
infancy" and "^  plantations,  subject  to  the  opinion  of  this  Court  upon  the 

were  cut  from  following  case  :— 

time  to  time  as  .  . 

the  oaks  and        The  appellant  is  the  occupier  of  650  acres  of  land  in 

inorerMmto    Ferrybridge.    It  appeared  in  evidence,  that  in  the  years 

spread,  and      1735  ^nd  1786,  340  acres  of  the  said  land  were  planted 

ivhen  once  cut  '  .  .  .      ' 

did  not  spring  with  oak  and  ash,  closely  intermixed  with  Scotch  firs  and 

a!thongh,when  larches.      At    different  periods,  portions  of  the  firs   and 

ytelded'a^pro.  '^^ches  were  cut  down  for  the-  purpose  of  thinning  the 
fit*— Held, 

tliat  they  were  not  aaUnhle  underwood  within  the  statnte  4S  JEltz.  c.  2.  4U|d  therefore  net 
rateable  to  tiie  relief  of  the  |)Oor.  Qa.  Whether  under  any  circumstances  firs  and  larcbea 
can  be  considered  underwood  i 
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plantations,  and  some  of  these  thinnings  were  sold  under        1823; 

the  name. of  fir  and  larch  poles,  but  the  greater  part  were     f^jT^^^ 

used  in  the  erection  of  buildings.    Considerable  thinnings  v 

of  the  firs  and  larches  have  been  made  within  the  last  four  Ihbabitahtb 

years,  and  produced  a  profit.     Many  of  them  were  of  the       fbrry. 

height  of  from  thirty  to  forty  feet,  and  contained  from  ten      bridge. 

to  twelve    cubit  feet  of  wood,  and  were  thirty  years  old. 

This  wood  was  cut  without  reference  to  size,  in  order  to 

allow  room  for  the  oaks  and  ashes  to  spread.    The  purpose 

of  introducing  firs  and  larches  into  these  plantations  was 

to  keep  the  same  thick  and  sheltered,  and  to  make  a  profit 

by  cutting  the  firs  and  larches  from  time  to  time,  when  the 

oaks  and  ashes,  by  reason  of  their  growth,  required  more 

open  space.    Fifteen  years  ago,  e^hteen  other  acres  of  the 

said  land  were  planted  in  a  like  manner ;  and  five  years  ago 

seventeen  other  acres  of  the  said  land  were  ako  planted  in 

a  like  manner.    The  eighteen  acres  had  been  thinned  by 

cutting  out  a  portion  of  the  firs  and  larches,  but  no  profit 

was  derived  from  such  thinning.    The  seventeen  acres  have 

not  yet  been  thinned.    The  roots  or  boles  of  the  firs  and 

larches  which  are  cut,  die  in  the  ground  and  produce  no 

shoots.    The  whole  of  the  land  so  pknted  has  always  been 

rated  to  the  relief  of  the  poor.    Upon  these  facts  the  Court 

of  Quarter  Sessions  was  of  opinion  that  this  was  not  that 

apecies    of  wood  liable    to  be  rated  to  the  relief  of  the^ 

poor,  and  directed  the  rate  to  be  amended  by  striking  out 

fluch  part  of  it  as  was  assessed  upon  the  said  appellant  in 

respect  of  the  whole  375  acres. 

E.  jtldenon  (with  whom  was  Bland),  itf  support  of  the 
order  of  Sessions.  The  question  is,  whether  the  fir  and 
larches  mentioned  in  the  case,  are  saleable  underwoods 
within  the  meaning  of  43  Eliz.  c.  2.  According  to  decided 
authorities  they  clearly  are  not  In  Rex  v.  Mirfitld  (a\ 
and  Aubrey  v.  Fisher  {b),  questions  respecting  saleabla 
(a)  10  East,  319.  (6)  Id.  446, 
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underwood  came'  under  the  conridertdon  of  dus  Court 
Lord  EUenborough,  C.  J.  in  the  former  case,  speaking  of 
saleable  underwoods,  within  the  meaning  of  the  statute  of 
Elizabeth,  says,  **  amongst  the  set eral  descriptions  of  per- 
sotas  whom  this  statute  makes  rateable,  the  oocvpier  of 
mkable  underwoods  is  one,  and  the  question  is,  wbedier 
they  can  be  deemed  saleabk  underwoods  except  in  tlie 
year  in  which  they  are  cut  down.  The  word  saiiesMslias 
not  a  very  precise  de6nite  meaning ;  it  may  mean  when  Aey 
are  in  a  fit  state  for  sale,  referring  to  the  ^time  wben  they 
are  cutj  or  it  may  mean  such  as  are  intended  or  destined 
for  sale,  in  contradistinction  to  such  as  are  to  supply  tkc 
land  with  estovers  for  fuel,  and  the  other  purposes  of  tkc 
estate.  In  the  former  of  these  cases  they  would  ooly  be 
rateable  in  the  year  in  which  they  are  cut ;  in  the  latter  tbey 
would  be  rateable  at  all  times ;  and  we  think,  after  fnH 
consideration  of  the  subject,  that  the  latter  is  the  proper 
meamng."  Accordmg  to  this  definition,  saleable  under- 
woods are  those  only  which  are  originally  destined  for 
sale,  and  the  primary  object  of  planting  which  is,  sal^  ahea 
they  are  fit  to  cut.  In  this  view  of  the  case,  a  definke 
and  precise  meaning  is  given  to  the  words  ''  saleable  nmler- 
wood."  This  means  not  such  woods  as  may  happen  in  &Gt 
to  have  been  sold,  but  such  as  are  jaleabte.  To  bring  dria 
case  within  that  definition,  therefore,  it  must  be  AewB, 
that  the  original  intention  of  cultivating  the  land  in  this 
manner  was  widi  a  view  to  seH.  the  tm  and  laftfaes  when 
they  were  cut.  Mow  the  fact  is,  ttiat  the.  primary  object 
was  not  to  derive  a  profit  by  the  sale,  but  to  afford  a  pro- 
tection or  screen  to  the  young  oaks  and  aabes,  planted  for 
the  purpose  of  becoming  timber.  In  the  case  of  Aubrty 
V.  FnkiT,  the  question  was,  whether  beech  trees  in  Brntk^ 
ifighamshire  were  saleable  underwood  accordii^  to  the 
custom  of  that  county.  Upon  the  trial.  Heath,  J.  told  the 
Jury,  that  the  only  question  for  their  determioation  was, 
whether  the  phintiff'a  wood  was  saleable  underwood;  and 


M  3U  die  vvUne89e»  apeed  thai  it  vaa  not  underwopd  at  a|^      i823. 
aod  was  differeiitly  managedj,  ^  and  clearly  distinguishable      ^'^^^/'^^ 
from'  underwood,  ih^y  nought  to  find  a  general  terdiet  for    '^^  ^*"^ 
Ifae  plaintiff,  whicb  they  accordingly  did.    There,  th^  ques-         The 
tiou  chiefly  turned  upon  the  ipode  of  management,  and  as  of 

itappeaffedtbat  the  practice  waa  to  qit  down  the  larger,     ^^qV. 
}uu)  leave  the  anaUer  wopd,  it  waa  held  that  the  trees  in 
MuU  casejrcire  n^t  underwood.    Considering  the  mode  of 
management^  ther^^jv,  as  the  criterion,  it  is  ^uite  clear 
ibftt  the  &rp  and  larchea  in  this^^ase  cannot  be  deemed 
^nderwQod.    Here  tb^  larger  trees  ar^  cut  down,  in  order' 
to  leave  room  for  the  oaks  and  ashes  to  grow  up  as  timber. 
^Undoubtedly  they  axe  not  thrown  away  as  useless;  but       , 
admitting  that  they  we^e  apld,  still  the  fact  ^f  sale  dqes 
not  make  tbem  saleable  according  to  the  definition  given  in 
JBLexv.Mirfi^d.     The  Court  are  to  loojc  to  the  original 
jntention    of  planting.       It  i$  clear,  that   they  were  not 
Ckr^oally  intended  for  sale ;  they  were  planted  for  a  totally 
lUffisreut  purpose^  a  purpose  inseparable  from  the  principal 
object^  namely,  the  cultivation  of  the  timber  tree3.      The 
mode  of  managemept  shews  clearly  that  the  proprietor  of 
|he  hmd  neiier  intended  them  as  an  object  of  sale.    They  are 
pot  cut  wUb  ie£ereiice  to  their  own  growth,  but  entirely  to 
Ihatof  the.fiBiber  tsees«  in  order  that  additional  room  may 
be  give9  tp  the  latter  when  it  becomes  necessary.    If  it 
mese  intended  by  the  proprietor  to  derive  a  profit  from  the 
eale  of  itbe  firs  and  larch^,  a  very  differoit  mode  of  mar 
Mesment  Miould  have  been  adopted*     Instead  of  cutting 
tbem  down  at  micertain  periods  according  as  the  timber 
ftieea  grew.. up  and  required  more  ^pace,  be  would  have 
fislled  them  at  Atated  periods,  and  standards  would  have 
Jbaenleft  at  oectain  intervals.    But  the  vei^  nature  and  cha- 
vacter   of  diis  species    of  wood  negative  tbe  notion  of 
imderwood.    When  »the  jfics  .and  Iaix:hes  are  once  cut,  the 
4raes  are  absolutely  destroyed,  and  the  bole  dies  in   the 
•yrouad^  never  agw  to  ehpot.    Hue  is  an  important  view 
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1823.  of  die  case,  when  considered  with  reference  to  tbe  statafa 
35  Hen.  8.  c.  17,  which  was  passed  for  the  preserratioo  of 
woods,  and  was  made  perpetual  by  13  JB/tr.  c.  25.     That 

iuJiTAM  f  *^*^^  prescribes  the  mode  in  which  coppice  or  underwoods 
of  shall  be  managed,  and  there  is  an  express  provinon  inade  for 

uriogb'.  the  preservation  of  what  are  called  die  springs  of  the  wood 
from  which  the  underwood  is  to  be  renewed.  This  can 
never  be  construed  to  apply  to  fir  trees,  which  are  known 
never  to  grow  i^ain  when  once  cut  down.  The  total  anni- 
hilation of  the  fir  tree,  when  severed  from  the  root,  was  in- 
deed the  subject  even  of  a  proverb  amongst  the  ancient 
Greekt.  It  is  obvious,  therefore,  that  when  these  sta- 
tutes speak  of'  underwoods,  they  refer  entirely  to  woods 
of  a  renewable  nature,  and  not  such  as  are  perishable. 
Firs  and  larches  are  clearly  not  renewable,  and  therefore 
do  not  fall  within  the  scope  of  those  statutes.  The  l^s- 
lature,  at  the  time  the  43  EHz.  was  passed,  must  also 
have  had  this  in  contemplation  when  they  used  the  words 
^'  saleable  underwoods/'  because  the  object  of  that  statute 
is  only  to  make  such  property  rateable  as  yields  an  amiual 
profit.  [Bayley,  J. — Coal  mines  are  included.]  They  are 
mentioned  specifically,  but  though  they  may  not,  strictly 
speaking,  produce  an  annual  profit^  yet  they  are  a  species 
of  property  upon  which  an  annual  computation  of  profit 
maybe  made,  so  as  to  make  them' the  subject  of  a  rate; 
and  that  is  one  of  the  reasons  assigned  in  tbe  books  why 
they  are  liable  to  an  annual  rate.  Upon  the  same  principle 
sand  pits,  Jinie  pits,  and  other  property  of  that  description 
are  rateable.  They  are  made  the  subjects  of  rate  because 
their  annual  value  is  matter  of  easy  calcnlation.  Now  in 
this'case,  how  is  the  annual  value  qf  the  firs  and  larches  to 
be  estimated?  They  are  not  cut  at  stated  intervak,  but 
atcdrding  as  tbe  oaks  and  ashes'  require  more  room;  They 
do  not  yield  an  annual  profit,  and  unless  they  do  they  are  not 
rateable';  for,  according  to'lier  v.  Miffield^  they  are  rateable 
according  tp  their  annual  value,  and  not  with  reference^  ^ 
the  year  in  which  they  are  felled.     Here   it  is  impossible 
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to  fix  anyannual  value  upon  which  the  quantum  of  rate  can        1823. 

be  assessed^  because  there  is  no  certain  rule  for  felling.     In 

one  year,  only  a  few  may  be  cut,  and  in  another  a  greater 

number,  but  in  every  instance  the  motive  for  cutting  is  the  _      '^^ 

due  cultivation    of  the    oaks  and   ashes.      When  an  oak  of 

Fbrry* 
happens  to  be  incumbered  by  a  fir,  the  latter  is  immedi-       xridcb. 

ately  cut  down,  whether  it  be  great  6r  small.  * 

The  Court  stopped  him,  and  called  upon 

Milner  in  support  of  the  rule  for  quashing  the  order  of 
Sessions.  Pirs  and  larches,  managed  in  the  way  stated  in 
this  case,  are  rateable  to  the  relief  of  the  poor  vnthin  the 
statute  of  Elizabeth.  The  Court  are  now  called  npon,  for 
the  first  time,  to  decide  that  every  species  of  wood  which 
is  not  timber^  is  not  liable  to  be  rated.  In  the  cases  of 
Aubrey  v.  JtsAer,  and  Rex  v.  Mirfield,  that  point  did  not 
come  under  consideration ;  they  were  decided  upon  their 
own  peculiar  merits,  without  involving  the  general  question. 
With  respect  to  the  mode  of  management,  as  the  criterion 
of  determining  what  is  and  what  is  not  underwood ;  the  case 
of  Aubrey  v.  Fisher,  as  far  as  it  goes  upon  that  point,  is 
an  authority  in  favor  of  the  present  argument,  because  it 
was  there  said,  that  ''  the  beech  poles  could  not  be  con- 
sidered saleable  underwood,  but  timber,  because  there  the 
larger  wood  was  cut  down,  and  the  smaller  was  left  to 
grow.''  No  distinction  is  made  here  as  to  the  uses  to  which 
the  firs  and  larches  are  to  be  put  The  plantation  is  nrade 
of  oaks  and  ashes,  and  the  firs  and  larches  are  merely 
subsidiary,  being  planted  for  the  purpose  of  sheltering  the 
former,  and  also  to  make  a  profit  by  the  sale  of  them. 
The  firs  and  larches  are  managed  in  the  usual  way,  and  are 
cut  down  year  after  year.  During  the  last  four  years  it  h 
found  by  the  case,  that  they  were  regularly  cut  and  sold  at 
«a  profit.  Upon  this  state  of  facts  tiie  question  is,  whether 
such  wood  is  not  liable  to  be  rated.    The  policy  of  the 


MWt       iMiilt  ^  F£iMAr(4  k  to  aMikf9  a*  much  prope^ 
^^^^"^      nteaUe  to  tb^  n  lief  of  the  poor,  avd  the  Court  will  give 
^  ^ «.  ^flbct  to  that  object  ki  the  preaeat  caae.    Tbey  will  not 

In^AT^TAHTf  ^^  "^  *"^  aobtle  diatipctiopi^  but  will  eatabliah  one 
»  "^  geseral  rule,  whiqh  abal)  ipclude  all  deacriptioDa  of  pro- 

aaju>oJi^      ductile,  properlty,  ao  that  the  burthaua  of  the  paiidi  aliall 
be  equally  divided  amongst  the  iobabitaats.    If  the  Coiiit 
should  hold  in  this  instance*  that  firs  and  larches  are  not 
rateable,   the  oonsaquenca  may  be  wy  iigurioua   to  the 
other  parishioners,  for  if  the  proprietors  of  poor  laoda  find 
Ibat  ihi^  4a.  the  moat  profitable  mode  of  managiDg  thdr 
est|it<a9^  and  they  can  thereby  exempt  themselves  from  pooiw 
ra^e^  one-half  of  the  pariah  may  be  turned  into  auch  pla*- 
^     Jtationa,  and  the .  burthen   of  maintaining  the  poor  will  be 
ibrown  upon  the  other  half*    The  principle  running  thnnigh 
idl  the  decisiopS'UpoQ  this  statute,  is  to  extend  it  to  eveiy 
lyii^Gies  of  property  which  can  be  fiiirly  included  within  its 
operation.    This  has  beea  the  pruiciple  governing  th^  Court 
JB  f  ufisti^na  as  to  the  rateability  of  mineai,  tolls,  and  other 
j^odttctive  property  of  that  description,    if  it  be  conceded, 
4heo«  that  fira  and  larches  are  productive  property,  there 
aeems  to  be  no  sensible  reason  why  they  should,  more  than 
:finy  other  prpperty,  be  e&»Bpt  from  rate^lity.    Under  the 
words  **  saleable  underwood,",  may  be  comprehended  every 
«pecies  of  wood  which  is  AOt  timber,  ei|ber  by  the  common 
iaw  of  the  land*  or  the  custom  of.  the  cpupUy.    There  is  oo 
custom  stated  in  this  case^  that  firs  and  larches  are  tiinber. 
Some  tieea  may  be  timber  aocordiqg  to  th^  i;ustom  of  the 
OMintry,  though  not  so  i^  the  comaoia  law^  and  unless  it  ia 
Ibund  in  this  caae  that  fira  nod  larches  are  timber  by  the 
^custont>  the  Court  oanoot  inf^r  it  froni  the  uses  to  which 
they  may  happen  to  be  applied.    The  i^qpular  meaning  of 
ainderwood  cannot  govern  this  <;ase ;  the  Court  must  heae 
tegard  to  its  meanmg  as  found  in.  the  common  and  atatiM 
Hm.    There  is  a  distinction  ta|cen  in  the  statute  45  JEdm*  % 
c.  3.  .betM*een  "  silva  c«dua"  and  *"  gms  bois.**    ThatalaF 
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tiite  recites,  that  '^  at  die  coin|daiiit  of  the  great  men  and       WiSk 
commona,  abewingi-  by  tbeir  petitiaiii  that  whereas  they*  sell 
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J?  their  great  wood  of  the  age  of  twenty  years»  thirty  years, 

s  forty  years,  or  of  greater  age,  to  merchants,  to  their  own         '^^ 

ja:  ppolit  and  in  aid  of  the  king  and  his  wars,  parsons  and  of 

2a  vicars  of  holy  church,  implead  and  draw  the  said  merchants      Baioeal 

I  in  the  spiritual  court  for  the  tithes  of  the  said  wood,  m  the 

:^  name  of  these  words  called    '  silva  osdua,'  whereby  they 

cannot  sell  their  woods,  to  their  great  damage,  8cc/'  and 

r»  then  enacts,  ''  that  a  prohibition  shall  be  granted  as  to  groa 

'X  bois/'     In  commenting  upon  this  atatute.  Laid  Coifcf,  m 

.8  iMi  643,  giirfes  the  definiten  of  those  woods  to  which 

.:  it  is  applicable.    He  says,  ^  It  appearelh  before  diat,  all 

the  bishops  claimed  only  tithes  de  utbboU;  of  underwood 

^  under  the  name  of  si7iw  cadma,  so  as  of  hmut  lmi$  of  great 

wood,  no  tithes  were  claimed,  but  herein  rested  two  doubts, 

4.  What  should  be  said  high  or  great  wood ;  (2.  Of  what 

^   .  age  the  same  should  he^  *  because  it  is  parcel  of  the  in* 

^  heritance/'     In  continuation  he  observes,  ''and  it  is  to 

liB    understood-  that   tUs  act    useth   these  words   grasss 

ioyeif    and  not  iutrnt  boyes  or  grawid  ftoyai^  which  word 

Is  also  used  in  the  books  of  dO  £dw.  3.  and  9  Hm.  fi..; 

and  in  this  act  this  word  grotiB    signifieth  specially  such 

wood  as  hath  been,  or  is  either  by  the  common  law  or 

custom  of  the  country  timber,  for  this  act  extends  not  to 

other  woods,  that  have  been  or  will  not  serve  for  timber, 

thoi^h  theybe  of  the  greatness   or  bigness  of  timber." 

From  this  it  apfiears,   that  all  wood  which  is  not  timber 

«idier  by  common  law,  or  die  ewstom  of  the  oountiy  ia 

4itheable^  and  therefore  comes  Hoder  the  definitbn  of  ailva 

cspdua  or  underwood.    By  the  common  law  oak,  ash,  and 

"elm  only  are  timber.    Where,  by  the  custom  of  the  country, 

Jother  woods,  such  as  birchrnspeD>  horsechesnut,  tec  are 

jaid  tobe  timber,  the  question  is  to  be  tried  by  an  issue. 

Walton  V.  Tryon  <a),  Bibye  ▼.  Huxley  {b},  and  Com.  IXg^p}, 

(«) «  OwiU.  SS7.    S.C.  Attbl.  (^)  Banb.  I9t.     ' 

130.  [c)  Tit  DUoMi,  H.  5. 
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It  is  not  the  nse  to  which  the  wood  is  put  which  makes  it 
timber ;  for  timber  or  not  timber  depends  upon  the  custom 
of  the  country.    Rex  v.  Minchin/uimpion{a).    To  whatever 
purpose  it  maybe  applied,. does  not  alter  its  diaracter, 
uidess  it  be  either  timber  by  the  common  law,  or  timbo-  by 
the  custom  of  the  country.    Neidier  does  tKe  age   of  the 
wood  make  any  difference.     In  Goodall  ▼.  Perkins  {b\  it 
was  held,  that  alder-poles,  though  of  trees  above  twenty 
years  standing,  were  not  timber,  but  titheable  as  silva  caedua. 
So  in  Turner  v.  Smith  (fi),  stub-oak,  and  ash  above  thirty 
years  old,  which  were  not  considered  timber  in  die  county 
<^  Essex,  were  held  to.  be  titheable.    But  the  substantial 
question  in  this  case  is,  whether  a  profit  has  been  nuule  of 
Ihese. trees.    It  is  expressly  found  that  for  the  last  four 
years  a  profit  has  been  made  of  them,  and  it  s^mfies  little 
to  what  purposes  they  have  been  applied,  whether  to  build- 
ing, husbandry  purposes,  or  sale.    In  Chambenfs  Cyehpsy 
dia  vadJacoVs  Law  Dictionary,   the  definition   given  of 
•underwood,  includes  coppice  and  all  other  woods  not  ac* 
counted  timber.    These  and  the  other  authorities  referred 
to,  go  to  shew  that  the  Court  are  not  bound  by  any  techni- 
cal understanding  of   the  words  ''  saleable  underwood  ;"* 
nor-  tied  down  by  any  statuable  definition  of  underwoods. 
It  is  suflSicient  if  these  trees  produce  a  profit  to  the  cultivator, 
to  bring  the  case  within  the  statute  of  Elizabeth^  which  in 
jnodem  times  has  received  a  liberal  construction,  with  a  view 
to  the  equalization  of  parochial  rates.    Considering,  th^«- 
fore,  the  extent  to  which  plantations  of  this  description  are 
earned,  and  that  if  these  trees  are  not  held  rateable,  the 
whole  burthen  of  the  poor-rates  may  be  thrown  upon  the 
rest  of  the  township;  considering  also,  that  whether  die 
Court  looks  to  the  strict  definition  of  underwood,  or  to  the 
implied  exemption,  these  trees,  under  the  circumstances  of 
.the  case,  may  fairly  be  considered  as  saleable  underwoods^ 
and  dierefore  ratable  to  the  relief  of  die  poor. 
(a)  3  Burr.  1508.  ,  (6)  2  GwMl.  543.  (0  Ibid.  dS9. 
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Baylev^  J. — ^I  am  of  opinion  that  the  order  .of  SeQsions        1023* 
must  be   confirmed.    The  statute  4S£/tz^'c.2,  does  not      ^^v^^ 
throw  the  charge  upon  every' description  of  property,  but  «. 

points  out  piarticular  descriptions  which  are  to  be  subject  to  ihhabitahts 
the  poor-rates,  and  those  are  '^  hinds,  houses,  tithes  impro*  p  ^^  « 
priate,  propriations  of  tidies/  coal-mnies,  or  saleMe  under'  beidob. 
woods.*'  The  statute  does  not  use  the  word  *'  underwoods^ 
per  se,  but  adds  the  qualification  *' saleable.**  'Now,  if 
before  that  act,  there  had  been  any  stdtnable  '  exposition  of 
the  word  ''  underwood/'  or  if  that  term  had,  from  time  to 
time,  occurred  in  different  acts  of  parliament,  so  that  the 
Court  could  have  seen  in  what  sense  the  legislature  faad'uaed  ^ 
it,  then  we  should  apply  it  in '  the  same  sense  in  construing 
this  statute.  But  the  industry  of  the  defendant's  counsel 
has  not  enabled  him  to  find  that  word  occurring,  so  as  to 
give  it  a  legislative  meaning,  prior  to  the  statute  to  which 
our  attention  is  now  directed.  It  has  been  argued  that  aU 
wood,  not  being  timber  by  the  common  law,  or  the  custom  ^ 
of  the  country,  must  be  considered  underwood,  and.coose* 
quently  as  firs  and  larches  are  not  timber,  they  must  be 
treated  as  underwood.  Whether  that  is  such  a  view  of  the 
subject  as  properly  applies  to  the  statute  of  EUzabeth,  it  is 
not  necessary  in  this  case  to  decide,'  because  that  statute 
does  not  speak  of  underwood  per  se,  but  of  saleable  uodei^ 
wood.  If  the  definition  urged  in  this  case  be  correct,  it 
would  bring  under  chiirge  a  great-  number  of  trees  which 
never  have,  in  the  general  understanding  of  the  word,  been 
considered  underwoods,  and  rateable  under  that  denomina* 
tion.  According  to  this  definition,  lime  trees,  avenues  of 
horsechesnuts,  and  aspen  might  be  considered  imderwood. 
So  of  other  descriptions  oC  trees,  such  as  plane  trees^  i|ia« 
pies,  and  hornbeams,  which,  generally  speaking,  have  never 
been  considered  as  falling  within  that  description.  Cer* 
tainly,  according  to  iny  understanding  of  the  word,  I  should  # 

have  thought  it  a  perversion  of  language  to  call  these  under^ 
woods.     I  know  what  coppice  wood  is,  and  I  know,  that 
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182S.       generally  epeftking,  coppice  wood  end  vndennpod  are  and 

iynonymously,  and  ihat  the  application  of  these  terma  is  in  • 

great  degree  governed  according  to  tbe  purposes  for  which 

laBABtTAiiTf  ^  wood  was  inteodedy  and  ^  objects  to  which  it  is  applied. 

of  G>nimon  underwood  is  a  description  of  wood  whieh  grows 

Fbrby* 
aaiDoa.      erpeditiously  from  one  a^d  the  same  stool,  and  from  which 

a  great  many  different  shoots  arise  in  succession,  and  catting 
down  which  does  not  destroy  the  principle  of  vegetatim, 
but  leaves  the  roots  to  send  up  a  fnsh  supply  of  stems*    la 
the  general  nuderstanding  of  mankind,  1  believe  that  ip  the 
definition  of  underwood,  -and  I  am  disposed  to  think  that 
that  is  the  description  of  underwood  to  which  the  statute  of 
ERtabeih  properly  applies.    But  whether  diat  be  so  or  nd^ 
we  find  the  word  salemble  in  that  statute,  and  I  think  by  the 
words  ^saleaUa  underwood,''  which  ware  under  conaiders- 
tion  in  Rex  v.  MirfUld  (a\  we  are  not  lo  consider  that  m 
saleable  underwood  which  b  in  a  fit  state  to  be  sold,  but 
sneh  as  was  originally  inleiided  or  destined  for  sale^  in  con- 
tindistinction  to  such  as  was  to  be  used  for  fuel,  mid  other 
purposes  of  the  estate.    I  am  of  opinion,  that  the  proper 
eonstlruetion  of  the  words  ^saleable  tanderwoods,"  is  that 
description  of  underwood,  of  which,  at  tbe  time  it  is  originally 
planted,  future  sale  is  one  of  the  main  objects  of  its  culr 
ture.    When,  thci^ore,  we  find  that  it  is  clearly  destmed 
for  a  perfectly  different  purpose,  I  think  w^  are  not  at 
liberty  to  consider  it  as  coming  %iithan  tbe  denomination  of 
saleable  miderwood.    Hiere  bre  many  places  in  which  froap 
dK  nature  bf  the  wood,  it  can  only  have  been  intended  for 
underwood.    Hazels,  for  instaniee,  can  never  he  intended, 
and  Vrom  their  nature  cannot  grow  up, -to  be  large  trees,  and 
y«f  are  extremely  valuable  for  underwood.    Where  there  nra 
large  plantations  of  this  description,  the  very  nature  of  the 
wood  imports  that  they  must  have  been  planted  for  pro- 
fit by  sale,  and  that,  sale,  was  the  chief  object  of  their  cidk 
tivation.    But  what  is  tiie  case  with  respect  to  firs  and 
(«)  10  Etit,  tl9. 
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valuable  which  can  be  planted.      In  general* '  th«  prin- 
cipal object    of  planting   them  is  for    the    purpose    of    "^«r 
shelteri  and  not   of  deriving  profit  by  sale.      This   loase  |||habit>^«» 
finds  expressly  that  die  orqpnal   object  of   planting  the  ^^^^ 

firs  and  larches  was  to  afford  protection  to  the  oaks  and 
ashes*  which  are  trees  of  a  slower  f^owUi^  and  require 
shelter  in  their  infant  state.  .  Shelter  and  protection  were 
therefore  the  primary  objects.  When  the  burc^es  find  &9 
are  cut«  what  is  the  puipose  in  view?  Tbey  are  cot  for  tht 
purpose  of  thinning  the  plantation  and  giving  more  space  to 
the  oaks  and  ashes  in  their  .progressive  gro^idi..  Itis  cook 
ceded  theti,  that  they  are  not  cut  ttxpNssly  williA  tiow.  t6 
sale  or  profit.  If  these  were  the  objects^  and  tl^e  .piopnuBtor 
wished  to  cut  down  his  firs  and  hurches  when:  the  pii<he  avaa 
highf  what  would  be  the  consequence  ?  His  oaks  and  ashc9 
would  be  exposed  to  the  woatber*  and  the  most  valuable 
part  of  his  plantation,  peiliaps,^estroyed.  Btit  it  is  quite 
obvious  that  these  trees  were  planted  merely  for  the  purpose 
of  shelter  in  the  first  instance,  and  of  thinning  when  the 
young  timber  trees  required  more  space*  Some  of  theio 
trees,  it  is  true,  were  sold  for  profit,  and  it  appears  that 
many  of  them  were  bovik  thirty,  to  fotty  feet  fajgL  Certwly 
ttn^  of  auch  a  height  do  not  aecord  with:  odeV.  notit^  0f 
underwood,  in  its  popular  sense  and  acceptation.  Bi^t  vr^ 
are  not  to  consider  this  case  with  reference  to  the  height  of 
the  trees,  nor  ft{^  the  ectual  purpose  to.tvhich  they  have 
been  applied  when  cut ;  we  must  look  to  the  prim»(y  ^Igect 
for  which  tbey  were  originally  planied.  it  is  quite  ^lear 
thai  profit  was  not  the  sole,  nor  even  the  principal  object 
of  planting  theae  tiiees,  and  the  fact  of  ttf^terwards  adiint 
does  not  make  it  saleable  underwood  widiin  the  statute  of 
Elizabeth.  1  think  it  would  lead  to  the  most  mtsdiievofip 
consequences^  if  pro|^ty  of  this  description  were  held  liable 
to  be  lated.  It  is  a  great  natiosMl  purpose  to  encourage  #he 
growth  of  timber.    The  proprietor  of  an  estate,  wh^.hf 
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18SS.  ,      Sedicates  his  land  to  the  growth  of  limber,  foregoes'all  pre* 
^*^^^^*^      8<mt.  profit,  and  looks  to  remuneration  -ut  a  distaot  periods 
V.  If  this  is  to  be  considered  saleable  underwood  from  the  time 

iMHABiTAVTs  ^  ^^  pbuited,  theu,  according  to  Rex  v.  MirfUld,  it  must 
,'P^  ^  he  rated  notmerely  in  die  year  in  which  it  is  cat  down,  bat 
BRiDOB.  in  every  year  in  wUch  it  is  growing.  •  Such  a  result  would 
be  most  injurious  and;  unjust.  Here  the  proprietor  of  an 
estate  devotes  340  acres  of  his  >land  principally  to  the 
growth  of  timber,  and,  with  a  view  to  encourage  the  growth, 
he  plants,  at -an  enormous  ezpenoe,  a  conttderable  quantity 
of  fir  and  lurch.  Is  he  then  to  incur  not  only  that  ezpence, 
but  also  to  sulgect  himself  to  an  annual  charge  upon  the 
firs  and  larches,  when  the  period  is  far  dbtant  when  he  wiH 
derive  any  profit  from  his. plantation?  I  cannot  think.  H 
was  the  intention  of  the  legblature,  in  passing  the  43  EUz. 
■to  bring  into  charge  property  of  this  description.  In  ge- . 
neral,  that  statute  seems  to  contemplate  diat  descripticMi  <tf 
property  which  annually  yields  a  profit.  This  is  property 
which  in  general  yields  no  annual  profit.  It  may  be  tme 
that  the  firs  and  larches  were  originally  planted  partly  wkh 
a  view  to  profit,  but  the  main  object  .was  the  protection  of 
the  timber.  For  these  reasons  it  i^pears  to  me,  that,  whe- 
ther this  be  undervvood  at  all  or  not,  it  b  not  to  be  consi- 
dered takabk  underwood  within  the  meaning  of  the  sta- 
tute. ' 

HoLROYD,  J.— From  the  statement  of  this  case,  it  ap- 
pears to  me  that  these  cannot  be  considered  **  saleable  uu^ 
derwoods"  within  the  meaning  of  those  words  as  used  in  the 
statute  of  Elizabeth.  Considerinjf  those  words  in  the  sense 
in  which  they  are  there,  used,  I  apprehend  they  mast  be 
understood  in  their  general  and  popular  seiise,  unlcfss  it  can 
be  made  to  appear  from  other  parts  of  that  statute,  or  from 
other  statutes,  that  they  were  intended  to  have  a  more  ex-^ 
tensive  construction.  It  has  been  argued,  with  great  inge^ 
puity,  that  under  the  denomination  oif  underwood  is  to  be 
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tdkiNi  all  wood  which  is  under  the  qnaiity  of  timber,  and       1823. 
b«8  not  become  timber.    I  cannot  agree  with  that  argu-      ^.^v-^^^ 
Bi^nt;    for,    according  to  the  decision  of  the  Court,  in  o. 

Mex  V.  Mirfidd,  that  notion  was  never  entertained.    It  cer-  lun^BrrAiiTi 
tainl J  is  not  agreeable  to  the  general  understanding  of  the  of 

word.  The  term  ''underwood/'  according  to  general  un-  bridge. 
derstanding,  b  more  applicable  to  what  is  called  coppice 
wood,  in  contradistinction  to  hautbois  or  high  wood,  and  is 
not  considered  as  extending  to  all  wood  which  is  not  Umber« 
The  great  division  is  hautbois  and  subbais.  There  are  three 
species  of  wood,  which,  by  the  common  law,  are  timber, 
oak,  ash,  and  elm ;  but  if  the  enlarged  interpretation  now 
attempted  to  be  given  to  the  word  ^'  underwood"  were  to 
prevail,  it  would  extend  to  beech,  aspin,  horse-chesnut^ 
lime  and  walnut  trees,  in  those  places  where  they  are 
not  timber  by  the  custom  of  the  country.  I  think,  bow- 
ever,  that  the  construction  of  the  word  is  not  to  be 
taken  to  this  extent.  But  even  if  firs  and  larches  came 
.within  the  definition  of  underwood,  still  if  they  did  not 
satisfy  the  description  of  '^  saleable*'  underwood,  they 
would  not  be  rateable  under  the  .  statute  of  Elizabeth. 
How  if  we  look  to  the  different  objects  of  rate  in  that 
statute,  they  are  such  as  generally  yield  an  annual  renewal 
of  profit.  That  may  be  said  even  of  a  coal  mine;  for 
when  once  it  is  opened,  it  affords  a  renewal  of  profits  as 
long  as  it  is  worked.  Underwoods  are  in  general  considered 
as  yielding  an  annual  profit ;  and  though  in  fact  they  are  not 
cut  annually,  yet  there  are  successive  renewals  of  profit, 
upon  which  a  rate  may  attach.  Firs  and  larches  are  clearly 
not  underwood  in  this  point  of  view,  because  when  once 
they  are  cut,  the  roots  die  in  the  ground,  and  there  is  no 
renewal  of  profit.  One  mode  of  ascertaining  whether  the^ 
can  be  considered  saleable  underwoods,  is  to  look  to  the 
objects  to  which  they  are  applied,  and  the  mode  of  manage- 
ment adopted  from  time  to  time.  Now  the  case  finds,  that 
the  principal  object  of  planting  was  to  afford  shelter  and 
VOL.  II.  T  T  • 
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1823.  protection  to  the  oaks  and  ashea,  ivhicb  are  more  valmlile 

^-^/^^  trees.    When  the  firs  and  larches  were  cut,  it  wms  not  to 

''**^^"®  make  a  profit  of  them,  but  expressly  for  tfau  porpoae  of 

The  giving  more  space  to  die  young  dmber  trees.    It  may  be 

of  true,  that  the  thinnings  were  carried  to  a  profitable 
Fkrrt- 
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bat  the  main  object  of  diinning  the  pkintation  was  in  aid 
of  the  cultivation  of  timber  trees,  to  wfaidi  the  propiietor 
looked  as  the  principal  souree  of  advantage.  Occaaieaal 
profit  seems  only  to  have  been  derived ;  for  on  one  occanoo, 
when  eighteen  acres  were  cut,  no  profit  was  made  of  them. 
This  fiftct  shews  that  the  original  purpose  of  planfing  dieiA 
was  not  solely  with  a  view  to  profit,  but  principally  ns  a 
shelter  for  die  oaks  and  ashes.  Therefore,  even  soppoaing 
the  trees  came  under  die  denomination  of  nndervrood^  still 
they  are  not  saleable  underwood  within  the  meaning  of  ^bm 
statute,  and  are  consequendy  not  rateable. 

Best,  J. — ^I  am  of  the  same  opinion.  It  has  been  urged 
very  properly,  that  the  statute  of  EHzab^h  ought  to  reccire 
as  extensive  a  construction  as  possible,  because  by  extemfing 
its  operation^  and  embracing  more  rateable  objecta,  die 
burthen  of  parochial  taxation  will  be  more  equalized.  I 
entirely  concur  in  the  truth  of  that  observation,  and  if  die 
legislature  could  have  contemplated  at  die  time  this  statata 
was  passed,  that  new  descriptbns  of  property  would  have 
come  into  existence,  it  is  highly  probable  that  terms  more 
extensive  than  the  statute  contains^  would  have  been  intro^ 
duced  to  embrace  this  description  of  property.  But  we  are 
to  construe  the  statute  as  we  find  it.  The  statute  only  afi^ 
{dies  to  such  property  as  in  Aict  produces,  or  may  be  coi»- 
sidered  as  producing,  some  annual  profit.  Hie  sul^jects 
enumerated  are  lands,  houses,  tithes  impropriate,  propria- 
tions  of  tithes,  coal  mmes,  or  saleable  underwoods.  It  ia 
to  be  observed,  that  when  diis  statute  was  passed,  saleabk 
underwoods  were  much  more  in  use  than  at  present.  At 
dmt  period,  underwood  constituted  the  chief  fuel  of  dia 
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country,  and  was  cultivated  in  great  abundance  in  the  neigb-        1829. 
bonrhood  of  towns.    In  more  modem  times,  coal  has  been 
brought  into  use,  and  underwoods  have  been  grubbed  up> 
and  the  land  turned  to  a  more  useful  account.    The  first  i„HA^TAiiTf 
four  subjects  of  rate  mentioned  in  the  statute,  are  clearly  of 

such  as  yield  an  annual  profit.  Why  coal  mines  were  so  bbidos. 
specifically  mientioned  may  reasonably  be  accounted  for. 
When  the  framers  of  the  act  proposed  to  rate  underwood,  k 
was  no  doubt  upon  the  principle  that  it  produced  an  ai»- 
nual  profit.  Upon  which,  it  would  be  very  naturally  sug^ 
gested,  <«  If  you  rate  underwood,  why  not  rate  coal  mines> 
which  produce  a  profit  to  the  owner  of  the  soil.**  It  is 
highly  probable  that  it  was  upon  some  such  suggestion  as 
this,  that  coal  mines  were  introduced  into  the  statute. 
Coal  ^lines,  when  worked,  do  produce  something  like 
an  annual  profit,  and  are  therefore  very  properly  the  sub- 
ject of  rate.  Now  the  question  arising  in  this  case  is, 
what  description  of  underwood  was  meant  by  the  legislature 
when  the  statute  was  passed.  It  is  argued^  that  every 
species  of  wood  which  is  not,  properly  qpeaking,  timber, 
must  be  considered  underwood,  and  therefore  rateable.     I  • 

think  the  true  construction  of  this  statute  will  not  support 
that  argument*  The  legislature  have  expressed  themselves 
most  accurately  for  the  purpose  of  shewing  what  they  in- 
tended. They  have  not  confined  themselves  simply  to  the 
use  of  the  word  ''  underwood  ";  for  if  they  had,  that  would 
have  let  in  the  argument  now  urged ;  but  they  have  qualified 
the  use  of  the  term ''  underwood,''  by  introducing  the  word 
'<  saleable,"  thereby  shewing  that  they  did  not  mean  every 
species 'of  weod  which  is  not  timber.  By  the  words  **  sale- 
able underwood,"  is  clearly  meant  that  description  of  wood 
which,  when  once  planted,  and  after  being  cut,  produces 
new  shoots,  which  at  regular,  certain,  and  known  periods, 
may  be  cut  down  and  sold  for  a  profit.  These  are  the  sorts 
of  wood  which  were  contemplated,  and  which  come  as 
nearly  to  an  annual  produce  as  possible.    The  legidatora 
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never  could  intend  by  these  words,  to  comprehend  perishable 
trees,  which,  when  cut  down,  are  no  longer  profitable^  pix>- 
ducing  no  new  shoots,  and  yielding  no  renewal  of  profit 
from,  the  stools.  It  is  true  in  this  case,  that  the  cuttiqga  of 
the  firs  and  larches  produced  a  profit ;  but  it  is  not  every 
thmg  that  produces  a  profit  which  is  rateable.  The  wood 
which  is  to  be  rated  is  that  upon  which  a  profit  can  with 
some  degree  of  certainty  be  calculated  at  the  time  when  it 
is  planted.  From  underwood,  properly  so  called,  the  ad- 
tiwitor  may  calculate,  with  some  degree  of  certaiatyy  npon 
deriving  a  profit ;  but  tliat  is  by  no  means  die  case  with 
respect  to  firs  and  larches.  Now  here  the  cultivator  of  the 
firs  and  larches  did  not  originally  contemplate  a  profit  faj 
the  sale  of  them.  He  did  not  plant  for  the  purpose  of  sak 
merely.  It  is  found  in  the  case,  that  they  were  planted 
expressly  for  the  purpose  of  nursing  the  young  timber  trees^ 
which  would  be  destroyed  by  the  wind,  unless  they  had  the 
protection  of  other  trees  of  a  quicker  growth.  Profit  may 
undoubtedly  have  been  made  of  them,  but  that  was  a  se- 
condary consideration  ;  the  primary  object  was  the  cultiva- 
tion of  the  timber,  to  which  the  proprietor  looked  as  A/t 
source  of  remuneration  for  his  trouble  and  espence.  I 
agree  with  my  Brother  Baylejf,  that  if  this  species  of  pro- 
perty were  to  be  made  the  subject  of  a  poor  rate,  it  would 
have  a  direct  tendency  to  check  the  cultivation  of  timber, 
because  no  man  would  embark  his  property  iii  undertakings 
of  this  nature,  which  hold  out  only  a  remote  prospect  of 
advantage,  if  in  the  mean  time  his  plantation  is  to  be 
subject  to  a  permanent  rate.  It  has  been  argued,  that 
this  case  may  be  compared  to  the  liability  to  pay  tithes. 
This  is  not  at  all  like  a  case  of  tithes.  Every  species  of 
wood  which  is  not  timber  by  common  law  or  custom,  is 
titheable ;  but  there  cannQt  be  a  custom  to  impose  pocMT 
rates  upon  a  species  of  property  which  was  never  coBa> 
dered  a  subject  of  rate.  No  resort  has  been  had  to  any 
other  definition  of  underwood,  than  that  which  b  given 
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by  Lord  CoAe;  but  I  thibk  that  de^itian  does  not  he1(>       18Sa* 
Jthe  argument.    We  all  know  that  underwood  is  generally      *•^^/*^ 
let  to  the  tenant  of  a  fann^  and  M^en  that  is  the  c^se,         ^9/ 
astipulation  is  introduced,  into  the  lease  that  the  tenant  inhabitants 
shall  be  at  liberty  to  cut  underwood  at  ten  or  fifteen  years'  of 

growth ;  but  could  it  be  argued,  that  within  the  spirit  of  BaiooB. 
this  permission^  the  tenant  might  cut  down  his  landlord's  fir 
plantation?  Jiisuch  a  case  a  Judge  would,  I  apprehend, 
have  no  diflScuIty  in  telling  the  Jury  thut  fir  plantations  did 
not  come  within  a  licence  to  cut  underwood.  If,  however, 
this  is  to  be  considered  underwood,  still  it  is  not  saleable 
underwood  within  the  statute,  and  cannot  be  rated. 

Order  of  Sessions  confirmed  (a). 

(a)  See  Year  Books,  40  Edw.  3.  S5.  49  Edw*  3.  6.  50  Edw.  S.  10. 
9  Hen.  6.  58.  11  Hen.  6.  1.  Stat  35  Hen.  8.  c.  tf.  s.  13.  Godb.  4. 
Cro.  EUe.  1. 413.  4  Rep.  31.  Moore  355.  Co.  Lit  58.  Jenkin'i  Cents. 
374.    Cro.  Jac  514.    Moore  81S.  and  Bro.  A)»r.  %\U  Waste,  |l« 


The  KiNO  V.  The  Mayor^  Aldermen,   and  Capital  Bur- 
gesses of  the  Borough  of  Sudbdby. 

\J  PON  an  appeal  against  a  poor  rate  for  the  hamlet  of  Where  a  cor- 

Ballingdon,  in  the  county  of  Essex,  it  being  objected  by  SSig*  of  a"*" 

the  defendants  that  they  were  rated  for  property  which  they  "»*yo^  «Wer. 

did  not  occupy,  the  Sessions  confirmed  the  rate,  subject  to  ty-foor  capital 

the  opinion  of  this  Court  upon  the  following  case : —  selse^nfee of 

Richard  de  Clare,  Earl  of  Gloucester,  about  the  year  1250  JiSd^JJJJ*"!! 

granted  certain  pasture  land  called  FortmatCs  Croft,  in  the  pointed  a 
'  ranaertokeep 

the  keys  of  the 
gates,  eteanse  the  ditches,  preserve  tlie  fences,  impound' cattle  trespassina,  &c.;  and  by 
a  Court  of  Orders  and  Decrees  rej^nUtions  were  ananally  made  coacemlng  the  right  of 
common '  to  be  exercised  by  the  nreemen,  as  to  the  number  of  their  cattle  to  be  tnrned 
on,  the  time  to  be  turned  on,  and  the  price  to  be  paid  for  each  head,  which  price  was 
always  paid  by  the  freemen  exercising  the  right,  to  tlie  treasurer  of  the  corporation,  and 
which  money,  after  deducting  the  expence  of  management,  was  distribnted  among  the 
poorer  burgesses,  who  had  no  cattle  to  depasture :— Held,  that  the  corporation  were 
nabie  to  be  rated  to  the  poor  as  OQCupiers  of  the  land  in  question,  vrithia  the  meaniag  of 
4J  L7».  c.  S. 
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1823.       hanilet  of  Baltingdon,  to  "his  buiigesses  and  whole  co»- 

w^^'•^      mondty  of  Sudbury ;"  and  Charles  the  Second,  by  his  cImt- 

The  KiiiG     tg,.^  under  which  the  corporation  emts,  confirmed  tbc  said 

The  Borough  grant  to  the  mayor,  aldermen,  and  burgesses.    This  laad  is 

'of  SVDBURY.     .1.  «■  i't  '^r 

inclosed,  and  the  corporation,  which  consists  of  a  major^ 
six  aldermen,  and  twenty-four  capital  burgesses,  appoint,  and 
have  always,  within  the  time  of  living  memory,  appointed 
a  person,  who  is  caHed  **  the  ranger  of  the  commons,"  to 
keep  the  keys  of  the  gates,  clean  the  ditches,  preserre  die 
fences,  impound  cattle  trespassing,  and  do  other  acts  of  a 
similar  description.  They  have,  during  all  that  time  at 
a  court,  called  a  Court  of  Orders  and  Decrees,  amiudly 
made  such  regulations  concerning  the  commons  as  they 
thought  proper,  and  given  a  public  notice  of  them  by  the 
commqp, crier;  and  for  die  year  when  the  rate  in  question 
was  imposed;  the  order  declared  that  every  burgess  who  had 
a  right  to  turn  his  cattle  to  feed  on  the  common,  should  put 
on  two  head  of  cattle,  and  no  more,  on  PortmatCs  Croft. 
It  then  proceeded  to  appoint  the  day  when  the  cattle  should 
be  turned  on,  and  to  fix*"the  price  for  each  head  of  cattle, 
which  price  is  always  paid  by  the  freemen  exercising  this 
right  (who  amounted  in  the  year  in  question  to  more  than 
one  hundred)  to  the  treasurer  of  the  corporation.  The 
mayor,  aldermen,  and  capital  burgesses  being  resident,  enjoy 
the  same  right  upon  the  same  terms,  and  some  of  them  also 
exercised  it  during  the  year  in  which  the  rate  was  made. 
The  cattle  are  branded,  when  turned  on,  by  the  ranger.  Hie 
whole  of  the  money  thus  paid  to  the  treasurer,  after  deduct- 
ing the  expences  incident  to  the  management  of  the  land, 
is  distributed  among  the  poorer  burgesses  who  have  a  right 
of  depasturing  cattle,  but  do  not  exercise  it  on  account  of 
their  poverty.  The  mayor,  aldermen,  and  capital  burgesses, 
were  rated  in  their  corporate  capacity  as  the  occupiers  of 
Portman*B  Croft.  The  questions  for  the  ofMnion  of  the 
Court  are,  whether  there  was  a  rateable  occupation  of  Port- 
man's  Croft;  and  if  there  was,  whedier  the  cbrporarion^  or 
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the  individaab  who  depastured  their  cattle  upon  it,  were        1823. 

liable  to  be  rated.  >^"^^^ 

The  Kma 

Walford  (with  whom  was  Brodrick),  in  support  of  the  TheBoRoucii 
order  of  Sessions,  contended,  that  the  rate  was  well  made 
upon  the  present  defendants,  and  that  they  were  occupiers 
of  Poritnan*a  Croft  within  the  meaning  of  the  word,  as  used 
in  the  stat.  43  Elix.  c.  2,  He  relied  upon  Rex  v.  Tewkes* 
bury  (a),  as  a  case  not  distinguishable  from  the  present,  and 
consequently  that  the  select  body  of  the  corporation  of  Sud^ 
bury  were  to  be  considered  as  trustees  for  the  benefit  of  the 
whole,  and  were  therefore  rateable  in  this  instance. 

He  was  stopped  by  the  Court;  and 

Knox  was  called  upon  to  support  the  rule  for  quashing 
the  order  of  Sessions.  It  is  not  contended  that  a  corpora** 
tion  may  not  be  rated.  Rex  v.  Gardner  (b);  nor  will  any 
ques.ticm  arise  in  this  case  upon  the  rateability  of  rights  of 
common,  RexY.Deningham{c);  the  land  upon  which  the 
rate  is  imposed  being  the  soil  and  freehold  of  the  corpora^ 
lion,  though  inclosed  pasture.  The  point  to  be  decided 
is,  whether  there  was  a  beneficial  occupation  by  the  corpo- 
ration as  a  body,  or  by  particular  individuals  only,  who  were 
members  of  the  corporation*  In  the  first  case,  it  is  admit* 
ted,  that  the  rate  is  properly  imposed;  but,  in  the  second^ 
it  cannot  be  supported.  The  King  v.  fVatson  (d)  appears  to 
)iave  settled  the  questioD.  There,  certain  lands  belonging 
to  the  corporation  of  Huntingdon  were  depastured  by  such 
of  the  corporators  as  chose  it,  according  to  a  stint  annually 
fixed  by  the  mayor,  for  which  they  paid  a  regulated  price, 
which  was  divided  among  those  members  of  the  corporation 
who  did  not  stock.  The  Court  were  unanimously  of  opi- 
nion that  those  individuals  should  be  rated,  and  not  tbp 

(a)  IS  Eart,  155,  (c)  7  T.  R.  671. 

(6)  Cowp.  79.  (d)  &  T.  R.  400, 
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182S.        corporation,  because  the  actual  beneficial  occupation  was  in 

^^■"^^^^       them,  for  which  they  paid  a  pecuniary  compensation,    tk 

V.  King  V.  Tewkesbufy  {a)  has  been  pressed  strongly  oo  the 

If  SooBDayr  ^^^^^  "^^'  ^^^  ^^®  ^^^^  ^^  different;  and  the  case  of  Ser 
V.  Watson  is  not  only  recognized  in  it,  but  the  dedskm  is 
distinctly  sustained.    In  the  Tewkesbury  case,  die  trustees 
were  nothing  more  than  agisters  of  cattle ;  they  took  in  the 
catde  of  strangers  at  a  certain  sum  per  head,  whidi  is  a 
very  common  mode  of  occupying  pasture  land.    They  were, 
therefore,  properly  rated,  and  not  the  owners  of  the  cattle. 
.    But  here  the  corporation  of  Sudburjf  can,  in  no  seme,  be 
said  to  be  agisters;  a  portion  of  its  members  occupy  tbeir 
own  land,  paying,  as  in  the  Huntingdon  case,  a  considentioB 
to  those  who  do  not  stock.    The  appointment  of  the  ranger 
by  the  corporation  cannot  affect  the  occupation ;  the  serfices 
performed  by  him  yield  no  benefit  to  the  corporation  as  a 
body;  that  arises  from  the  land,  though  the  iudiiriduals  viio 
stock  it  deriTe  advantage  in  the  increase  and  preservatioo  of 
the  herbage  from  his  superintendance  of  the  pastures.  It 
IS  very  common  to  permit  officers  of  corporations  to  occupf 
portions  of  the  corporation  property  for  corporation  psr- 
poses ;  but  it  has  been  always  holden,  that  such  officers  si*^ 
been  rateable  to  the  full  amount  of  their  actual  benc6ci8l 
occupation,  and  not  the  corporations,  and   these  deasioss 
have  never  been  questioned.    The  doctrine  of  an  implwo 
occupation  has  hitherto  never  been  admitted.    The  vff^' 
ment,  ab  inconveniente  (from  the  large  number  of  occupiers; 
wa^  urged  in  Rex  v.  fVatson ;  for  there  were  eighty  per»«» 
entitled  to  stock.    It  would  certainly  be  more  desirnhk,  m 
many  instances,  to  rate  the  landlord ;  but  the  statute  makes 
such  only  liable,   as  are  also  occupiers.    The  number 
occupiers,  therefore,  however  large,  cannot  change  the  »• 
bility.    It  is  in  respect  of  occupation  only  that  a  laiwlo 
can  be  rated.     But  it  is  said  the'  test  of  occupation  m  th$ 
right  of  maintaining  trespass.    This  point  was  adverted 
(«)  IS  East,  155. 


J 
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in  Rex  ▼•  Wation/vnd  an  opinion  expressed  by  Lawrence,  J.,       1823. 
that  the  corporation  could  not  bring  that  action,  but  Aat      ^<^v^^    . 
the  individuals  might,  who  were  in  theactud  and  exclusive     The  Kind 
enjoyinent  of  the  pasture  under  the  stint.   "For  these  rea-  The  Borough 

.  of  SUDBURT. 

sons  the  order  of  Sessions  must  be  quashed, 

Baylbt,  J. — ^The  case  of  Her  v.  Watson  differs  from  the 
present  b  two  particniarsi  first,  it  was  considered  in  that 
case,  that  the  individual  who  turned  on,  had  the  exclusive 
occupation  and  enjoyment,  independently  of  any  right  what^ 
ever  in  the  corporation ;  and,  in  -the  second^  nothing  was 
paid  to  the  corporation  by  those  who  stocked,  they  made  a 
payment,  but  not  to  the  body  at  large,  it  was  merely  to  those 
burgesses  who  had  a  right  to  stock,  bat  did  not  exercise  it 
In  these  particulars,  therefore,  thb  case  b  distinguishable 
from  Rex  v*  Watson.  I  think  it  extremely  probable,  from 
my  own  local  knowledge  on  the  subject,  that  by  the  w<M'd8 
meted  out,  used  in  tfiat  case,  was  meant  that  each  party  had 
originally  a  certain  portion  of  the  common  specifically  as^ 
s^ed  for  his  exclusive  enjoyment;  but  I  do  not  rdy  upon 
that  circumstance,  because  I  do  not  collect  it  from  any  thing 
stated  in  that  case.  The  TewkeAuty  case  is  in  some  re- 
spects distinguishable  from  this,  inasmuch  -  as  here  the  cattle 
by  which  the  common  is  fed,  belonged  to  members  of  the 
corporation,  but  in  .the  Tewkesbury  case  they  belonged  to  ^ 
strangers.  The  principle  upon  which  the  Tewkesbury  case 
was  decided  was,  that  the  trustees  were  properly  rated,  be^ 
cause  they  did  not  let  out  any  definite  portion  of  land,  and 
did  nothing  more  in  substance  than  take  in  the  cattle  t6 
agist.  In  thb  respect,  I  think  that  an  authority  for  die  pr^ 
sent  case,  because  here  no  definite  portion  of  land  b  let  to 
any  individual.  The  corporation  do  nothing  mdre  than  take 
the  cattle  in  to  agist,  at  so  much  per  head,  annually,  and  th6 
money;  when  collected,  is  paid  to  their  treasurer.  '  But  this 
case  differs  fromiiex  v.  Watson,  m  two  important  parti- 
culars, first,  beyond  all  question  the  corporation  possess  an 
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lasa.  esduaive  right  of  ownenUpj  to  %  certain  degrae,  over  dit 

v^v^/  conmon  m  quesdoo;  aod^  seoondlyy  tbejr  are  tbe  hanik  to 

^^^^  teceive  all  the  mooey  paid  for  the  cattle  apstad.    The 


The  BoBoves  states  also  this  ioiportant  iact,  that  there  is  a  ranger  of  the 
common.  By  whom  is  he  appointed?  By  the  corporation 
at  large ;  and  by  whom  is  he  paid  i  why,  by  the  corporation 
at  laige,  out  of  the  Amd  received  by  the  treasurer,  and  ^Aat 
fund  is  supplied  by  those  who  agist  their  cattle,  whicb  mooef 
becomes  the  fund  of  the  corporation  at  huge.  What  b  the 
dntyof  the  ranger  f  he  is  to  keep  die  keys  of  the  gates, 
dean  the  ditches,  repair  the  fences,  and  imponod  catde 
trespassing^  which  are  acts  usually  done  by  the  occapicr  of 
land.  Would  all  the  commonera  have  a  right  to  say,  <«  we 
insist  upon  having  the  keys  of  the  gates;  we  are  the  odiy 
penons  entitled  to  occupy  ike  land  ?"  If  the  occupation  was 
theifB,  and  not  that  of  the  corporation  at  large,  thej  would 
lave  a  right  to  hold  that  language  to  him;  they  would  have 
a  r^ght  to  say,  **  you  are  our  servant,  and  we  will  see  whe- 
ther we  shall  retain  you  or  not."  It  appears  that  the  cor- 
poration had,  ibr  the  year  when  the  rate  in  question  was 
imposed,  made  an  order,  that  every  burgess  who  had  a  right 
to  turn  his  cattle  to  feed  on  the  common,  should  put  on  two 
lieads  of  cattle,  and  no  more.  Then  the  number  of  cattle  to 
be  tomed  on,  would  depend,  not  upon  the  will  of  the  cor- 
pomtion,  but  on  the  choice  of  the  different  persons  having 
a  right  of  common.  They  would  have  a  right  to  detennine 
whether  they  would  take  a  compensation  in  money,  or  tom 
,  their  cattle  on,  and  die  amount  of  the  compensation  would 
depend  upon  tbe  number  of  cattle  which  would  be  agisted. 
No  man  could  predicate  at  the  bqpnning  of  the  year,  what 
the  portion  of  common  would  be,  which  each  burgess  would 
eqjoy,  because  the  buigeases  have  an  option  whether  thqf 
choose  to  turn  cattle  <m  or  not  For  instance,  the  com* 
moners  for  half  a  year,  might  be  sixty,  and  for  the  remain- 
der of  the  year,  they  nught  be  eighty,  so  that  the  amooat 
of  the  annual  profit  would  be  uncertain.    For  one  part  of 
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die  year  tbe  bttrgeas  would  have  m  sistieih  i>art  of  the  pro*       1823. 
f  Is,  and  for  the  other  half  he  woi«]d  have  oidy  the  eightieth      ^'^V'^ 
part.    His  proportion^  therefore,  woidd  be  varying  from  i   "^^^ 
time  to  time.    Why  we  not  the  corporation  to  be  treated  as  "^^^^^^^^^ 
the  occupiers  i    They  have  the  modqr  which  is  paid  in  re* 
spect  of  the  agistment,  and  out  of  that  money,  they  have 
the  complete  power  of  paying  the  rate  which  is  paydble  in 
respect  of  the  property.    For  these  reasons  it  appears  to 
me,  that  Jthis  case  is  distinguishable  from  Rex  v.  fFaiion, 
and  that  it  falls  much  more  within  the  principle  of  Rex  v. 
Tewke$bury,  which  certainly  affords  a  much  iMire  reasonable 
role  of  construction  than  the  first-mentioned  case. 

HoLROTD,  J^ — £  am  of  opinion  that  diis  case  comes 
Vfithin  the  principle  of  Rex  v.  Temketbttij,  and  is  distinr 
gttidiable  from  Rex  v.  fVaison.  Several  circumstances  are 
found  which  did  not  appear  infer  v.  fFoten;  for  in  the 
latter  case,  there  was  no  proof  that  the  corporation  bad  any 
control  or  power  over  the  land,  or  had  a  right  to  do  any  acts 
as  occupiers  of  the  land ;  but,  in  the  present  case,  the  right  of 
soil  is  in  the  corporation.  They  appoint  a  ranger  for  the  - 
management  of  the  land.  He  is  to  do  certain  acts  necessary 
to  keep  it  in  order ;  he  is  to  keep  the  keys  of  the  gates,  to 
cleanse  the  ditches,  preserve  the  fences,  and  impound  cattle 
trespassing ;  he  is  appomted  by  the  corporation  for  all  these 
purposes,  as  well  as  to  do  other  acts  of  a  similar  descrip- 
tion, and  regulations  are  annually  made  by  the  corporation, 
with  respect  to  .the  mode  of  enjoyment  of  the  right  of  com* 
mon  by  the  freemen.  The  right  is  of  a  limited  description, 
inasmuch  as  those  who  have  the  right,  are  only  to  exercise  it  / 

according  to  the  extent  of  the  commons.  These  reguladona 
limit  the  number  of  stints,  and  appoint  the  time  when  the 
cattle  are  to  be  turned  on,  and  fix  the  price  for  each ;  and 
the  sums  of  money  so  received  are  distributed  by  the  cor« 
poration  among  the  poorer  burgesses.  All  tfiese  acts  are 
done  by  the  corporation  in  virtue  of  their  possession  of  the 
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1B23.  IumL  Altbougii  these  rights  of  commoD  are  exercbed  by 
KiHo  *"^  persons  as  choose  tp  stock,  paying  a  certain  sum  of 
«•  money,  still  they  are  only  to  stock  accordnig  to  the  limh 

of  SvDBuiiT.  >Uowed  by  the  corporation,  who,  upon  receiviiq^  the  money, 
employ  it  for  the  benefit  of  the  poorer  burgesses,  who  derive 
no  benefit  from  the  common.  The  right  of  action,  there- 
fore, as  far  as  doing  any  act  upon  this  common  by  a  atraoger, 
would  be  an  action  of  trespass  by  the  corporation,  in  wliose 
possession  the  land,  in  my  opinion,  lawfully  is.  If  die 
burgesses  have  any  right  of  action  against  any  persons  who 
disturb  or  infringe  their  common  right,  it  would  be  an  action 
on  the  case  by  them,  and  not  trespass.  How  does  this 
principle  stand  with  respect  to  the  case  of  Rex  v.  Ifal- 
JOfi?  There  the  burgesses  were  tenants  in  common  of  the 
property  which  had  been  rated.  In  that  case  no  action  of 
trespass  would  lie  at  the  suit  of  the  corporation,  the  pos- 
session  being  in  point  of  law  m  the  burgesses,  to  whom  die 
land  was  meted  out  There  is  a  great  difference  between 
the  case  where  the  whole  possession  of  the  land  is  yielded 
up  for  the  purpose  of  beneficial  enjoyment,  and  that  where 
a  subordinate  right  is  allowed  to  be  exercised,  as  m  die  pre- 
sent case,  in  which  the  right  of  common  is  the  right  of  the 
burgesses.  If'  in  this  case  the  money  paid  by  the  bu^esscs 
was  to  be  considered  as  a  payment  of  rent  in  the  character 
of  tenants,  they  would  be  the  persons  to  be  rated ;  but  I  do 
not  think  this  is  to  be  considered  as  a  letting  of  the  common 
by  the  corporate  body.  The  money  payment  is  not  for  rent, 
but  a  receipt  of  money  for  the  agistment  of  the  catde,  the 
corporation  retaining  the  right  of  possession  and  the  actual 
possession,  subject  to  the  rights  of  pasture  allowed  to  be 
exercised  as  a  common  right  by  such  of  the  burgesses  as 
choose  to  send  their  cattle  on,  and  subject  to  a  payment  of 
a  certain  price,  afterwards  to  be  distributed  among  the 
poorer  burgesses.  For  these  reasons  I  think  the  defendants 
W£re  rateable. 
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Bz8T,  J 4 — I  think  thb  case  is  very  distioguishable  from        1823. 

^  Rex  V.  fVution,  for  the  reasons  stated  by  my  learned  Bro-      ^■^^^'"^ 

tbers,  and  ranges  itself  within  that  of  Rex  v.  Tewkesburjfn  «. 

^.  The  latter  is  much  more  consistent  with  reason  and  sound  ^^j^qb^b^? 

^  sensei  and,  if  it  became  necessary,  1  should  rather  be  dis- 

posed to  overturn  the  former,  and  support  the  latter.    This 

^  is  a  very  plain  case.    If  ji.  is  the  occupier  of  land  for  the 

^  benefit  of  JB.,  C,  and  D.,  who  is  to  be  rated  i  Undoubtedly 

jI.,  and  not  JB.,  C,  and  D.,  who  have  no  connexion  with 

^  the  land.    They  receive  by  the  hands  of  ^.  the  benefit  of 

the  pasture,  but  they  have  no  connexion  with  the  land,  nor 
are  they  in  any  way  to  be  considered  as  the  occupiers ;  con- 
sequently jt.  must  be  the  person  rated.  The  corporation 
here,  are  not  only  the  owners  of  the  lan<),  which  it  is  admit- 
ted tfiey  are,  but  they  are  the  occupiers  of  it  for  the  benefit 
of  the  different  members  of  the  corporation,  namely,  first, 
those  who  are  possessed  of  cattle  and  turn  on ;  and,  second, 
those  who  are  too  poor  to  be  possessed  of  cattle^  but 
amongst  whom  the  mon^  received  firom  the  agisters  is 
afterwards  divided.  That  shews  that  the  corporation  are 
occupiers  of  the  land*  This  is  nothing  like  a  tenancy  in 
common.  Tenants  in  common  have  an  equal  interest  in  the 
soil.  Here  there  is  not  one  of  the  freemen  who  has  an  in- 
terest in  the  soil.  The  sole  mterest  in  the  soil  is  in  the 
corporation,  and  that  distinguishes  the  case  firom  a  tenancy 
in  common.  The  case  expressly  finds  that  the  corporation 
are  owners  of  the  soil.  They  appomt  a  person  called  a 
ranger  to  keep  the  gates,  cleanse  the  ditches,  and  prevent 
cattle  from  trespassing;  so  that  the  possession  must  be 
considered  as  m  them,  and  not  in  the  burgesses.  The  right 
to  impound  cattle  trespassing,  could  not  be  exercised  if  they 
had  not  the  complete  possession.  That  circumstance,  I 
think,  is  quite  decisive.  But  the  case  does  not  stop  there. 
Tlie  corporation  have  a  Court  of  Orders  and  Decrees,  at 
which  they  make  regulations  concerning  the  number  of  cattle 
to  be  turned  on  by  the  burgesses,  and  for  this  purpose  pub- 
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1823.       He  nodce  is  given  by  the  crier  with  m  view  to  wcertun  vInt 
^^>^^^       Bonber  of  penons  bteod  to  tend  cattle  on.    It  nmstbe 
9,  decided  by  the  corporation  how  many  cattle  the  baigesm 

«f  SurovaT!'  ^^®  ^  "S*^^  ^^  depasture^  and  Aat  must  depend  upon  At 
number  of  poor  persons  who  have  no  cattle.  All  dus  ihevi 
th^t  the  rig^t  o£  occupation  is  entirely  and  exdusivefy  is  the 
corporation ;  for  if  they  have  not  that  right  of  occapiboii, 
how  comes  it  that  this  sort  of  jurisdiction  is  eierdsed? 
When  the  cattle  are  turned  on,  they  are  precisely  m  the  sane 
situation  as  the  cattle  of  any  odier  person^  agisted  on  anj 
other  land,  and  it  is  impossible  to  distinguish  this  esse  from 
the  ordinary  case,  where  the  owner  of  pasture-land  tgists 
the  cattk  of  other,  persons  who  choose  to  depasture  thdr 
stock  at  so  much  per  head.  This,  certainly^  is  la  ver;  im- 
portant case  as  it  respects  this  borough.  It  is  not»  however,  a 
question  of  convenience  or  inconvenience,  but  a  question  of 
rateability.  How  is  it  possible  to  rate  any  other  person  but 
the  corporation  ?  It  is  impossible  to  ascertain  the  amopotof 
interest  which  each  person  who  agists  bb  cattle,,  hlis  in  the 
land;  besides  which,  it  cannot  beCarehand  be  ascertained 
who  vriU  have  an  interest,  it  being  matter  of  uncertaiotj 
what  persons  will  depasture  their  cattle  each  year.  If  ^ 
corporation  be.  not  rated,  the  land  must  go  unrated,  for  it 
is  impossible  to  rate  any  otiier  persons.  Tot  these  feaaoss 
I  am  of  opinion,  that  though  the  corporation  do  not  ac> 
tnally  occupy  the  land,  yet«  as  it  is  in  their  possession,  diej 
must  be  considered  as  the  occupiera,  and  therefoiie  n^ 
abfe. 

Order  of  Sessions  affirmed.  * 


ins. 


RiCHLEY  V.  PbooNS. 

JlLATT  had  obtiuned  a  rule  lun  for  die  plaiiitiff  to  lign  to  a  dedan- 
judgment  as  for  want  of  a  plea^  on  an  affidarit  atatbg  that  |^  oorapa- 
the  plea  was  altogether  lUse,  and  (beaded  for  dehy.    The  ^{^f^^* 
declaration  was.  for  use  and  occupation.    The  plea  stated  **  that  after 
^  that  after  die  makiBg  of  the  promises,  and  after  the  accrue  the  prondMs^ 
ing  of  the  causet  of  action  m  die  declaration  mendoned,  and  ^^g^^^ 
before  the  exhibiting  of  the  plamtiflTs  bill»  the  defendant  the  c^om  of 


delivered  to  the  plaintiff  one  ton  weight  of  Riga  hemp,  and  tioned  in  tfie 

one  hundred  weight  of  i2ti5Aa  tallow,  of  the  value  of  SOL  ^^^the 

in  full  sadsfacdon  and  dischaige,**  8cc.  and  **  that  the  plaintiff  ^jJISff?  mu 

accepted  the  same  of  the  defendant  in  full  satisfaction  and  defendant  de-* 

discharge,''  8ct.;  concluding  with  a  verification.  plaintiff  one 

ton  weight  of 
JZtftt  hemp, 
E.  Lowes  now  shewed  cause  against  the  rule,  contending,  ^^^}^^' 

diat  as  this  was  an  usual  and  ordinary  plea,  well  known  in  Rutia  taUow, 

practice,  and  not  tending  to  put  the  plaintiff  to  expence  by  ^  |q  £^^^ 

rendering  it  necessary  for  him  to  consult  counsel,  it  was  ^S?*^"  ^Ili 

within  the  rule  recently  laid  down  by  the  Court  on  the  sub^  that  plaintiff 

ject  of  sham  pleas,  which  was,  that  a  party  might  be  allowed  the  8iun?of 

to  use  a  plea  for  the  purpose  of  delay,  if  it  was  not  so  foif^JuSwto 

ingeniously  and  unusually  framed  as  to  put  the  opposite  and^discharae, 

party  to  expence.    Shadboli  v.  Berthoud  (a),  and  Corbett  v.  davit' that  this 

PowelUJby    This  was  a  plek  upon  which  the  plaintiff  might  everyreBp!^ 

take  issue  <Mr  demur.    The  Coort  could  not,  upon  affidavit,  ^{j^^J^  jj?^ 

try  the  truth  or  falsehood  of  this  description  of  plea^  nor  tiff  to  sign 

could  they  assume  that  it  was  false.    It  would  be  an  ex-  Yor^rat  of'a 

tremely  dangerous  rule  to  lay  down^  that  a  defendant  was  P^*** 

bound  to  verify  his  plea  upon  affidavit,  and  that  if  he  did 

not,  the  plaintiff  was  entided  to  sign  judgment;  because  it 

would  tend  to  break  in  upon  the  general  principles  of  jua- 

(«)  Ante,  vol.  i.  446.  (h)  Id.  44t. 
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18t9«       tioe.    The  jury  only  were  the  competent  tribunal  to  deter- 
^"^^^^^     mine  the  fnitfa  or  finkehood  of  the  plea. 

RlGHIST 

^»»*»-         Phit,  contri,  was  stopped.  . 

The  Cofift,  without  ddiyerii^  any  opinion  as  to  fhfi  rule 
of  practioe,  determined  that  the  rule  must  be  made  abso- 
lute; but  intimated,  as  the  ground  of  their  decasion,  that 
as  it  did  notappear  that  the  attorney  had  any  authori^  from 
bis  client  to  plead  such  a  plea^  the  latter  ought  not  to  l»ve 
the  benefit  of  the  delay  which  such  a  mode  of  pleading 
occasioned.  The  defendant  himself  did  not  venture  to  state 
that  he  had  given  his  attorney  instructions  to  plead  this  plea, 
and  therefore  be  ought  not  to  be  allowed  to  avail  himself 
of  what  had  been  done  without  his  authority. 

Rule  ab8(dute  (a). 

(a)8eenMiatv.  FtfiMlmNMlea,  SB.&  A.  I9r.  JBttrrioy  ▼.  Gorf^Ufcr, 
lb.  199.  Giymi  ▼.  Thorpe,  l  B.  &  A.  15S.  M'LeiMk  ▼.  fTettK  ^^»  ▼<»>-  >• 
447.  GoitilctdT.GrMlAMd,  Ib.S59.  4  &  5  Ann.  c  16.  ft.  11.  SBnir. 
1618 ;  aad  PUree  ▼.  BlolWy  8  Salk.  515,  where  HoU,  C.  J.»  aid,  that 
friiere  the  officevB  or  the  attorotet  of  Uie  Conrt  miicoiidiict  theaudves, 
or  pat  any  deceit  upon  the  Coart,  or  apon  the  saiton,  the  Coart  Int  the 
power  of  paaifhing  them. 


Ross,  Administratori  8Cc.  v:  Parker. 

i>edarati0ii  in  f^OVENANT  by  plaintiff  as  administrator  de  boms  noo 
^^S£iment  ^^  ^'  Enticknap,  deceased,  left  unadministered  by  T.  Ruffm 
*^rtaia"l?  iT  ^^  "^^  '^orman^  executors,  deceased,  upon  a  deed  of  as- 

professed  to     signment  of  a  shar^in  certab  stock.    The  declaration  set 
set  oat  the  co- 
venant, and 

described  it  ai  a  covenant  to  assisn  a  certain  sam  pf  fOOOL .  Defendant,  on  ojer  crav^, 
set  oat  the  deed,  and  demnrred  as  for  a  Tariance,  that  the  covenant  was  to  assign  ai^ck^ 
not  Moacy:— Held,  no  variance ;  and,  second,if  it  was,  the  deftadant  should  have  plead«d 
BOB  est  factoBi,  ahd  not  have  demarred* 
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out  the  covenants  contained  in  the  deed,  dated  fid  May,        1823. 

1805,  by  which  it  was  witnessed,  that  for  the  consideration       ^^^^^^ 
'    •'       ,  '  Ross 

therein  mentioned,  defendant  and  Ann  his  wife,  did  bargain.  v. 

&c.  to  Enticknap,  his  executors,  &c.  all  the  part  and  share 
of  the  said  Atm,  of,  to,  in,  or  out  of  a  certain  mm  of  2000/. 
therein  described,  subject  as  therein  mentioned^To  hold,  8cc. 
as  and  for  his  and  their  own  proper  monies  and  effects,  upon 
trusts,  Su:.  out  of  the  money  which  he  or  they  should  receive  ' 
under  the  said  indenture,  to  retain  unto  himself,  &c.  so 
much  money  as  wouldi  be  sufficient  to  re-purchase  200/. 
three  per  cent,  bank  annuities,  and  all  interest  and  dividends 
which  should  be  due  in  respect  thereof  until  the  same  should 
be  re-purchased : — Covenant  by  defendant  and  Ann  his 
wife,  on  or  before  1st  June,  1807,  to  re-purchase  50/.,  part 
of  the  said  200/.  bank  annuities,  and  transfer  the  same  into 
the  name  of  Enticknap.  Similar  covenants  as  to  three 
other  sums  of  50/.  to  be  transferred  on  1st  December,  1807, 
1st  otJune,  1808,  and  1st  December,  1808,  respectively. 
Breach,  that  defendant  and  Ann  his  wife  did  not  re-purchase 
or  transfer,  &c.  in  the  terms  of  the  covenant,  but  not  al- 
leging that  defendant  did  not ''  retain.  Sec.  so  much  money 
as  would  be  sufficient  to  re-purchase  ^  the  200/.  stock.  The  , 
defendant  craved  oyer  of  the  deed,  and  after  setting  it  out 
demurred  to  the  declaration,  and  assigned  for  causes,  first, 
that  although  it  was  peculiarly  in  plaintiff's  knowledge,  and 
although  the  administration  granted  to  him  was  void  without 
it,  it  is  not  stated  which  of  Enticknap^a  ei^ecutors  survived, 
or  that  the  survivor  died  intestate.  Second,  that  the  inden- 
ture, as  stated  in  the  declaration,  purports  to  be  an  absolute 
assignment  of  200/.  in  money,  but  upon  oyer  of  the  deed, 
it  appears  that  the  property  had  been  previously  assigned  to 
other  parties,  and  that  it  was  stock,  not  money.  Third,  that 
the  covenant  being  to  replace  stock,  it  should  have  been 
stated  that  stock  had  been  sold  out,  and  was  to  be  re-placed; 
and,  fourth,  that  it  does  not  appear  that  defendant  has  not 
retained  sufficient  to  re»purchase  the  200/.  stock,  with  the 
VOL.  II.  u  u 
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1823.        interest  and  dividends^  out  of  the  balance  of  Ann  Ptfktfi 

^'^^v'^^      share  of  the  2000/.  stock.    Joinder  in  demurrer. 
Rou 

V. 

I'ABKBR,  £^  Lawes,  in  support  of  the  demurrer,  abandoned  iB  Ik 
objections,  eicept  the  second,  namelj,  that  the  deed,  ts  id 
out  in  the  declaration^  purported  to  be  an  abtohUe  and  kgd 
assigfiinaent  of  money,  whereas  it  appeared  upon  ojer  to  be 
an  assignment  of  stock,  and  of  an  eqiHiable  interest  themn 
only ;  and  upon  that  he  relied  as  a  fttal  variance  betweei 
the  deed  and  the  record.  He  contended,  that  as  the  object 
of  setting  out  the  instrument  was  to  shew  the  Tsal  meimng 
and  effect  of  it,  this  declaration  was  bad,  because  it  io 
effect  misrepresented  the  deed,  and  was  calculated  latbcr 
to  mislead  than  to  inform ;  and  he  insisted,  that  Ae  proper 
mode  of  raising  such  an  objection,  was  by  demurrer,  vA 
not  by  plea  of  non  est  factum.  He  cited  Holman  ▼.  A^ 
row  (a\  Smith  v.  Homam  {b),  Jordan  ▼.  Famcett  (e),  SaA 
▼.  Ledger  {d),  Nightingale  v.  Devisme  {e),  Omyn't  Dir 
gest(f),  Jones  v.  Brinley  (g).  Swallow  v.  BeaiimMt(i)f 
and  Vansandau  v.  Burt(i)f  in  support  of  both  brandies  of 
bis  argument. 

Tindal,  contra,  was  stopt  by  the  Court. 

Per  Curiam. — This  is  not  a  fatal  variance,  nor  is  it  socli 
an  objection  as  can  be  raised  upon  demurrer.  With  respect 
to  tfie  supposed  variance,  none  of  the  cases  cited  are  ib 
point,  because  in  all  those  insUnces,  the  variance  was  ia  • 
substantive  and  material  part  of  the  instrument,  but  here  it 
is  perfecdy  immaterial.  The  declaration  contains  die  cove- 
nant upon  which  the  action  is  brought,  and  that  is  all  tbet 
is  necessary  to  support  it,  the  recital  of  the  other  parti  h^ 

(«)  S  Ld.  Raym.  791.  (/)  Tit.  Pleader,  c  47. 

(6)  iSaand.  316.  (g)  i  Eut,  1. 

(t)  1  Mod.  50.    1  Sid.  449.  (A)   t  B.  Sc  A.  761. 

(d)  S  Ld.  Raym.  799.  (t)  A  IWd.  4f. 
(«)  5  Burr.  f589. 
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perfectly  superfluousi  and  having  no  bearing  at  ail  upon  thd 
question  between  the  parties.  But  eten  if  this  were  a  va« 
riance,  still  it  could  not  properly  be  taken  advantage  of  on 
demurrer.  The  defendant  should  have  pleaded  non  est 
ftctiun,  and  put  the  validity  of  the  deed  in  issue. 

Judgment  for  the  plaintiff  on  demurrer. 


SpbNcbb  and  Another,  Assignees  of  Fildes  v.  Mar* 
BioTT,  Executor  of  Sabah  Mabriott,  deceased. 

C^OVENANT  by  the  plaintiffs,  assignees  of  the  grantee  The  GoverUy^?^^^ 

of  a  lease  of  certam  premises  situate  in  Guildford  Street,  J^'lJidWv*  V^ 

in  the  county  of  Middlesex,  against  the  defendant,  executor  HotpUid  grant 

of  the  grantor,  deceased.    The  declaration  set  out  a  lease  years  of  a  cer« 

dated  4th  June,  1814,  by  the  deceased  to  John  Fildes.  con-  SL-'^wdcT 

taining  the  usual  covenants  on  the  part  of  the  lessee,  and  venant  that 

°       .  ■  '  Uie  demised 

the  foUowmg  on  the  part  of  the  lessor: — '*  that  on  payment  premises^  or 

of  rent  and  performance  of  covenants,  the  said  J.  JP.  should  of/s^ail  not 

peaceably  and  quietly  have  and  hold,  &c.  without  any  law-  jjfio^a shopor 

ful  let,    suit,    trouble,    molestation,  eviction,  interruption,  other  place  for 

claim,  or  demand,  whatsoever,  by  or  from  the  said  lessor,  any  trade  or 

her  executors,  administrators,  or  assigns,  or  apy  person  or  ^Qgin^'^,  ^^ 


ing  the  term, 


ivitboat  the  consent  in  writing  of  the  lessors.  L.  assigns  the  lease  to  Af.,  who,  by  an 
under-lease,  demises  the  premises  to  F.  with  a  covenant  for  qniet  enjoyment,  **  to  hold 
the  same,  wItlioQt  any  lawful  let,  snit,  tronble,  molestation,  eviction,  interroptioo, 
claim,  or  demand  whatsoever,  by  or  from  her,  her  heirs,  executors,  fidministrators,  or 
assigns,  or  any  person  or  persons  whomsoever,  claiming,  or  to  claim,  by,  from,  under,  or 
in  trust  for  her,  them,  or  aoy  of  them,  or  by  or  through  her  or  their  act$,  metfiis,  right, 
title,  forfeiture,  privity,  or  procurement."  In  this  lease  the  covenant  against  converting 
the  premises  into  a  shop,^c.  is  omitted.  JP.  assigns  the  lease  to  5.,  who  under-lets 
to  fr.,  and  he  converts  part  of  the  premises  into  a  shop,  without  the  consent  of  the 
original  lessors,  who  bring  ejectment  and  evict  him  for  a  forfeitnre.  M.  having  died,  S* 
declared  against  lier  executor  for  a  breach  x>f  the  covenant  for  quiet  enjoyment,  averring, 
tliat  by  heroes,  and  through  her  mMRS  and  nrocarement  in  making  the  under-lease  to  F.» 
.  wttl^ut  any  covenant  similar  to  that  in  the  original  lease  to  L,,  he  ^as  hindered  from 
quietly  enjoying,  &C :— Held,  on  demurrer,  that  the  action  would  n<n  lie. 

U  V  2 
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1823.  persODS  whomsoever  cldmiog,  or  to  claim  by,  from, 
'"'^^/^^  or  b  trust  for  her,  them,  or  any  of  them,  or  by  or  throng 
PBNGBR  ^  ^^  ^^.^  ^^^  means,  right,  title,  forfeiture,  prmty,  or 
Maauott,  procurement."  It  then  stated  that  J.  F.  entered  upon  the 
premises  under  thb  lease,  and  afterwards  on  the  Btk  Jwk, 
1815,  assigned  over  all  his  interest  therein,  together  with 
the  said  lease,  and  alt  benefit  and  advantage  thereof  to  die 
plaintiffs,  and  averred  performance  by  tfiem  of  all  cove- 
nants, See. ;  breach,  first,  that  the  plaintiffs  did  not  qoiedy 
enjoy,  &c.  but,  on  the  contrary,  that  the  deceased  had  bdd 
the  premises  as  the  assignee  of  a  term  granted  by  the  Go- 
vernors of  the  Foundling  HospUah  to  one  H.  J.  Ltgfiom, 
in  which  demise  a  covenant  was  inserted,  that  the  said 
H.  J.  L.  should  not  convert,  use,  or  occupy,  nor  suffer 
to  be  converted,  used,  or  occupied,  the  said  demised  pre- 
mises, or  any  part  thereof,  into  or  for  any  shop,  warehoos^ 
or  other  place  for  carrying  on  any  trade,  nor  suffer  any 
open  or  public  shew  of  business  therein,  without  the  pre- 
vious consent  in  writing  of  the  said  lessors,  their  successors 
or  assigns,  or  any  of  their  under-tenants;''  with  a  proviso, 
*'  that  in  case  of  breach  or  non-performance  thereof,  the 
said  lessors"  should  re-enter  and  re-possess  the  premises; 
and  that  the  deceased  made  the  lease  to  J.  jP.  without  any  co- 
venant ^similar  to  the  covenant  in  the  lease  to  H.  J.  L. 
without  any  restriction  as  to  converting  die  premises  into 
a  shop,  and  without  any  notice  to  him  of  such  restriction ; 
that  the  plaintiffs  being  wholly  ignorant  of  the  said  cove- 
•"  nant  and  restriction  on  iUihJune,  1814,  during  the  said  term 
to  them  granted,  demised  the  said  premises  to  one  Thomas 
Walker,  without  any  such  covenant  or  restriction ; — that  the 
said  T.  fV.  afterwards  entered  the  said  premises,  and  con- 
verted part  thereof  into  a  shop  or  place  for  carrying  on  the 
business  of  an  auctioneer,  without  .the  consent  of  the  ori- 
ginal lessors ; — whereby  the  said  lease  granted  to  the  plain- 
tiffs became  and  was  void  and  forfeited,  and  the  original 
lessors  brought  an  action  of  ejectment  against  them,  and 
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recovered  judgment  against  them  therein  ;—«oncladmg,  1823. 
*'  that  by  the  act  of  the  said  Sarah  (the  deceased)^  to  wit, 
by  her  act  in  making  the  said  lease  and  granting  the  said 
teim  therein  contained  to  the  «aid  /.  JF.  without  the  same  Marriott. 
containing  any  covenant  similar  to  the  said  covenant  so  con- 
tained in  the  said  lease  to  die  said  H.  J.  L.  and  so  as- 
signed to  her,  the  plaintifis  were  hindered  from  quietly 
enjoying,  &c.  and  were  evicted,  8cc.  and  suffered  loss  of  their 
monies."  Second  breach  was  similar  to  the  firat,  concluding 
with  an  averment,  ''  that  by  means  of  the  said  Sarah,  to 
wit,  by  meann  of  her  neglecting  and  omitting  to  insert,  or 
caunng  to  be  inserted  in  the  lease  to  J.  P.  the  covenant 
before-mentioned,  plaintiffs  were  hindered  from  quietly  en- 
joying. Sec."  and  the  third  breach  was  more  general.  De- 
murrer to  the  declaration,  and  joinder  in  demurrer. 

F,  Pollock,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  desired  to  hear 

AfM$,  contri. — ^The  question  for  the  decision  of  the 
Court  depends  upon  the  construction  which  is  to  be  given 
to  the  covenant  for  quiet  enjoyment,  which  is  to  be  con- 
strued, according  to  the  established  rule  of  law,  most 
strongly  and  favorably  for  the  covenantee  (a).  It  is  clear, 
that  the  plaintiffs  were  not  by  law  entitled  to  call  upon  their 
lessor  to  produce  her  tide  (6),  and  therefore  the  only  protec- 
tion they  had  was  the  covenant  for  quiet  enjoyment,  and 
they  ought  to  receive  all  the  benefit  that  a  strict  construction 
of  that  covenant  can  afford  them.  Then  how  is  this  co- 
venant to  be  construed  ?  It  cannot,  perhaps,  be  contended, 
that  the  lessor  has  herself  committed  any  positive  ^'  act*'  in 
breach  of  her  covenant ;  but  if  she  has  been  guilty  of  de- 
fault, it  is  enough ;  Howes  v.  Brushfield  (c) ;  and  that  she 
clearly  has  been,  in  withholding  the  knowledge  of  the  re* 

(a)  Sli«p.  Touch.  16€.  (e)  3  East,  490. 

ib)  Sugden't  V.  &  P.  285.  t  TaonL  433. 
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strictive  covenant  in  the  original  lease.  Nddier^ 
can  it  be  said  that  the  plaintiffs  have  been  evicted  by  tiie 
SPBHcsa  ««  procurement*'  of  the  lessor^  because  that  tenn  seenan  ■»•- 
Marriott,  cessariljr  to  imply  some  positive  and  personal  ^'  act.'*  But 
the  remaining  word  "  means"  in  the  covenant  is  one  of  mock 
greater  latitude  than  the  two  former,  and  a  distinction  i»as 
expressly  taken  between  thai  word  and  the  word  *'  procore- 
ment"  in  a  case  very  much  in  point  upon  this  aolgect 
Butler  V.  Swinnerton  (a).  Surely  it  was  '^  by  her  iDeaDiT 
that  the  eviction  of  the  plaintiffs  took  place,  because  she 
had  the  power  of  communicating  the  fact  which  would 
have  prevented  the  conversion  of  the  prenuses,  and  aH  the 
consequences  of  that  act»  but  which  she  did  not  com- 
municate, although  peculiarly  within  her  own  knowlc^e. 
*  Upon  the  general  rules  of  construction,  therefore,  and  npoa 
the  distinction^  alluded  to,  supported  by  authorities,  the 
lessor  has  been  guilty  of  a  breach  of  her  covenant,  and  the 
plaintiffs  are  entitled  to  maintain  thb  action,  to  recover  a 
compensation  for  the  injury  they  have  sustained  "  by  and 
through  her  means." 

Bayluy,  J. — If  there  had  been  no  covenant  at  all  in 
the  lease  granted  by  Mrs.  MarrioU  to  the  plaintiffsy  le- 
spectiog  the  mode  in  which  the  demised  premises  were  to  be 
fised,  I  should  still  very  much  doubt  whether  they  had  any 
right  to  convert  a  dwelling-house  into  a  shop,  without 
special  permission  for  that  purpose.  It  is  not,  however, 
necessary  to  decide  that  point  now,  for  the  only  question 
before  thje  Court  is,  whether  the  covenant  for  quiet  enjo<y- 
ment  has  been  broken  by  the  act  or  through  the  metuu  of  the 
lessor.  If  there  was  any  blameable  suppression  of  truth  on 
the  part  of  Mrs.  Marriott,  whea  she  granted  the  lease  to 
the  plaintiffs;  if  she  concealed  from  them  facts  and  circum- 
stances connected  with  the  premises,  which  it  was  impor- 
tant for  their  interest  that  they  should  know ;  undoubtedly 

(a)  Cro.  Jac.  657. 
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an  action  on  the  case  might  have  been  maintained  against  her        1823. 
for  any  damage  sustained  in  consequence  of  such  conceabnent.       """^v^i^ 
But  this  is  an  action  for  a  breach  of  covenant,  and  the       8'«acBR 
jingle  question  is,  whether  that  covenant  has  been  broken.    Marriott. 
It  is  not  pretended  that  any  **  let  or  interruption"  has  been 
interposed  by  the  lessor  or  her  representatives  to  the  plain- 
tiff's quiet  engoyment    The  allegation  is,  that  their  en- 
joyment has  been  disturbed   "  by  and   through  her  acts, 
means,  said  procurement,"  and  as  it  was  impossible  to 
contend  that  the  injury  was  occasioned  by  any  personal  ad 
of  the  lessor,  it  has  been  attempted  to  distinguish  between 
these  terms,  and  to  ai^ue  that  it  was  occaaoned  through  her    . 
means  or  procurement.    I  cannot  adopt   this  distinction. 
It  seems  to  me  that  these  three  words  are  synonymous, 
«ind  that  each  of  them,  in  the  situation  in  which  tliey  stand, 
and  considering   the  object  of  the  parties  in  using  them 
means    some  personal  act  of  interfereni:e   by  the  lessor, 
emanating  from,  and  referrible   to,  herself.    In  this  view 
of  the  case  it  cannot  be  said  that  the  injury  of  which  the 
plaintiffs  complain,  was  occasioned  by  the  lessor;  the  source 
of  the  injury  was  the  conversion  of  the  dwelling-house  into 
a  shop,  and  that  conversion  was  the  act,  not  of  Mrs.ilfar- 
riottf  but  of  the  party  in  possession.     For  these  reasons 
I  am  of  opinion,  that  this  declaration  cannot  be  supported, 
'  and  that  our  judgment  must  be  given  for  the  defendant  on 
the  demurrer. 

,    UoLBOYD,  J.  and  BisT,  J.  concurred. 

Judgment  for  the  defendant  (a). 

(«)  Vide  Dudiiy  v.  FoQjM^  3  T.  R.  584,  and  the  cases  tbere  dted. 
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Vyvtan  «•  Arthur,  Administratrix  of  N.  D.  Arthur, 

deceased. 

A  ttfitotor  be-  C/OVENANT  by  the  plaintiff,  as  devisee  under  Uie  wiB 

fd  ^' eeit^n  ^f  Thonuu  Fyvyan,  deceased,  against  the  defendant^  as  ad- 

Itffi^^i^  ministratrix  of  Nichoku  DonUhome  Arthur,  also  deceased, 

demuwd  the  intestate,  for  a  breach  of  covenant  in  the  non-perfonnaiice 

nant  for  three  of  certain  suit  and  service  at  the  mill  of  the  plaintiff!    The 

BtntiDg^for  a  declaration  stated  that  the  plaintiff's  testator  being  aeised  ir 

monev  rent,  fee  of  the  demised  tenements  and  the  apptnrtenances,  and 

tion  thereto,  also  of  a  certain  mill,  on  the  14th  June^  in  the  year  1779> 

■honid  per-  ^7  indenture  demised  a  close  of  land,  together  with  certain 

raiu  and^Mr-  ^®°*™<*"  ^^  pasture  in  the  indenture  described,  to  the  de-. 

vices,  andy  fendabt's  intestate,  hii  txecutars,  administrators,  and  ass^m^ 

others,  that  ^or  a  term  of  ninety-nine  years,  if  three  persons  thereiR 

wd MM^nT  n>eotioned  should  so  long  live;  ''  yieldio|^  and  paying  tbeie- 

•hoold  do  sDit  fore  unto  the  said  Thomas,  his  heirs  and  assigns,  eertam 
to  the  lessor's  »    » 

mill  by  grind<  rents,  sums  of  money,  payments,  and  returns,  &c.;  andaJso 

■Jchcorn  as     doing  certain  suits  and  services  to   the  mill  of  the  said 

SemiseiT^la^^  Thomas,  Afs  /lefVs  and  assigns,  commonly  called  Tregamere 

The  tesutor      mill,  by  grinding  all  such  corn  there  as  should  grow  in  and 

pifterwards  de-  #        . .    .       tt     x     i  i    i        •     • 

vised  the  mill  tfpo»  the  said  close.      It  then  averred  that  the  mtestate  en- 

reversioii^f  ^""^^  ^^P^*^  *^®  close,  and  that  the  reversion  thereof  belonged 

the  land  to  the  to  the  testator,  who  by  his  will  afterwards  devised  the  same 

y/tho  became  and  the  said  mill  unto  three  persons  in  the  will  mentioned, 

the^deal^^of  ^^^^^  ^^^^^  ^°^  assigns,  to  the  use  of  the  plaintiff  for  life,» 

^^  tt'd?"^'  *^  ^^^  without  altering  his  will,  whereby  the  plaintiff  be- 

mise  of  the      pame  seised  of  the  reversion  of  the  plose  and  of  the  mill  in 
land,  the  lessee 
died,  intestate, 

and  his  wife  took  ont  administration  of  his  estate  and  effects.  Covenant  being  broagfat, 
assigning  for  a  breach  neglect  to  grind  corn  at  the  mill,  duriag  the  life-time  of  the  lessee 
and  also  since  his  death  : — Held,  that  the  reservation  of  the  suit  to  the  mill  was  in  the  Da*^ 
tore  of  a  rent,  and  that  the  covenant  to  render  it  ran  with  the  land,  whilst  the  ownership 
of  the  land  and  the  mill  remained  in  the  Mms  perwn,  and  entiUed  the  latter  to  mam« 
tai^  an  action  at  poqimpn  law  upon  It  against  the  personal  representative  of  the  lcts$e« 
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fee  for  life.    It  then  stated^  that  during  the  continuance  of        1823, 
Ae  term  the  intestate  died,  and  the  defendant  administered      ^T^"^^^^ 
to  bis  effects,  and  that  one  of  the  persons  for  whose  life  the       ^    «, 
lease  was  granted^  was  still  living.    Breach,  that  after  plain- 
tiff became  seised  of  the  reversion  of  the  demised  premises, 
and  of  the  mill,  and,  during  the  life-time  of  the  lessee,  com 
grew  upon  the  demised  premises  which  ought  to  have  been 
ground  at  the  mill,  and  that  although  the  mill  has  been 
always  in  a  fit  condition  to  grind  com^  "  yet  the  intestate 
in  his  life-time,  and  the  defendant  since  hb  death,  did  not 
nor  would  do  suit  to  the  mill  of  the  plaintiff  by  grinding 
there*  the  com  so  grown  upon  the  demised  premises,  but 
wholly  neglected  so  to  do/'    General  demurrer  to  the  de^ 
claraUon  and  joinder  in  demurrer.    < 

F.. Pollock,  in  support  of  the  demurrer.  The  question 
in  this  case  is,  whether  the  covenant  to  grind  at  the  mill  of 
the  lessor,  the  com  which  grew  on  the  land  demised  to  the 
lessee,  is  to  be  considered  as  a  collateral  covenant  merely* 
or  as  a  covenant  running  with  the  land.  If  it  be  collateral 
onlyj,  it  is  quite  clear  that  the  plaintiff,  being  assignee  of 
the  lessor,  cannot  sue  upon  it.  In  the  recent  case  of  Fer- 
non  v.  Smith  (a),  in  which  all  the  previous  decisions  upon 
this  subject  were  elaborately  reviewed,  a  rule  was  laid  down 
by  which  the  distinction  between  a  collateral  covenant,  and 
a  covenant  running  with  the  land,  is  to  be  ascertained; 
which  is  this,-— if  the  covenant  be  such  as  extends  to,  or 
affects  the  thing  demised*  it  is  one  which  rans  with  the 
land  and  binds  the  assignee ;  otherwise  it  is  collateral,  and 
does  not  bind  him.  The  cases  there  examined,  which  seem 
more  particularly  to  bear  upon  the  present,  are,  Spencet^s 
case  (6)  and  Bally  v.  Wells  (c),  in  both  of  which  the  cove- 
nant WAS  in  conformity  with  the  rule  alluded  to,  and  ex- 
tended to  the  thing  demised.  But  in  this  respect  the  co- 
venant now  under  consideration  is  deficient;  for  the  produce 
Oi)*P.&A.  1.  (6)  5  Rep.  16,  C0«WiU.t5f 
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1828.       k  not  th.e  thing  4emued,  and  the  covenant  if  odj  to  griad 
'^^^^'^^      the  produce  at  the  mill,  and  cannot  therefore  be  said  to 
YimrAa      extend  to  the  land  itself,  which  is  the  thing,  demised;  and 
ARTHva.     therefore  The  Mayor  of  ConglHon  v.  PaUwmia)  is  pie* 
fusely  in  point,  where  it  was  held,  that  a  covenant  bj  the 
lessee,  for  himself  and  his  assigns^  not  to  employ  in  the  miii 
persons  settled  in  other  parishes,  did  not  run  with  the  had. 
There  is  also  an  old  case  mentioned  in  Ftne/s  Abndg-^ 
fneni(b)\  '^  if  an  al^bot  covenants,  and  hath  used  time  out 
of  mind  to  sing  in  the  manor  of  B.  for  him  and  his  ser- 
vants, his  heirs  shall  have  advantage  of  this  covenant.**    Bat 
that  also  falls  within  the  distinction  ahmdy  idluded  to ;  be- 
cause there  the  covenant  was  to  do  somediing  easeiitiallj 
connected  with  the  land,  and  with  the  particular  occnpataon 
and  use  of  it;  here  it  r^ards  only  the  mode,  not  in  which 
fhe  land  shall  b^  used  or  occupied,  but  in  whidi  the  pitH 
dace  shall  be  applied.    It  is  not  easy  to  find  antborities 
directly  affirmative  of  the  position  now  contended  for;  but 
jt  has  lit  least  been  alluded  to  as  a  questionable  pointy  i?«rf- 
lof  V.  Pekall(c),  and  the  distinguishiiig  character  of  tkis 
particular  covenant  seems  to  go  far  to  take  it  out  of  Ae 
.other  cases  idready  cited*    \,BajfI^f  J.  la  there  ai^  case 
^wbich  decides  that  a  covenant  to  build  a  house  upon  odier 
.Jand  ^lan  that  demised,  bdonging  to  the  covenantee^  would 
,no!|t  enjure  to  his  benefit  ?  and  if  not,  suppose  in  sudi  a  case 
the  hudd  devised  to  J»  B.,  such  a  covenant  being  still  m 
ezistjence^  could  not  A.  B.  sue  upon  that  covenant  as  the 
assignee  of  the  covenantee  i\    It  should  seem  not,  and  diere 
is  an  old  authority  against  such  a  proportion.    In  Purfny*s 
C98e  in  this  Court,  Hilaiy  Term,  £9  EUz.  (d),  where «'  one 
possessed  of  a  term  of  six  years  m  a  tavern,  leased  the  i 
to  another  for'  three  years,  with  a  covenant  Aat  the  le 
should.  fMxount  with   the  lessor  monthly  for  the  wine  he 

(a)  10  But,  130.  from  the  Year  Book  of  4S  Ed- 

{b)  TLt.  Covenant^  H.  3.  fol.  590.      ward  S.  X 
•tated  ib  Sptncer'i  case,  5  Kcp.  17.         (c)  Peake's  N.  P.  C.  ISl. 

(<0  Moore,  U3.  Godb.  ISO. 
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^o{4  &<mI  afterwards  the  lessor  granted  the  three  remakuiig 
years  of  the  six  to  a  thffd  person,  and  he  called  upon  the 
lessee  to  account,  and  he  would  not;  whereupon  he  brought 
covenapt^  and  defendant  pleaded  that  he  had  accounted  to  Abthub. 
the  assignee  of  die  three  years,  and  upon  that  demurrer; 
the  Court  held  it  was  no  plea,  became  ii  was  not  a  covenant 
xchich  did  go  with  the  land  or  the  reversion,  but  was  a  coU 
lateral  thing,  and  did  not  pass  by  the  assignment  of  the  three 
years"  Hie  same  case  is  also  mentioned  in  Finet's  Jbridg" 
ment  (a),  and  seems  to  bear  stron^y  upon  the  present  ques- 
don.  lBest,3.  That  was  a  covenant  for  the  goodwill  of 
•the  tavern  merely,  and  as  such  was  in  no  degree  co-exten- 
sive with  the  land;  that  makes  it  perfectly  distinguishable 
from  the  covenant  here.]  It  was  a  covenanted  mode  of 
ascertainmg  the  rent  which  was  to  be  paid,  and  in  diat 
respect  seems  very  analogous  to  the  covenant  here.  Upon 
these  grounds,  therefore,  it  is  submitted  that  this  was  Si 
mere  collateral  covenant  which  did  not  run  with  the  land; 
and  therefore  the  present  plainti6f •  is  not  in  a  condition  to 
maintain  any  action  for  the'  breach. 

'  Gaselee,  contr^.  Tliis  is  clearly  a  covenant  which  ritns 
with  the  land,  the  benefit  of  which  passes  with  the  rever- 
sion, and  upon  which  therefore  the  assignee  of  the  lessor 
is  entitled  to  sue.  The  service  at  the  mill  is  certainly  not 
in  express  terms  denominated  a  ^'  rent;''  but  it  is  an  im- 
portant constituent  part  of  the  reddendum,  and  is  in  fact  a 
pairt  of  the  rent  to  be  paid.  It  is  an  act  which  the  lessee 
covenants  to  dq  for  the  bene6t  of  the  lessor,  in  considera- 
tion of  his  occupation  of  the  land;  and  it  is  therefore 
strictly  and  intimately  connected  with  and  extending  to  the 
land,  the  thing  demised ;  and  indeed  more  so  than  mere 
money  can  be ;  because  here  the  reddendum  is  to  grind  at 
the  mill  the  com  grown  upOn  the  land  demised ;  so  that  the 
rent  here  arises  immediately  out  of  the  land,  which  a  money 
(a)  Tit.  CoffCiMiif,  K.  15.  fol.  39S. 
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182i3.       rent  would  oot  necessarily  do.    Property  speaking,  it  is  a 
com  reot ;  and  where  has  it  erer  been  held  diat  a  covenant 
to  pay  a  com  rent  did  not  mn  with  the  land  ?    This  Tery 
Akthvr*     aigument  is   powerfully  illnstrated  in  Spencer*s    case  (a), 
where  a  case  from  the  Year  Booh  of  the  42  Edw.  3.  3.  is 
thus  stated : — **  Grandfather,   fcither  and  two    sons ;    the 
grandiather  was  seised  of  the  manor  of  D.,  whereof  a  cfas- 
}>el  was  parcel ;  a  prior,  with  the  assent  of  his  convent,  by 
deed,  covenanted  for  him  and  his  successors,  with  the  grand- 
father and  his  heirs,  that  he  and  his  convent  would  siog  all 
the  week  in  hb  chapel,  parcel  of  the  said  manor,  for  the 
lords  of  the  said  manor  and  his  servants,  Sic.    The  grand- 
father did  enfeoff  one  of  the  manor  in  fee,  who  gave  it  the 
younger  son  and  his  wife  in  tail,  and  it  was  adjudged  that 
the  tenants  in  tail  as  terre-tenants  (for  the  elder  brother  was 
heir)  should  have  an  action  of  covenant  against  the  prior ; 
for  the  covenant  b  to  do  a  thing  which  is  annexed  to  the 
chapel,  which  is  within  ^the  manor,  and  so  annexed  to  the 
manor  as  it  is  there  said;  but  if  such  covenant  were  made 
to  say  divine  service  in  the  chapel  of  another,  there  the 
assignee  shall  not  have  an  action  of  covenant  ;ybr  the  cove- 
nant  in  such  aue  cannot  be  annexed  to  the  chapel^  became 
the  chapel  does  not  belong  to  the  covenantee,  as  is  adjudged 
in  S  Hen.  4.  6.  h"     The  case  there  put  is  expressly  in 
point  with  the  present.     Suppose  the  covenant  had  been 
to  render  annually  a  bushel  of  com  for  every  acre  of  land 
demised ;  that  would  unquestionably  hav^  been  a  covenant 
running  with  the  land ;  and  non  constat  in  this  case  how  the 
grinding  is  to  be  paid  for  by  the  lessee,  whether  in  money 
or  by  a  portion  of  the  com  itself;  and  the  latter  mode 
which  is  the  most  probable  would  bring  this  case  entirely 
within  the  principle  x>f  the  case  cit^d.    The  only  case  ap- 
parently at  variance  with    the    present  argument  is  The 
Mayor  of  Congkton  v.  Pattmn,  but  the  very  reasons  pven 

(a)  5  Rep.  18. 
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in  the  jndgment  there  for  the  distinction  which  is  taken,  shew       181I9* 

the  strength  of  the  principle  now  contended  for.  ^>^v^^ 

Vryftsn 

The  Court  stopped  him,  and  proceeded  to  gi?e  judgment.     Arthva. 

Batl^t,  J. — ^I  think  the  present  case  is  not  m  substance 
distinguishable  from  the  case  cited  from  the  Year  Books  of 
the  42  Edw.  3.  3.  Here  the  plaintiff  is  the  assignee  of  the 
lessor,  and  the  defendant  is  the  personal  representative  of 
the  lessee,  and  I  am  satisfied  upon  the  authorities  cited, 
that  this  is  a  covenant  running  with  the  land,  and  that  the 
plaintiff,  as  the  assignee  of  the  lessor,  is  entitled  to  main- 
tain this  action  at  common  law.  There  are  cases  in  which 
an  assignee  of  the  reversion  may  maintain  an  action  at  com- 
mon law;  and  there  are  others  in  which  he  is  entitled  to 
bring  it  under  the  statute  32  Hen.  8.  This  being  a  cove- 
nant at  law,  I  think  the  plaintiff  may  mamtain  the  action 
at  common  law  without  availing  himself  of  the  statute. 
The  reddendum  here,  is  one  of  a  somewhat  unusual  na- 
ture, but  still  there  is  a  reddendum,  diere  is  somethmg 
to  be  paid,  and  therefore  the  legal  effect  of  it  is,  that 
every  thing  which  it  comprehends  is  in  the  nature  and  cha- 
racter of  rent,  and  will  go  with  the  reversion  of  the  inte- 
rest in  the  land.  Now  the  lessor  is  seised  both  of  the 
close  and  of  the  mill;  and  m  demising  the  former  he 
stipulates  not  only  for  a  money,  rent,  but  also  that  the 
com  grown  thereon  shall  be  ground  at  die  mill,  and  while 
both  the  mill  and  the  close  atfe  united  in  one  person^ 
that  covenant  is  certainly  beneficial  to  the  reversioner.  Nor 
is  this  reddendum  altogether  singular  in  its  nature;  there 
might  various '  instances  be  put  in  which  services  of  various 
kinds  have  been  covenanted  for  in  lieu  of  rent,  all  of  which 
have  been  held  to  be  in  the  nature  of  a  rent,  and  as  such  to 
constitute  a  covenant  running  with  the  land.  For  example, 
the  owner  of  a  manor  may  grant  a  lease,  and  stipulate  that 
the  lessee  shall,  from  time  to  time,  carry  coals  to  his  house^ 
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1828*  ^  perfoim  certain  serrices  on  different  patte  of  his  d^ 
v^^/<^  mesne.  Sudi  covenants  would  fall  within  the  same  prin- 
VrtTAW  gjpig  gQ  j^ng  113  jjjg  estate  on  which  the  services  were  to  be 
Artbitr.  performed  belonged  to  the  same  proprietor.  So  in  tbia  case 
there  is  a  service  to  be  rendered  to  the  reversioner,  which  is 
in  die  nature  of  rent,  and  this  seems  to  me  to  be  evea  a 
strofiger  case  than  that  put  'mSpencef^u  case,  because  there 
nothing  was  taken  from  die  covenantee  in  the  relation  of 
tenant,  whereas  here  there  is ;  and  therefore  i  fortiori  die 
covenant  enures  to  the  benefit  of  the  assignee.  It  ia  BOt 
necessaiy,  on  the  present  occasiont  to  decide  what  the  tStet 
of  this  covenant  would  be  if  die  ownership  of  die  null  and 
die  cIosB  were  severed.  Here  they  are  united,  and,  oti  the 
short  ground,  diat  Am  service  rendered  here  is  in  fiict  a  rest, 
and  is  to  be  performed  in  respect  of  the  land  demised,  I 
an  of  opinion  that  this  action  ia  maintainable,  and  Aat  Aa 
pfadntiff  is  cotided  to  die  judgment  of  the  Court. 

HoLROTD,  J.— -I  am  of  the  same  opinion.  The  ctae 
cited  from  the  Year  Books  appears  to  me  fully  to  govcna 
the  present,  and  indeed  to  go  further  in  principle  than  is 
necessary  to  support  the  present  action.  This  is  a  cov^ 
nant  running  widi  the  land  at  common  law*  Here  the 
land  is  demised  to  A.  B^  his  eiecutors,  administrators,  and 
assigns,  part  of  the  reddendum  is  certain  suit  to  be  per- 
formed at  the  miD,  And'  it  as  quite  clear  from  die  wnds  of 
the  lease,  that  that  covenant  is  to  enure  to  the  benefit  of  the 
assignee  of  the  land.  Whether  it  would  also  bind  the  as- 
sigaee  of  die  lessee,  idtfaough  be  is  named  in  the  lease,  it  is 
not  incumbent  upon  us  now  to  decide,  though  upon  the 
principle  that  the  profits  of  the  land,  and  the  land  itself,  are, 
for  such  purposes,  generally  speaking,  the  same  thing,  I  am 
indbed  to  think  diat  it  would.  Nor  are  we  in  the  present 
instance  called  upon  to  declare  what  would  be  the  efiiect  of 
this  eovenant  if  the  reverrion  interest  had  been  severed ;  here 
it  is  not  aeva>ed;  the  assignee  of  the  lessor  has  the  inteieat 
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ia  both  the  land  and  the  mill,  and  therefore  it  is  a  covenant  182d. 

running  with  the  land,  and  may  clearly  be  declared  upon  by  '^<^\^^^ 

the  plaintiff,  who  ia  interested  in  the  land.  Vtv^an 


Best,  J« — ^I  am  also  of  die  same  opinion,  but  I  must 
add,  that  my  opinion  is  founded  entirely  upon  the  fact  that 
the  reversion  of  both  the  estates  belongs  to  the  same  ia* 
dividual ;  for  if  the  two  interests  had  been  severed,  I  think 
the  case  would  have  assumed  a  very  different  complexion. 
This  action  is  brought  upotf  a  very  wholesome  and  beneficial 
statute,  the  32  Hen*  8,  c.  34,  the  object  of  «rhich  wici  to 
provide  that  the  assignee  of  a  lessor  should  stand,  as-  re- 
garded his  inter^t  in  die  land,  precisely  in  the  same  situa- 
tion as  the  lessor  himself.  Upon  that  principle  this  action 
seems  to  me  to  be  clearly  maintainable  by  the  present  plain- 
tiff, and  by  no  other,  for  he  is  the  only  person  who  sustains 
an  injury  by  the  defendant's  widiholding  the  suit  and  service 
at  the  miU,  and  he  certainly  does  sustain  an  ikijury,  because 
the  covenant  is  evidently  a  beneficial  covenant  to  the  rever- 
sioner as  the  owner  of  the  mill.  I  also  agree  that  the  ser- 
vice stipulated  for  in  this  reddendum  is  in  the  nature  of  a 
rent,  and  therefore  the  covenant  runs  with  the  land ;  but  I 
flo  not  think  that  it  should  be  a  rent  by  name,  in  order  to 
support  this  action.  One  of  the  conditions  upon  which  it 
is  stipulated,  that  the  lessee  shall  hold  the  land,  is,  that 
he  shall  grind  bis  com  at  the  mill.  He  accepts  the  lease, 
and  enters  upon  the  land  on  that  ccmdition;  and  why  is  he 
not  bound  to  perform  that,  as  well  as  any  other  condition 
that  his  lease  may  contain  i  I  can  see  no  reason  for  making 
any  distinction  between  this  covenant  and  any  other  entered 
into  by  a  lessee,  and  therefore  I  am  of  opinion  that  as  he 
has  violated  his  agreement  iu  this  respect,  he  is  liable  to 
answer  for  that  violation  in  the  present  action. 

Judgment  for  the  plaintiJBT. 


0. 
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Do  By  on  the  several  Demises  of  W.Orpb  and  J.  Orpb, 
V.  John  Frost. 

Testator  de-      jliJECTMENT  for  certain  lands  and  tenements  in  the 

o?hU*iKdl!to  county  of  Derby.    At  the  trial  before  Richards,  C.  B.,  at 

hh  daughters    the  Summer  Assizes,  1821,  for  the  county  of  Derby,  a  vcr- 

beeanaUydl.   diet  was  found  for  the  plamtiff,  subject  to  theopinioB<tf 

titem  rt*hU*°  the  Court,  upon  the  following  case  :— 

deathy   and 

'Wills  that  at 

tbdr  respec-  John  Mossey,  being  seised  in  fee  of  the  lands  and  tene- 

their  respec-     ments  mentioned  in  the  declaratbn,  by  his  will,  bearing  date 

dTanbir^aal.  ^^  ^^  October,  1799,  devised  as  follows:  "  I  will  and 

ly  divided  be-  order  that  all  my  just  debts  and  funeral  expences  befrst 

tween  their  , 

■eferal  and      fully  pud  and  discharged:  I  give  to  my  daughter  jinn  Ma^ 

dr^botV*  ^f  one  bed,  and  furniture  thereto  belonging..  I  give  to 
oat^iuiie'^'eD  "^  *^^  daughters,  Elizabeth  Froit  and  Jnn  Massey,  the 
he  gives  her  Breachfieldf  Intake,  aiid  the  Birches,  and  lands  formerly 
life,  and  at  her  taken  out  of  the  Breachjield,  now  lying  together,  and  called 

auid^*,  diare  ^^  Birches,  by  estimation  12  acres  (be  the  same  more  or 
and  share 

alike.  He  then  gives  te  all  his  ffrand-children  irho  shall  be  living  twelve  ^noBtiis  alter 
his  death  52.  each.  The  residue  of  his  real  and  personal  estate  he  gives  to  his  only  son  B.; 
hot  if  he  dies  withont  issue,  then  he  g^ves  his  share  of  the  estate  to  all  the  grand-childFen 
who  should  be  tfien  livmg,  share  aqd  shsre  alike.  Then  he  introduces  certain  qualifi- 
cations respecting  the  devises  he  had  so  made,  and  for  the  first  tune  mentioos  any  of 
his  grand-children  by  name.  First,  he  ditects  that  such  of  these  U$i  shares  aa  skooid 
belong  to  his  grand-daoghter  £.  S.  should  be  placed  in  the  hands  of  her  father,  W.  O.,  bis 
executors  or  assi^,  the  interest  to  be  paid  her  during  her  life,  and  at  her  death  the 
principal  to  be  divided  among  her  children,  share  and  share  alike.  Next  he  specificaUy 
directs  that  such  share  or  shares  of  the  land  he  had  devised  to  hia  dauehtera  E,  and  A,y 
and  like¥ri8e  such  share  or  shares  of  money  as  might  become  due«by  virtue  of  the  will^ 
to  his  grandson  and  grand-daughter  Robert  and  Hanuah  (children  of  his  daughter  E,\ 
should  be  placed  in  the  hands  of  their  brother  Jame$,  his  heirs  or  assigns,  to  pay  the 
rents,  &c.  to  them  during  their  lives,  and  after  their  death,  his  or  her  respective  shares 
to  be  equaUy  divided  among  his  or  her  children.  If  such  there  are ;  if  not,  such  shares  to 
become  the  property  of  hU  or  her  heirs  or  aangns  for  ever.  Nevertheless,  if  the  brother 
Jomet  should  at  any  time  thereafter  think  right  and  proper,  be  might  deliver  up  to 
Robertf  at  any  oooner  period^  ail  or  omy  part  qf  iSs  ehare  or  eharee,  wtU  hie  omly  proper  tu», 
hit  heir$  and  aseigntfor  ever:— Held,  that  if  the  disposing  part  of  the  will  did  not  give  an 
estate  in  fee  to  testator's  daughters  E.  and  A.,  and  their  children,  yet  it  was  clear  from 
the  qualifying  parts  that  su<ch  was  his  intention,  and  consequently  that  the  children  of 
£.  {A.  having  died  withont  issue)  took  an  estate  in  fee  in  the  land  so  devised  to  thefi- 
mother. 
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lem),  and  the  Alder  Close,  to  be  equally  divided  between  i82d. 
them  at  the  time'  of  nfy  decease ;  and,  at  the  death  of  my 
daughter  Elizabeth,  her  share  of  land  to  be  equally  divided 
between  her  children ;  and  at  the  time  of  my  daughter  Ann's  Faosf. 
decease,  her  share  of  land  to  be  equally  divided  between  her 
-children ;  but  if  Ann  Massey  dies  without  issttCi  then  I  give 
her  share  of  land  to  my  daughter  ElizcAelh  Fro9t  for  her 
life,  and,  at  her  decease,  to  her  children,  share  and  share 
alike.  I  give  all  my  gnUid-children  as  shall  be  living  twelve 
months  after  my  decease,  the  sum  of  6/.  each.  All  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate^ 
I  give  to  my  son  Bartholomew  Massey ;  but  if  in  case  he 
dies  without  issue^  then  I  give  his  share  of  my  real  estate  to 
3II  my  grand-children  that  shall  be  then  living,  share  and 
share  alike.  But  it  is  my  will,  that  such  of  these  last  shares 
as  shall  belong  to  my  grand-daughter  ^//e;i.  SmiVA,  shall  be 
placed  in  the  hands  of  her  father  William  Orpe^  his  exe^ 
cutors  or  assigns,  and  the  interest  thereof,  after  the  rate  of 
4/.  105.  per  cent,  per  annum,  to  be  paid  to  h,er  during  the 
terra  of  her  natural  life;  and  at  the  time  of  her  decease, 
the  principal  to  be  divided  among  her  children,  share  and 
.  share  alike.  And  it  is  likewise  my  will,  that  such  share  or 
shares  of  such  lands  as  I  have  bequeathed  as  above,  to 
.EUzabeth  Frost  and  Ann  Money,  and  likewise  such  share 
or  shares  of  money  as  may  happen  to  become  due  by  virtue 
of  this  my  wiU,  to  my  grandson  and  grand-daughter  Robert 
and  Hannah  Frost,  shall  be  placed  in  the  hands  of  their 
brother,  John  Frost,  his  heirs  or  assigns,  and  the  rents^ 
issues,  and  profits  of  soch  share  or  shares  of  lauds,  and  like- 
wise interest  for  such  share  or  shares  of  money,  after  the 
rate  of  4/.  lOt.  per  cent,  per  annum,  to  be  paid  to  them 
during  the  term  of  their  natural  lives ;  the  receipts  of  the 
said  Robert  and  Hannah  Frost  to  be  the  only  insufficient  dis- 
charge for  the  same;  and  after  their  decease,  his  or  her 
said  respective  shares  to  be  equally  divided  among  his  or 
her  cluldreu  lawfully  begotten,  if  such  there  are ;  if  not,  to 
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1883.       become  the  property  of  his  or  her  hein  or  aasagns  for  ever. 
^^^^'^^^      Nevertheless^  if  my  said  grandsoo,  John  Frost,  shall  at  soy 
V.  time  hereafter  see  or  think  it  right  or  prt^per,  it  is  my  wil 

that  the  said  John  tnM  may  deliver  up  or  pay  to  the  said 
Robert  Frost,  at  any  sooner  period,  all  or  imy  part  of  hii 
said  share  or  shares,  for  his  better  maintenance  or  advance- 
ment in  the  world,  unto  the  only  proper  use  of  the  said 
Robert  Frosty  his  heirs  and  assigns,  for  ever."     The  lands 
devised  to  Jnn  Massey  and  Elizabeth  Frost,  are  the  lands 
mentioned  in  the  declaration.     John   Massey   died  after 
makbg  this  will,  being  then,  and  at  the  date  of  the  will, 
seised  of  other  lands  besides  those  specifically  devised  to  his 
daughters  Jnn  Massey  and  Elizabeth  Frost,  and  leaving  his 
said  daughters,  and  another  daughter,  named  Sance  Orpe, 
wife  of  William  Orpe,  and  the  said  Bartholomew  Massey, 
his  only  children,  him  surviving.     The  said  Barthobmum 
Massey  was  the  only  son  and  heir  at  law  of  the  said  John 
Massey.    Upon  the  death  of  the  testator,  Ann  Maxsty  aad 
Elizabeth  Frost  entered  upon  and  took  possession  of  the 
lands  devised  to  them,  which  are  the  same  as  those  aien- 
tioned  in  the  declaration.     Jnn  Massey  so<m  afterwanfa 
died  unmarried,  and  without  leaving  lawful  issue,  up<»  which 
Elizabeth  Frost  took  possession,  and  entered  into  the  receipt 
of  the  rents  and  profits  of  the  entirety  of  the  said  lands, 
and  so  continued  up  ta  her  decease.    At  her  decease  die 
left  three  children,  namely,  JoAa  Massey  Ihut  (desciibed  ia 
the  said  will  as  John  Frost)  Robert  Frost,  and  Hannah  Frost, 
now  the  wife  of  fVilUam  fVxMl,who  are  respectively  named  ia 
the  said  will.  Upon  her  decease,  John  Massey  Frost,  Robert 
Frost,  and  Hannah  Frost,  entered  mto  possession  of  the 
said  lands,  and  so  contmued  until  the  decease  of  John  Mas^ 
sey  Frost  in  January  hist.    John  Massey  Frost  by  his  will 
devised  his  estate  and  interest  of  and  in  the  said  lands  to 
John  Frost  and  his  heirs,  he  being  his  eldest  son  and  heir 
at  law.     Bartholomew  Massey ,  the  son  and  heir^  at  law  of 
the  testator  JoAn  If asMy,  died  during  the  life  of  Etitabeti 
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Frosi,  unmarriedy  without  issue,  leaving  her  and  Sance  Orpe  1823. 
his  only  sisters  and  co-heiresses  at  law.  Bartholomew  Ma$r 
sey  by  bis  will  devised  all  bis  real  estate  (excepting  certaiu 
parts  thereof^  not  cbmprising  the  lands  mentioned  in  the  Frost* 
dedarationi  or  any  estate  or  interest  therein)  to  Sampfon 
Copestake,  William  Orpe  the  elder,  and  John  Maaey  JProifi 
their  executors,  administrators^  and  assigns,  for  and  during 
the  term  of  ninety*nine  years,  upon  certain  trusts,  in  fevour 
of  Sance  Orpe,  with  a  proviso  for  the  lessor  of  the  said  t^rm 
upon  her  decease ;  and  the  said  term  is  now  determined  or 
defeated ;  and  from  and  after  the  expiration,  or  sooner  de- 
termination of  the  said  term,  he  devised  all  and  a{ngul|r  the 
messuages,  lands,  tenements  and  hereditaments  cQmpHied  in 
the  said  term  of  ninety-nine  years,  to  his  nephew  fVilUam 
Orpe  the  younger.  To  bold  to  him,  his  heirs  and  itssigps,  for 
ever.  At  the  time  of  the  death  of  Bartholom$w  tiassey, 
there  were  living  the  said  IVilliam  Orpe  and  John  Orpe,  the 
lessors  of  the  plaintiff,  sons  of  the  said  Sance  Orpe,  who 
was  one  of  the  children  of  the  testator  John  Mamjf,  and 
Ellen,  Bray,  Ann,  Sance,  Mary,  and  Prudence,  six  daugh^ 
ters  of  the  said  Sance  Orpe;  and,  the  said  John  Ma9sqf 
Fro$t,  Robert  Froii,  and  Hannah  Froii ;  the  three  latter 
being  sons  and  daughter  of  the  said  EHxabdh  Froti,  and 
all  of  them  grand-children  of  John  Ma$t^,  the  testator. 
John  Orpe  was  eldest  son  and  is  heir  at  law  of  Sance  Orpe ; 
and  John  Mass^  Froit  was  eldest  son  and  heir  at  law  of 
Elizabeth  Froii.  Prudence,  one  of  the  daughters  of  Sance 
Orpe,  died  intestate  and  unmarried  soon  after  the  death  of 
Bariholmew  Mauey^  leaving  John  Orpe  her  brother  and  heir 
at  bw.  Sance  Orpe  die  elder  is  also  dead^  and  John  Orpe 
is  her  eldest  son  and  b6ir  at  law,  and  also  one  of  the  co- 
heirs of  the  testator  John  Mauof,  and  Bartholomew  Masiey. 
The  question  for  the  opinion  of  the  Court  b,  wheth^  the 
lessors  of  the  plaintiff  are  entitled  to  recover.  If  the  Court 
shall  be  of  opinion  that  they  are  not  entitled  to  recover,  a 
nonsuit  to  be  entered. 
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1823.  Preston,  for  the  plaintiffs.    Under  the  will  of  John  Ma* 

""^^^^^      $ey,  his  daughters,  EBzabeth  Frost  and  Jrm  Maaey,  were 
«.  merely  tenants  in  common  for  their  respective  lives,  and  die 

l^BoiT.  deidse  over  to  the  children  of  the  former  eanied  only  a  life 
estate  to  them.  Elizabeth  having  left  children,  and  die  fee 
therefore  not  having  vested  in  Elizabeth  and  jinn  ;  and  the 
particular  estate  in  oue-third  part  of  each  moiety  being  de- 
termined by  the  death  of  John,  the  eldest  son  of  ESsa- 
beth ;  the  reversion  in  fee  passed  to  Bartholomew  in  tail, 
with  remainder  in  fee  to  the  grand-children  who  survived 
him.  The  lessors  of  the  plaintiff,  beii^  two  of  those 
grand-children^  are  consequendy  entitled  in  dieir  own  r^t, 
and  in  right  of  John  Orpe,  as  heir  at  law  of  his  sister  Pm- 
dence,  to  three  eleventh  shares  of  that  third-part  in  whidr 
the  particular  estate  was  so  determined.  The  gift  to  grand- 
children being  confined  to  such  of  them  as  were  not  widiin 
the  compass  of  the  former  gift,  the  lessors  of  the  plaintiff 
are  further  entitled  to  three-eighth  shares  of  thatt  part  in 
which  the  particular  estate  was  so  determined.-  So  fiu-  as 
respects  those  lands  of  which  the  testator  John  Massey  had 
made  no  specific  devise,  the  lessor  of  the  plaintiff  W.  Orpe^ 
as  devisee  of  Bartholomew,  becomes  entitled  to  all  the  shares 
in  which  the  particular  estates  were  determined.  And  the 
legal  estate  being  by  the  sound  construction  of  the  will 
vested  m  Bartholomew,  fV.Orpe,  the  lessor  of  the  plaintiff, 
is  entitled  to  the  legal  estate  of  the  entirety  as  devisee  of 
' Bartholomew  \  or  J.  Orpe,  the  other  lessor  ef  the  plaintifl^ 
is  entitled  to  one  moiety,  as  the  co-heir  at  law  of  the  tes- 
tator, John  Massey,  He  cited  Doe  v.  Faughan(a),  Hodges 
V.  Middleton(b),  Evans  v.  Jstley(e),  SomervUle  v.  Leik* 
bridge{d),  Dtiver  v.  Frank  (e),  and  Jenkins  v^Kams^/y^ 

jlmos,  for  the  defendant.    Upon  the  death  of  jlnt^  Mas- 
sey  without  issue,  the  entire  property  vested  in  the  first  place 

(a)  Ante,  vol.  i.  5t.  (d)  6  T.  R.  «15. 

(6)  i  Doug.  431.  (<)  3  M.  H  S.  S5. 

<4)  3  Burr.  1570^  (/)  3  Balilr.  ur. 
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HI  EUzabeih  Fraa  for  life,  with  remaiiMler  to  her  children, 

•s  tenants  in  toramon,  in  fee.    A  fee  at  least  was  given  by 

the  will  in  the  shares  of  two  of  those  children,  Robert  and 

Hannahf  either  to  John  Massey  Frosi,  as  trustee  for  them, 

or  for  them  and  their  issue;  or  to  themselves  absolutely, 

or  to  themselves  and  their  issue ;  and  consequently  a  fee 

was  given  in  the  remaining  share  to  John  Massey  Frosi, 

as  to  the  other  of  EUzabeih  Frosfs  children,  and  is  now 

vested  in  the  defendant  as  the  devisee  and  heir  at  law  of 

ihe  said  JoAn  Massey  FroU.    This  appears,  first,  because 

he  was  one  of  a  class,  the  remainder  of  whom  were  to  have 

fees,  and  therefore  the  principle   "  nocitur  a  sociis"  ap- 

plied;  and,  secondly,  the  concluding  part  of  his  will  et- 

presses  the  construction  which  he  himself  put  upon   the 

word  '<  shares,^'  used  in  the  disposing  part.    He  cited  Denne 

▼.  Page  (a),  Gough  \.Howarde{b)f  Evans  v.  Jsiley{c),  Hay 

V.  Coventry  {d),  Spalding  v.  Spalding  (e).  Roe  y/.Dawif)^ 

White  V.  Barber  (g\   Doe  v.  Jpplin{h),    Wilds  caseO*), 

Doe  V.  Lyde  (j).  Right  v.  Sydeboiham  (jk\  Denn  v^  Gas-^ 

kin  {I),  and  Braybrooke  v.  Inskip  (m)* 

Preston  was  heard  in  reply. 

The  Court  took  time  to  consider  the  case,  an.l 

Bayley,  J.  now  delivered  judgment.  We  are  of  opi- 
nion that  in  this  case  a  nonsuit  must  be  entered.  The 
testator  devises  to  his  two  daughters,  Elizabeth  Frost  and 
Ann  Massey,  the  lands  in  question,  '^  to  be  equally  divided 
between  them  at  the  time  of  my  decease,  and  at  the  death 
of  my  daughter  Elizabeth^  her  share  of  land  to  be  equally 


(a)  1 1  Eut,  60«.  (fc)  4  T.  R.  8f . 

(6)3  Btilstr.  \i7.  (t)  6  Co.  Rep.  17. 

{e)  3  Borr.  1570.  '( j)  1  T.  R.  593. 

(4)3T.  R.B3.  (*)  Dong.  759. 

(0  Cro.  Car.  185.  (/)  Cowp.  657.. 

{ /  )  3  M.  &  S.  51 8.  (in)  8  Vei.  -(K»7, 
{g)  5  Bnrr.  S703. 
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1623.        divided  between  her  children;   and  at   the  time   of  my 
daughter  AmCs  decease,  her  share  of  land  to  be  equaDj 
divided  between  her  children  ;  but  hi  Ann  Mauey  dies  widi- 
Froit.        out  issue,  then  I  give  her  share  of  land  to  my  daughter 
EKzabeih  Fro^i  for  her  life,  and  at  her  decease  to  her  chil- 
dren, share  and  share  alike.'*    The  question  is,  whether  the 
children  of  Elizabeth  Frott  {Ann  Masuy  having  died  with- 
out issue)  took  an  estate  for  life  only,  or  whether  they 
took  an  estate  in  fee.     It  is  contended  on  the  part  of 
the  lessors  of  the  plaintiff,  that  they  took  an  estate  for 
life  only.    The  argument,  on  the  part  of  the  defendant^ 
is,  that  they  lock  an  estate  in  fee.    In  the  devise,  as  fer  as 
I  have  hitherto  stated  it,  there  are  no  words  whidi  give  an 
estate  of  inheritance.    There  are  no  words  devisii^  die 
whole  of  the  interest;  but  it  is  a  general  devise,  not  ex- 
pressly for  life,  but  a  devise  which,  under  circumstances,  if 
there  were  nothing  else  in  the  course  of  the  will  to  shew 
the  plain  and  manifest  intention  of  the  testator,  wonld 
give  them  an  estate  b  fee.    If  there  had  been  a  charge 
on  the  children  o(  Etizabeth  Frost,  these  words  wotild  cer- 
tainly have  been  sufficient  to  give  them  a  fee ;  but   if  the 
estate  had  been  limited,  and  they  had  died  before  a  given 
period,  then  I  doubt  whedier  the  words  would  have  been 
sufficient  to  give  such  an  estate.    But  although  that  part  of 
the  will  to  which  1  have  hitherto  referred,  appeara  sufficient 
to  give  a  fee,  yet  there  b  a  subsequent  part  of  the  devise^ 
from  which  it  is  .clear  and  manifest  that  it  was  the  intenticm 
of  the  testator  that  the  fee  should  pass.    Perhaps  I  should 
express  myself  more  correctly,  if  1  were  to  say,  that  the  tes- 
tator, in  the  latter  part  of  the  will,  has  used  words  which 
he  coimdered  as  passing  the  fee,  and  by  which  he  meant  the 
fee  should  pass.    Referring  to  the  plan  of  the  will,  I  think 
it  may  be  divided  into  two  parts.    One  I  should  call  the 
disposing,  and  the  other  the  qualifying  part.    Hitherto  I 
have  only  mentioned  what  1  call  the  disposing  part,  which 
ends  in  the  way  in  which  it  might  naturally  be  expected  the 
disposing  part  of  a  will  shoidd  end,  namely,  with  the  resi- 
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duary  clause.    At  the  close  of  the  disposition  I  have  already       1828. 
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mentioned,  the  testator  says,  **  I  give  all  my  grand-chUdren 
as  shall  be  living  twelve  months  after  my  decease,  the  sum        *V.' 
of  5L  each.    All  the  rest,  residue,  and  remainder  of  my      '■^•'* 
real   and  personal  estate  I  give  to  my  son  Bartholomem 
Massey.    But  in  case  he  dies  without  issue,  then  I  give  hisi 
share  of  my  real  estate  to  all  my  grand-children  that  shall 
be  then  living,  share  and  share  alike.     But  it  is  my  will  that 
such  of   these  last  shares  as   shall  belong  to  my  grand- 
daughter Ellen  Smith,  shall  be  placed  in  the  bands  of  her. 
father,  William  Orpe,  his  executors  or  assigns,  and  the  inr 
terest  thereof,  after  the  rate  of  4/.  10s.  per  cent  per  annumy 
to  be  paid  to  her  during  the  term  of  her  natural  life,  and  at 
the  time  of  her  decease,  the  principal  to  be  divided  among 
her  children^  share  and  share  alike."    There  ends  the  dis- 
posing part  of  the  will.    The  testator  uses  the  term  ''  share,? 
so  as  to  shew   that  he  had  been  dividing  the  property 
into  so  many  distinct  and  entire  shares.    Having  finished 
with  the  disposing  part,  he  comes  to  that  which  appears  to 
me  to  be  the  qualifying  part  of  the  will.     Amoiigst  other 
objects  of  his  bounty,  he  had  given   something  to  Ellen 
Smith,  one  of  hb  grand-children,  and  he  qualifies,  the  dis- 
position by  these  words  : — *'  But  it  is  my  will  that  such » 
of  these  last  shares  as  shall  belong  to  my  grand-daughter 
Ellen  Smith,  shall  be  placed  in  the  hands  of  her  father 
William  Orpe,   his  executors  or  assigns,  and  the  interest 
thereof,  after  the  rate  of  4/.  lOs.  per  cent,  per  annom^  to  be 
paid  to  her  during  the  term  of  her  natural  life ;  and  at  the 
time  of  her  decease,  the  principal  to  be  divided  among  her 
children,  share  and  share  alike."    Now,  there  are  no  words 
of  gift  in  that  disposition  of  the  property,  in  wluch  he  di** 
rects  that  her  share  shall  be  divided  among  her  children ;  but 
it  is  obvious,  from  die  terms  of  that  part  of  the  will,  that  he 
considered  that  he  had  been  giving  her  an  interest,  and  used 
words  by  which  he  clearly  meant  she  should  have  an  interest 
to  continue  longer  than  a  life  estate.    Having,  therefore, 
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qualified  the  disposition  whioh  he  had  pr^oudy  made  b 
^^       favour  of  his  grand-daughter,  EUzabeth  Smith,  then  comet 
FaofT.       ^^^  qualification  which  applies  to  the  devise  in  qaestioD. 
"  And  it  is  likewise  my  will,  that  such  share  or  shares  of 
such  lands  as  I  have  bequeathed  as  above  to  EKzaheth  Frosi 
and  Ann  Massey,  and  likewise  such  share  or  shares  of  money 
as  may  happen  to  become  due  by  virtue  of  this  my  will  to 
my  grandson  and  grand-daughter,  Robert  and  Hannah  FroU, 
shall  be  placed  in  the  hands  of  their  brother  John  Frml, 
his  heirs  or  assigns,  and  the  rents,  issues,  or  profits  of  such 
share  or  shares  of  lands,  and  likewise  the  mterest  for  such 
share  or  shares  of  money  after  the  rate  of  41.  10*.  per  cent, 
per  annum,  to  be  paid  to  them  during  the  term  of  their 
natural  lives;  the  receipts  of  the  said  Robert  and  HannaA 
Frost  to  be  the  only  sufficient  discharge  for  the  same,  and, 
after  their  decease,  his  or  her  said  respective  shares  to  be 
equally  divided  among  his  or  her  children  lawfully  begotten. 
If  such  there  are;  if  not,  to  become  the  property  of  his  or 
her  heirs  or  assigns  for  ever."    Therefore  he  qualifies  the 
disposition  to  Robert   and  Hannah  Frost,  by  stating  that 
if  they  have  children,   then  those  children  shall  take  the 
property.     It  is  only  in  the  event  of  their  having  no  children 
that  it  is  to  go  to  tiiem,   tiieir  heirs  or  assigns  for  ever. 
Then  comes  another  clause  :— "  Nevertheless  "  (which  is  a 
qualification  of   tlie  preceding  qualification)  "  if  my  said 
grandson,  John  Frost,  shall,  at  any  time  hereafter,  see  or 
tiiink  it  right  or  proper :— it  is  my  will  Uiat  the  said  John 
Frost  may  deliver  up,  or  pay  to  die  said  Robert  Frost,  at 
any  sooner  period,  all  or  any  part  of  his  said  share  or  shares, 
for  his  better  maintenance  or  advancement  in  the  worid,  unto 
the  only  proper  use  of  the  said  Robert  Frost,  his  heirs  and 
assigns  for  ever.*'    Now  it  will  be  recollected  that  there  is 
no  disposition  to  Robert,  Hannah,  and  JoAit  Frost  by  name. 
The  disposition  to  them  is  as  to  a  class,  namely,  "  to  the 
children  of  Elizabeth  Frost,  share  and  share  alike."    If  we 
could  see  from  any  part  of  the  will  that  it  wa^  the  clear 
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iotention  of  the  testator  to  use  the  words  of  disposition  in       1823. 

their  favour,  as  to  any  of  them,  so  as  to  give  a  fee,  that 

would  throw  a  light  upon  the  question,  and  afford  a  ground 

for  legally  concluding  that  each  of  them  should  have  a  fee       Faosx, 

in  the  share  or  gift  to  him  or  her.    But  when  we  consider 

this  will  as  beii^  properly  divisible  into  a  disposing  part,  and 

a  qualifying  part,   the  qualifying  part  shews  clearly,  that 

though  in  the  disposing  part  the  testator  had  thought  he  had 

used  words  which  had  sufficiently  expressed  his  intention  of 

passing  the  fee,  yet  he  was  determined,  in  the  qualiiymg 

part,  to  lise  words  which  should  leave  no  room  to  doubt 

that  such  was  his  intention;  for  the  quali6cation  as  to  Ro^ 

heri  and  Hannah  is  simply  this :  ''  That  which  I  gave  you 

Robert  and  Hannah^  for  and  during  your  lives,  is  to  be 

under  the  control  and  management  of  your  brother  John 

Fro$t  (who  is  one  of  the  children  of  EUzabeth  Frost,  and  to 

whom,  as  one  of  the*  class,  there  is .  a  disposition),   and 

when  you  respectively  die,  though  you  shall  have  the  fee  if 

you  die  without  bsue,  yet  if  you  do  not  die  without. issike, 

and  leave  issue,  then  the  property  shall  be  divided  between 

your  children,  share  and  share  alike."    But  even  this  is  not 

absolutely  so,  for  iCJohn  Frost   shall  think  it   right   and 

proper,  Robert^  his  brother,  shall  take  the  immediate  fee 

before  the  time  of  his  death.     We  think  this  qualification 

as  to  the  disposition  to  Robert  and  Hannah  Frosty  shews  most 

clearly  that  in  the  words  which  the  testator  had  previously 

used,  he  meant  to  give  them  a  fee  ;  add  if  he  meant  to  give 

them  a  fee,  the  necessary  and  legal  consequence  must  be, 

that  he  should  be  considered  as  having  used  the  words,  in 

order  to  leave  tliem  the  fee.     For  these  reasons,  we  are  of 

opinion,  that  under  the  particular  words  of  this  will  the 

limitation  to  the  children  of  Elizdbeth  Frost,  did  not  give  a 

life  interest  only,  but  the  absolute  fee,  and  therefore  the 

defendant  is  entitled  to  judgment. 

Postea  to  the  defendant. 


688  CASss  IN  THB  king's  bbhch, 

1823. 


granted. 


Wmlmtaitff,  DoB,  d.  MabQUIS  of  AkOLBSBT  O.  BbOWM. 

ApTtl  X6» 

Tbe  time  with.  1n  a  former  case  of  Doe  v.  Roe(a)  the  preeeat  defeednt 

in  which  the  *  •        l 

undertaking      Was  ordered  to  give  the  undertakings    and  enter  mto  tbe 

KqnM['t^  security  required  by  1  Geo.  4.  c.  67.  Tbe  mle  in  that  cue 
iG«r?c* w^  ^'^  "^"^  ™  ^®  ^^^  fiftniaiy last,  and  an  appoiotiDeot 
•haU  be  gl^eni  made  to  attend  before  the  Master  to  fix  die  amount  of  tke 
^  (Jk€  Court  oi  iecurityon  the  SSth,  on  whkh  day  tbe  plaintiff VattonKj 
rakfll^c^t  •^tended,  and  tbe  Master  find  the  security  at  dOCW.  Nei- 
^^A^  tber  the  rule,  nor  tbe  Master's  qppobtment,  expressed  the 
time  within  which  the  seoiuity  was  to  be  gifen.  Motke 
was  immediateiy  fpven  to  tbe  defendant  of  tbe  amount  fiied 
by  tfie  Master^  and  that  unless  ibe  secaritf  was  giwD  bj 
the  Sd  of  March,  final  judgment  would  be  signed.  Ko 
security  was  given;  and  on  application  to  die  clerk  of  tiu 
rules  to  sign  final  judgment  it  was  refosed^  on  the  gf^uod 
that  the  plaintiff  should  have  produced  a  Judge's  order  foe 
that  purpose.  The  Lord  Chief  Justice  was  then  applied  to 
for  such  order,  but  his  Lordship  declined  givmg  it,  hafins 
some  doubt  whether  the  original  rule  was  not  defective  lo 
not  stating  the  time  within  which  the  security  wss  to  be 
giveoi  and 

Jeremy  now  prayed,  upon  an  aflBdavit  stating  these  b^ 
either  that  the  plaintiff  should  be  at  liber^  to  sign  £bi1 
judgment  instanter,  or  that  the  Court  would  amend  the  nilei 
by  inserting  into  it  some  reasonable  tune  within  which  tbe 
defendant  should  enter  into  the  recogniaumce,  or  in  defiiul^ 
thereof  the  plaintiff  should  sign  final  judgment.  Tbe  fi^ 
tiff  had  not  been  guilty  of  any  negligence;  for  by  tbe  words 
of  the  acty  which  were  equivocal,  it  seemed  doubtfiilf  wbe* 
ther  the  Court,  or  the  Master,  was  vested  with  the  po^^ 
(«)  Ante,  565. 
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of  fixing  the  time  for  entering  into  the  secu^ty.    The  act        1823, 
stated,  **  that  it  shall  be  lawful  for  the  Court,  up<Mi  cause 
shewn,  or  upon  affidavit  of  the  service  of  the  rule,  in  case 
no  cause  shall  be  diewo,  to  make  the  same  absolute,  and      J»b^^*< 
to  order  such  tenant,  wUUn  a  time  to  btfixtd,  to  give  such 
nndettakii^s,  &c." 

Per  Curiam. — ^The  proper  construction  of  this  part  of 
the  statute  clearly  is,  that  the  Court  shall  fix  a  time  for  the 
recognizance  to  be  entered  into,  at  the  time  when  they  grant 
the  rule  for  that  purpose.  In  this  respect  the  rule,  in  this 
case,  is  defective,  and  cannot  be  acted  upon  in  its  present 
form ;  but  as  the  mode  of  proceeding  might  be  considered 
doubtful,  we  will  now  amend  the  rule  by  fi»ng  the  tine* 
Therefore  let  the  defendant  enter  into  the  recognizance  fixed 
by  the  Master  within  fourteen  days  from  this  time,  or  else 
the  plaintiff  to  sign  final  judgment. 

Rule  amended  accordingly. 


The  King  t^.  The  Justices  of  Buckinghamshikb.       ^'?*'!*^> 

Afnl  17. 


JL  HIS  was  a  rule  calling  upon  two  Justices  of  the  county  Wbetber  a 

of  Buckingham^  to  shew  cause  why  a  mandamus  should  his  uthes  by 

not  issue,  commanding  them  to  grant  a  warrant  of  distress  J^J^pj^^^ 

for  enforcing  payment  from  the  Rev.  J.  T.  A.  Reed,  rector  the  laodi,  in 

of  Leckhampstead,  in   the  said   county,    of  the   sum   of  which  Uie 

187.  }S$.  to  the  surveyor  of  the  highways  of  the  same  parish,  aod^ceWcI  a 

beinc:  the  amount  of  his  composition,  in  lieu  of  statute  l>^f-7^ly 

o  ^    ,        . ,        .  1  composition  in 

duty,  as  occupier  of  the  tithes  of  the  said  pansh.  the  nature  of 

rent,  can  be 
treated  as  an  occupier  of  tithes  withio  the  meaning  of  the  General  Highway  Act, 
13  Gio.  3.  c.  78.  s.  34,  and  rateable  to  the  highways  in  the  parish. 

In  a  case  where  Justices  have  reasonable  gr6and  fordonb'tiog  their  jnrisdictioD|  the 
Court  will  not  compel  them  to  do  an  act  which  may  subject  them  to  an  action. 
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On  shewing  cause  agamst  the  rale,  the  facts  disclosed 

upon  the  affidavits  were  these : — ^Mr.  Reed,  as  rector  of  tlie 

*"*  ^'"®    parish  of  Leckhampsiead,  was  seued  of  the  parsonage-house. 

The  JumcBt  with  the  gardens,  &c.  and  home  dose,  containing  about  three 

BucKiao-    acres  belonging  thereto,  and  seventy-seven  acres  of  andent 

other  lands  in  the  parish,  to  the  extent  of  «400  acres  and 
upwards.  The  par8onage*>house,  &c.  and  home  close  were 
in  his  own  occupation,  in  respect  of  which  he  paid  a  com- 
position, in  lieu  of  statute  duty,  for  the  rqpair  of  the  high- 
ways in  the  parish.  The  seventy-seven  acres  of  glebe  land 
he  had  let  by  parol  from  year  to  year  to  a  tenant,  who  per- 
formed or  compounded  for  statute  duty  in  respect  of.  his 
occupation  as  tenant.  The  tithes  arinng  from  the  other 
lands  in  the  parish  had  been  let  by  parol  to  the  farmers  or 
occupiers  of  the  lands,  and  had  never  been  taken  by 
'MuReed  in  kind,  and  the  rents  payable  to  him  in  respect 
of  the  tithes  were  reserved  and  received  by  him  by  equal 
half'^yearly  payments,  the  first  of  which  became  due  at  Ladjf 
Day  in  every  year.  Tlie  tithes  were  not  bargained  and  s<Jd 
by  him  to  the  iarmers  and  occupiers  when  in  a  state  of 
maturity,  but  wpre  let  to  them  prospectively,  and  without 
any  reference  to  the  specific  mode  of  cultivation.  During 
the  period  of  his  incumbency,  he  had  not  had  any  waggon, 
cart,  chaise,  or  carriage  of  any  description,  nor  any  team, 
draft,  or  plough,  nor  had  he  ever  hired  or  made  use  of  any 
waggon,  8cc.  nor  had  he  in  any  manner  used  the  highways 
within  the  parish,  as  occupier  of  tithes,  nor  otherwise  than 
as  occupier  of  the  parsonage*house,  &c.  and  home  dose, 
but  he  had  occasionally  hired  a  post  chaise  for  the  use  of  his 
family.  For  thirty-two  years  previous  to  his  incumbency, 
during  which  he  was  resident  curate  of  the  parish,  the  tithes 
had  been  let  in  like  manner  to  the  farmers  and  occupiers  of 
the  land,  and  during  all  that  period  neither  the  rector  for 
the  time  being,  nor  any  other  person  or  persons  than  the 
said  farmers  or  ofccupiers,  had  performed  or  compounded 
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for;  nor  were  called  upoa  or  required  to  perform  or  com*  1823. 
pound  for  the  statute  duty,  for  or  in  respect  of  the  said  ^^^^^^^^ 
tithes.  At  a  Special  Sessions,  held  in  October,  1822,  by  an  ^9.  ^"° 
order  of  two  Justices,  the  several  sums  of  money  therein  '^^  Justicbs 
mentioned  were  adjudged  to  be  reasonable  compositions  to  Bocking- 
be  paid  by  all  persons  liable  to  perform  statute  duty  within 
the  parish  of  Leckhafopstead,  and  the  usual  notices  were 
given  by  the  surveyor  of  the  highways  to  all  persons  inclined 
to  compound  for  their  statute  duty,  and  they  were  required 
to  signify  their  intention  to  compound  for  the  same  ou  a  day 
mentioned,  and  at  such  time  to  pay  their  composition.  A 
meeting  of  the  parishioners  took  place  in  pursuance  of  the 
notices,  at  which  Mr.  Reed  attended^  when  he  was  informed 
that  the  parishioners  and  inhabitants  considered  hin^  liable, 
as  occupier  of  the  tithes,  to  perform  statute  duty,  or  to  pay 
a  composition  in  lieu  thereof,  but  he  declared  his  opinion 
that  he  was  not  liable,  and  expressed  his  determination  not 
to  perform  statute  duty,  or  pay  any  composition.  In  1821 
a  valuation  had  been  made  of  all  the  lands  and  tithes  in  the 
parish,  in  order  to  the  better  assessment  and  collection  of 
the  poor  rates  in  which  the  tithes  belonging  to  the  rector 
were  valued,  at  354/*  135.  lOd.  yearly,  at  which  value 
Mr.  Reed  was  rated  and  assessed  to  the  relief  of  the  poor 
as  occupier  of  the  tithes,  and  had  paid  the  same  accordingly. 
No  appeal  having  been  entered  against  the  order  of  the  Jus- 
tices above  mentioned,  the  surveyor  of  the  highways  de- 
manded of  Mr.  Reed,  as  occupier  of  the  tithes,  the  sum 
of  18/.  18f.  as  a  composition,  in  lieu  of  his  statute  duty, 
according  to  the  rates  previously  allowed  by  the  Justices ; 
but  having  refused  to  pay  the  same,  he  was  summoned  by 
the  surveyor  at  a  Special  Sessions  to  pay  the  same.  But  the 
Justices  were  of  opinion  that  Mr.  Reed,  having  let  or  com- 
pounded for  his  tithes,  the  whole  statute  duty  ought  lo  be 
paid  by  the  farmers  as  the  occupiers  of  the  tithes,  and  as 
Mr.  Reed  was  not  an  occupier  of  tithes  within  the  meaning 
of  tlie  General  Highway  Act,  13  Geo.  3.  c.  78.  s.  34,  he 
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1828.  ms  not  liable  to  be  rated ;  and  oonseqiiently  they  refosed 
to  grant  a  warrant  of  distress  for  enforcing  payment  of  die 
composition  assessed  upon  him  in  lieu  of  statnte  dnty..  T!tm 
The  JmiGBS  question  now  was,  whether,  under  these  cirmmartapcea^ 
Jiucxno-  Mr.  Reed,  havrng  entered  into  a  composition  with  his  pa« 
rishioners,  and  received  a  money  payment  in  lien  of  tidies, 
could  be  considered  as  an  occupier  of  tithes  witfam  the 
meaning  of  the  General  Highway  Act. 

Dover  shewed  cause  against  the  rule.  The  amoant  af 
composition  in  this  case  is  not  a  matter  of  contest,  nor  is 
it  contended  that  mandamus  is  not  the  proper  remedy  in  a 
case  of  this  description ;  neither  will  it  be  denied  diat  an 
ecclesiastical  person  is  liable  to  the  highway  rate  as  ocoipier 
of  tithes ;  but  it  is  insisted,  under  the  circumstances  dis^ 
closed  m  the  aflBdavits,  that  Mr.  Reed  is  not  the  oca/pier 
of  tithes  in  the  sense  in  which  diat  word  is  used  in  the 
General  Highway  Act,  1 3  Geo.  3.  c.  78.  s.  ^4.  The  tithes, 
in  this  case,  are  clearly  not  occupied  by  Mr.  Reed,  llie 
mode  of  compounding  for  the  tidies  which  has  been  adopt* 
ed,  creates  merely  the  relation  of  landlord  and  tenant  They 
are  not  baigained  and  9old  at  the  time  when  diey  are  in  a 
state  of  maturity,  but  are  let  prospectively  frcHn  year  to 
year,  and  a  money  rent  is  payable  half-yearly^  and  tbo  te- 
nancy so  created  can  only  be  determined  by  a  six  moodis' 
notice.  So  long  therefore  as  this  tenancy  subsists,  he  cai^ 
not  be  considered  as  the  occupier,  and  consequendy  the  pcF' 
son  who  has  not  the  actual  occupation  is  not  liaUe  to  the 
highway  rate.  The  aflSdavits  stete  that  Mr.  Reed  keeps  no 
waggon,  cart,  or  odier  carriage,  nor  is  there  anydrcoBH 
stance  in  the  case  which  will  bring  him  within  the  words  of 
the  EHghway  Act.  .  At  all  events,  considering  this  as  a 
doubtful  question,  the  Court  will  not  compel  magistrates  by 
mandamus  to  do  that  which  may  subject  them  to  an  acti<m^ 
if  they  should  grant  a  distress  warrant 


EASTBR  TERM,  POVRTtI  GEO.  IV*  693 

The  Court  stopped  him,  and  called  upon  Ae  other  side       1833. 
to  diew  by  what  aotfaority  a  mandamus  could  be  granted  to      ^^^N^^^ 
compel  magistrates,  in  a  doubtful  case,  to  do  an  act  which     '^^  ^'"^ 
m^ht  subject  them  to  an  action.  '^^  Justices 

BVCKIHO- 

Manyai  and  G.  MarriM,  contri.  The  surveyor  of  the  «^"»«'*"- 
highways  has  no  remedy,  if  the  Justices  shall  not  be  com- 
pelled to  grant  their  warrant  to  enforce  the  payment  of  the 
rate.  The  Highway  Act  provides,  that  the  rate  shall  be 
levied  by  warrant  of  distress  and  sale.  Now  the  magistrates 
have  been  applied  to  for  their  warrant,  and  diey  have  re* 
fused  to  grant  it,  assigning  reasons  for  such  refusal ;  but  the 
Court  will  not  enter  into  the  grounds  of  refusal,  and  there  . 
is  no  reason  in  point  of  law  why  the  magistrates  should  not 
be  compelled  to  issue  thieir  wannant,  there  bemg  no  other 
mode  of  levying  the  rate.  They  cited,  upon  this  point,  Rex 
v.The  Jusiices  of  Middlesex{a\  Stevem  v.  Evans (b),  and 
Rex  V.  The  Justices  of  Somers^shire  (c).  Assuming  that, 
in  a  doubtful  case,  the  Court  would  not  grant  a  mandamus, 
still  this  cannot  be  considered  as  a  question  of  any  difficulty. 
Hie  rector  must,  for  the  purpose  of  rateability,  be  consi^ 
dered  as  the  occupier  of  the  tithes.  There  are  several  cases 
which  decide  that  a  parson  who  compounds  for  his  tithes  is 
still  to  be  considered  as  the  occupier,  and  rateable  to  the  re^ 
lief  of  the  poor.  Jier  v.  Lambeth  (i2),  Regina  v.  BaHUtt  (e). 
In  this  case  Mr.  Reed  is  rated  to  the  relief  of  the  poor 
in  respect  of  these  very  tithes  as  occupier,  and  tiiere  seeaM 
no  good  reason  why  he  should  not  be  rated  in  like  manner 
to  the  repair  of  die  highways.  The  composition  in  lieu  of 
tithes  makes  no  difference  as  to  the  question  of  occupation, 

(a)  1  WiU.  If  5.  parithiooenimiy  be  taxed  npon  the 

(fr)  t  Barf.  1  t5S.  S.  C.  1  Sir  W.  poor  rate ;  for  the  letUng  is  bat  an 

Bl.  284.  agreement  with  the  paruhioners  to 

{e)  S  Stra.  99f .  retahi  the  tithes ;  and  the  parson 

(4)  1  Stra.  btS*  here  has  a  modus  for  his  tithes, 

(e)  16  Vin.  Abr.  tit  Poor,  427.  though  it  was  objected  Uiat  the 

The  case  there  stated  was  this ;—  parishioners  were  occapiersy  and 

A  panon  who  letahis  tithes  to  the  so  the  parson  not  rateable. 
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1828.  becaiiae  the  dergjmaki  is  beoeficidtly  iiilere«led  m  tbe  land 

^"^"^^^^^  in  respect  of  which  the  tithes  arise.    Neither  does  die  mode 

«.  of  paybg  tbe  compositioti  make  anj  differencei  because  it 

Tbe  Jurricn  -^  perfectly  immaterial  whether  he  receives  the  compoaitiba 

Bucamo-  ^q  qq^  ^^  |q  |^q  payments. .   According  to  all  the  detenni- 

UAMIHIRE.  . 

nations  of  this  Court  upon  the  subject  of  rateability  to  the 
pocN*,  a  cleiigyman  who  receives  a  composition  in  tithes,  is 
still  to  be  deemed  as  the  occupier  of  the  tithes^  and  upon 
this  principle*  the  dergymau  in  this  case  must  be  deemed 
the  occupier,  and  consequently  the  person  liable  to  pay  the 
bighway  rate. 

Abbott,  C.J. — It  is  quite  clear  that  we  ought  not  to 
grant  a  mandamps  in  thb  case.  If  we  shoold  grant  Ae 
writ,  and  the  money  should  be  levied  under  the  warrant  of 
distress,  Mr.  Reed  might  bring  an  action  against  the  Jua- 
tices,  and  try  the  validity  of  that  act,  which  we  had  com- 
pelled them  to  do.  Since  I  have  had  the  honor  of  sitting 
in  this  Court,  I  have  always  expressed  very  great  reluctance 
in  compelling  magistrates  to  do  any  thing  which  might 
subject  them  to  the  chance  of  an  action.  In  those  cases 
where  the  duty  of  the  magistrate  is  dear  and  explicit,  we 
interfere  by  mandamus,  and  suffer  no  idle  suggestion,  that 
an  action  may  be  brought  to  prevail  with  us ;  but  where 
we  cannot  see  that  his  duty  is  jdain  and  obvious,  but 
may  be  matter  of  doubt,  we  do  not  so  interpose.  Kowy 
in  this  case,  I  must  own  there  is  considerable  doubt  upon 
the  whole  matter,  whe&er,  under  the  circumstances,  this 
dergyman  can  be  considered  as  the  occupier  of  the  tithes 
within  the  meaning  of  the  General  Highway  Act.  The 
question  being  doubtful,  I  think  we  ought  not  to  compd 
the  magistrates  to  issue  their  warrant.  I  forbear  saymg 
any  thing  more,  than  that  I  entertain  doubt  upou  the  ques- 
•  tion.  .  I  do  not  wish  to  prejudge  a  question  which  may 
hereafter  be  considered,  should  apy  other  magistrates  be 
found  who  shall  issue  their  warrant,  and  thereby  raise  the 
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jpoint  for  discussion.    Wbea  such  question  sbajil  be  raised,        Vf2Z. 
it  will  be  the  duty  of  the  Court  to  hear  it  discussed,  and 
^decide  upon  it.     At  present  I  wish  to  be  understood  as 
giving  no  judicial  opinion  upon  it,  and  that  the  ground  on  T*»«  Jx^^^ticm 
which  I  discharge  this  rule  is,  that  I  cannot  mjself  clearly     Bucking- 
see  that  these  magistrates  may  not  be  subjected  to  an  action, 
if  they  should  issue  their  warrant. 

Baylet,J. — In  a  doubtful  case  the  Court  never  grant 
a  mandamus  to  Justices.  .  The  public  are  very  much  in- 
.debted  to  the  magistracy  of  the  country  for  the  voluntary 
and  gratuitous  manner  in  which  they  discharge  their  public 
duties  $  and  we  ought  not,  in  a  case  admitting  of  a  fair 
degree  of  doubt,  to  subject  them  to  the  espence  and  hazard 
of  an  action,  or  require  them  to  make  a  return  to  a  writ  of 
mandamus.  Now,  as  far  as  I  can  judge,  this  case  fairly 
admits  of  the  doubt  which  the  magistrates  have  raised.  It 
ha9  been  argued,  that  because  Mr.  Reed  is  rateable  td  the 
relief  of  the  poor  in  respect  of  his  tithes,  under  the  statute 
43  Eliz,  c.  £,  he  is  therefore  liable  to  contribute  to  the 
highway  rates.  I  think  that  by  no  means  follows.  The 
words  of  the  General  Highway  Act,  and  the  statute  of  Eliza-^ 
beih,  are  very  different.  Under  the  latter  statute,  tithes  are 
not  rateable  eo  noanne.  The  occopier  of  tithes,  qua  occu-  , 
•pier,  is  not  rateable,  and  the  only  words  of  the  statute 
.which  give  the  power  of  reaching  tithes,  as  a  subject  of 
4rate,  are  ''  parson,  vicar,  tithes  impropriate,  and  propria** 
.tioos  of  tithes;*'  but  common  rectorial  or  vicarial  tidies  are 
not  mentioned.  .  Why  are  they  not  mentioned  f  Probably 
because  ihe  legislature  at  that  time  meant  to  impose  the 
burthen  upon  the  parson  and  the  vicar,  and  not  upon  other 
persons  who  were  the  occupiers  of  tithes.  In  die  case  of 
Rex.  V.  Lambeth  the  decision  proceeded  upon  this  footing, 
namely,  that  die  vicar  was  liable  to  the  poor  rate  iu  his  . 
character  of  vicar,  and  not  because  he. was  occupier.  In  the 
case  of  Regina  v.  Bariktt,  the  letting  of  Uthes  was  not  a^ 
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letting  fronr  year  to  year^  by  way  of  retainer  to  die  ( 
parishioners,  but  a  bargain  or  agreement  pro  faac  "vke,  (as 
fkr  as  I  can  judge,  from  the  short  statement  of  that  case  m 
Finei^s  Abridgment^  and  I  cannot  help  thinking  that  iheve 
Bucking-  may  be  a  difference  between  the  case  of  a  regular  yearly 
letting,  by  way  of  retainer  to  the  different  occupiers  of 
lands  in  the  parish,  and  the  case  of  an  agreement  with  the 
parishioners  to  retain  the  tithes.  Of  this,  I  am  sure,  that 
the  attempt  now  to  raise  this  question  for  die  first  time, 
and  to  endeavour  to  throw  this  burthen  upon  tfie  rector, 
will  have  a  tendency  to  force  clergymea  into  disputes  with 
their  parishioners,  and  to  prevent  them  from  entering  into 
a  composition^  which  is  generally  bene^cial  to  the  pa* 
rishioner. 

HoLROYD  and  Best,  Js.  were  absent. 

Rale  discbargedy  with  costs. 


Thursday,  DrAKB   V.  MaERYAT. 

April  17.  ,. 

The  certificate  ASSUMPSIT  upou  a  policy  of  iofluraKe,  bearia|;  date 

foVLp^d'^at  ^^^^^^y*  ^®^^»  "P<^»  ^  *ip  ^««  •««•  ^^  cargo,  coo- 

a  foreign  port,  sisting  of  1705  boies  of  sugar,  <<  at  and  from  MaUutxos, 

atera^°tos*»*"  ^  ^^  P^rt  or  ports  of  discharge  in  Europe^  between  Si. 

dUma^ed'br  ^*'««*««'»  ^nd  BourJeaux:'    At  the  trial  before  Jbhdi, 

lea  water,  18  C.  J.»  at  the  Iioitt/oa  adjoamed  Sittings  after  Iwi  Hiiarm 

not  admissible  n^  ,-j--  .-  .... 

evidence  alone  JLerm>  ccrtam  admissions  were  put  Uk,  from  wharh  it  ap- 

of  ^ourrr^    P^^^  ^'""^  ^  defendant  had  subscribed  the  policy  to  the 

the"aMu"re'2^     »mount  of  750/.,  aud  the  action  was  brought  to  recorer  hia 

against  the       proportion  of  a  particular  average  lossi^f  6/.  Is.  lOd.  per 
underwriter,  ^  ^-ji  «.•  .....  .. 

in  this  coun-    ^^^^^  austaioed  upon  part  of  the  sugar,  which  had  received 

try.  damage  in  the  coane  of  the  voyage,  and  was  landed  and 

sold  in  a  damaged  state  at  Si.  Pet^rdmrg.    The  sugar  was 
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«oid  on  arrival  by  private  contract.    In  the  contract  of  sale       1B23. 
it  was  provided^  that  a  fair  allowance  should  be  made  to  the 
purcbaser  for  the  damaged  part,  and  in  order  that  the  da- 
ma^   might  be  properly  ascertained,  and  with  a  view  to    MARRVAt. 
recovery  frofld   the  underwriters,  the  consignee  applied   to 
Mr.  GMerhe,  the  agent  for  Ldayd's  at  that  place,  for  his 
directions   as   to  the  mode  of  Ascertaining  the  same ;  and 
according  to  Mr.  Gisborne^s  directions,  two  sworn  brokers 
were  appointed,  the  one  chosen  by  himself,  and  tlie  other  by 
the   consignee,   to  make  a  survey.     The  brokers  made  a 
survey  in  the  presence  of  Mr.  Gisiorne,  and  certified  that 
the  purchaser  was  entitled  to  an  allowance  of  six  rubles  per 
pood  «pon  48ft  boaes  of  the  sugar.    The  following  cer- 
tiBcate  was  given  by  Mr.  Gisbome:-^ 

**  I  hereby  certify,  that  having  eurveyed  the  above  speci- 
iied  48ft  boxes  of  sugar  on  thenr  landing  at  this  custom^ 
house,  I  found  them  severally  damaged   by  sea  water,  and 
also,  that  after  a  very  particular  inspection  of  them  by 
Messrs.  Fifi/eMon  and  Jordan,  swoni  brokers,  m  my  pre« 
sence,  an  allowance  of  six  rubles  per  pood  was  awarded  to 
die  purchaser  under  my  approbation   and  advice.     Given 
under  my  hand,  St.  Petenburghf  September  SOth,  1821. 
'*  Thomas  John  Gisborne, 
"  Agent  for  Lloyd's:* 
In  pursuance  of  this*  certificate  an  allowance  of  6/.  1^. 
lOrf.  per  cent,  was  made  to  the  purchaser. 

The  policy  contained  the  usual  memorandum,  that  the 
sugar  was  warranted  free  from  average  under  5/.  per  cent., 
and  in  order  to  prove  a  loss  to  that  amount,  the  plaintiff 
proposed  to  read  in  evidence  Mr.  Gisborne*s  certificate, 
together  with  his  written  appointment  and  instructions  as  an 
agent  for  Lloytfg  (^.    All  the  other  facts  necessaiy  to  esta^ 

(a)  In  tbe  inetrnctioiiB  given  by  the '  committee  at  L/oyd*8  to  their 
agents  at  foreigD  ports,  it  is,  amottg  other  things,  declared,  that  when 
the  agCBt  Is  calte4  apon  by  consignees  to  ascertain  damage  on  goods ,  he 
is  "  to  act  as  a  surveyor  only,  and  in  tliis  capacity  to  see  that  the  sound 
part  of  every  package  is  separated  from  tbe  damaged,  aod  particularue 
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Uish  the  plaintiflf 's  case  were  admitted,  and  die  oolj  < 
tion  was,  whether  Mr.  GtsAome's  certificate  fi-as  ^dmiasibie 
]>ftArRa  evidence  alone  of  the  particiUar  average  loss.  The  learned 
UAaRYAT.  Judge  being  of  opinion  that  it  was  not,  and  no  other  evidence 
of  the  amount  of  the  loss  being  produced,  a  nonsuit  was  di- 
rected, with  liberty  to  move  to  set  aside  the  nonsuit,  and 
enter,  a  verdict  for  the  plaintiff. 

Campbell  now  moved  accordingly,  and  contended,  upon 
the  authority  of  Read  v.  Bonham  (a),  that  Mr.  Guborne 
being  the  authorised  agent  of  the  committee  at  Lloyd's, 
was  in  effect  the  representative  and  agent  of  the  undcr- 
wriiters  generally,  and  of  the  defendant  in  this  instancr, 
(who  was  a  subscriber  at  Lloyd'n)  so  far  as  to  render 
.his  certificate  of  the  amount  of  loss,  duly  eiecuted  at 
;  St.  Peteriburgf  and  verified  here,  legitimate  evidence  to 
prove  the  loss.  The  agent  b  instructed  by  the  terms  of 
this  written  appointment  to  act  as  a  surveyor ;  he  is  to 
sign  a  certificate  of  his  estimate  of  the  damage,  and  is 
to  form  his  judgmeqt  upon  reading  certain  documents  spe^ 
cified  in  the  appointment.  It  is  indeed  provided,  that  he  is 
not  to  make  up  or  sign  any  statement  of  average  as  repre- 
sentative of  the  underwriters,  and  therefore  it  cannot  be 
contended,  that  his  acts  are  to  be  binding  upon  the  under- 

the  qoantity  of  each  to  his  certificatie,  taking  care  in  tbe  first  instance 
to  satisfy  himself  that  the  goods  wefe  properly  stowed,  and  that  the 
damage  was  occasioned  by  sea  water  whilst  on  board.  The  agent  is  not 
to  nufke  up  or  sign  |ny  statement  of  average  either  general  or  perti- 
cular,  as  representative  of  the  underwriters,  leaving  that  to  beadjaated 
between  them  and  the  assored,  npon  the  documents  which  he  famishes.'* 
And  after  some  farther  instractions  on  other  heads,  one  of  the  eondad- 
ing  observations  is  as  follows:—"  From  the  preceding -instroctioBa  it 
will  be  inferred,  (bnt  to  avoid  the  possibility  of  misconception  it  is  re- 
peated,)  that  in  every  act  of  interferencp,  whether  by  advice  or  other- 

.wise,  the  agent  is  not  to  t>e  considered  as  the  representative  of  tibe 
underwriters  npon  any  particoiar  policy »  except  when  .he  is  specifically 

.  instrncted  to  that  effect,  bat  as  a  person,  whose  dhty  it  Is,  froin  the  na> 

,tare  of  his  appointment,  to  attend  to  the  interest  of  the  snbscriben  to 
LUfftPt  in  general,  and  protect  them  from  fradd  and  impositioii  m  iIm 
mode  of  treating  property  in  peril,  or  under  daa^e.** 

,     (a.)  3  Brod.  &  Bing.  147* 
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writer  at  horaCi  but  sureljr  bis  deckration  of  die  amount  of'  1S23. 
loss,  so  fully  authorised  bj  the  underwriters,  and  founded 
upon  a  survey  and  other  cautionary  measures  8peci6ed  and' 
directed  by  them,  becomes  evidence  to  go  to  a  Jury,  in  sup-  Marryav • 
port  of  the  loss  which  the  assured  has  sustained.  The  case 
of  Read  v.  Bonham  would  seem  to  justify  the  argument, 
that  the  agent  for  Lloyd*8  was,  upon  this  occasion,  the  agent 
for  the  underwriters  also;  for  it  is  there  said  by  Burroughs  J. 
^  I  have  no  conception  that  a  person  who  is  avowedly  agent' 
of  Lloyd's,  can  say  he  has  no  authority  to  accept  an  aban- 
donment;"' and  at  least  it  is  not  going  too  far  to  say,  that  if 
he  is  appointed  to  do  certain  acts  upon  a  specific  authority, 
and  by  direct  and  precise  instructions,  die  result  of  those 
acts,  namely,  his  estimate  of  the  loss,  is  evidence  to  prove 
the  fact  and  amount  of  that  loss. 

Per  Curiam. — It  is  quite  clear  from  the  instructions 
given  in  evidence,  that  the  utmost  power  given  to  the  agent 
for  Lloyd's,  is  to  furnish  documents ybr  inquiry  at  home*  He 
is  "  not  to  make  any  statement  of  average  as  the  representa- 
tive of  the  under^-riters,"  but  is  "  to  leave  that  to  be  ad- 
justed between  them  and  the  assured,  upon  the  documents 
wUch  he  furnishes.''  Now,  the  certificate  in  thb  case  is  a 
statement  of  average,  and  is  therefore  expressly  within  the 
prohibitory  words  of  the  instructions.  It  is  not  made  by 
him  as  the  representative  of  the  parties,  it  is  not  binding 
upon  those  parties,  but  is  simply  a  document  furnished  for 
the  purpose  of  inquiry  into  the  loss.  The  case  which  has 
been  cited  is  mainly  distinguishable  from  the  present ;  there 
there  was  an 'abandonment  of  the  cargo  in  this  country  as 
soon  as  the  assured  was  in  a  situation  to  make  an  abandon* 
ment ;  here,  there  is  no  abandonment  at  all.  We  are  asked 
to  introduce  a  perfectly  new  head  of  evidence,  and  for  what 
purpose  ?  The  only  object  of  the  proposed  evidence  is  to 
compel  both  parties  to  act  upon  the  certificate  of  the  agent 
for  Lloyd's,  but  according  to  the  rules  of  evidence,  such  an 
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]9»trumeDt  cannot  be  received  for  dial  purpose.  He  m  not 
the  agent  of  both  parties,  and  tliotigfa  both  may,  ia  tkeir 
discretion,  adopt  his  acts,  they  cannot  by  law  be  Uiidiiis 
upon  them;  they  can  bind  only  the  party  whom  he  repre-> 
sents,  and  even  as  respects  that  party,  there  is  an  express 
provision  that  he  shall  not  act  in  the  character  of  a  repre- 
sentative. If  this  be  not  the  object  of  this  evidence,  it  has 
i;i  truth  DO  object  at  all,  and  in  either  view  of  the  caise,  it  is 
clearly  inadmis.sible.  It  was  the  duty  of  the  plaintiff  to 
prove  his  case  by  plain  and  legitimate  evidence ;  this  he  has 
not  done,  and  therefore  the  nonsuit  was  properly  directed. 

Rule  refused. 


Where  the 
ownerof  marsh 
lands  was 
bound  by  the 
custom  of  a 
sewage  level 
to  repair  the 


'^wUiV.  The  King  r.  The  Commissioners  of  Sewkrs  in 

Essex. 

A  HIS  was  a  rule,  calling  upon  the  defendants  to  riicw 

cause  why  a  mandamus  should  not  issue  directed  to  tbeni, 

commanding  them  to  reimburse  Anthony  Harding^  Esq.  the 

sum  of  £84/.  45.  expended  by  him  in  and  alK>ttt  the  repair  of 

sea  walls  front,  the  damage  done  on  or  about  the  3d  March,  1820,  to  the 

estate,  and  by  sea  wall  abutting  on  certain  lands  of  his,  in  the  level  of 

na^y'flood^ide  Grays  Thorock,  in  the  county  of  Essex,  together  with  ia- 

the  wail  was 
damaged,  the 
Court  refused 
a  mandamus 
to  the  Com- 
missioners of 
Sewers  to  re- 
imburse him 
for    the  ex- 
pence  of  the 


terest  for  the  same. 

. .  On  shewing  cause  against  the  rule,  it  appeared  from  the 
affidavits,  that  an  immemorial  usage  bad  existed  in  the  level 
pf  Grays  Thorock  for  the  owners  of  lands  therein  to  repair 
the  sea  walls  ou  th^ir  own  lands,  at  their  own  several  and  re* 
spective  expence.  Mr.  Harding  was  the  occupier  of  147 
pearin^  by  a?  ^c""^*  ^^  marsh  land  in  the  level  of  Gray^s  Thorocky  and 
***?!* 'liad'*b**''^  in   consequence   of  an  extraordinary  high   tide  and  heavy 

previously         ^iud    in  the  month    of  March,  WiO,  the  sea  wtil  upon 

^iresented  for 

I r repair,   and       . 

was  out  of  repair  at  the  time  the  accident  happened. 
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his  hmd  was  partly  washed  away,  and  occasioned  consider-       1823. 

able  damage,  which  he  was  obliged  to  repair  at  the  expence      ^^^^/^^ 

above-mentioned.    It  was  stated  as  a  fact,  and  not  denied,  9. 

that  previous  to  this  accident  the  sea  wall  on  Mr,  Harding^s  '^f^^^^^^' 

land  was  in  an  insuflktent  state  of  repair,  aud  that  the  marsh      Sewaob, 

bailiff  had  presented  it  in  the  year  i8]g»  as  being  out  of 

repair;  whereupon  the  commissioners  had  made  an  order 

that  it  should  be  put  into  a  proper  state  of  repair,  but 

which  order  had  never  been  complied  with.    The  whole 

quantity  of  land  in  the  level  was  about  1671  acres,  and  tlie 

extent  of  the  sea  wall  was  9^1  rods,  of  which  151  were  on 

Mr.  Uarding'9  land,  being  above  one-sixth  of  the  whole. 

Hie  olyect  of  this  application  was  lo  raisf  the  question, 

whether  all  the  occupiers  of  lands  in  the  level,  who  derived 

beneBt  from  the  repair  of  the  sea  wall,  should  not  contribute 

lo  the  expence  of  such  repair,  equally,  and  in  proportion 

to  the  quantity  of  land  occupied  by  them  respectively,  and 

not  according  to  the  accidental  circumstance  of  their  having 

a  greater  or  less  quantity  of  sea  frontage* 

Tiudal.WAd  Brodrick  shewed  cause  against  the  rule,  and 
contended,  first,  that  Mr.  Harding  was,  by  the  immemorial 
usag^  of  the  level,  as  stated  in  the  affidavits,  bound  to 
sepair  at  bis  own  sole  expence,  the  sea  wall  fronting  liis 
lands,  and  consequently  was  not  entitled  to  contributiou 
from  tlie  other  land  owners  in  the  level ;  and,  second,  tliat 
supposing  him  to  be  relieved  from  this  individual  liability 
when  extraordinary  and  unforeseen  accidents  occurred,  still 
be  was  not  in  a  situation  to  avail  himself  of  such  exemption, 
the  accident  which  had  occasiooed  the  expence  in  question 
having  arisen  from  the  previous  bad  state  of  the  wall,  which 
had  fallen  into  decay  from  bis  own  negligence  and  default. 
Upon  the  first  point  the  aflidavits  are  quite  decisive  as  to  the 
question  of  usage,  and  there  needs  no  authority  to  establinli 
tlie  legality  of  such  an  usage.  It  is  clearly  laid  down  by 
Cullis,  in  his  reading  ou  the  statute  of  Sewers  (ii),  amongst 

(li)  Callw,  ni. 
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1823.  the  causes  and  conaderatioos  for  which  a  perBon  is  bound 
^"^"y^^  .  to  keep  sea  walls  in  repair,  that  frontage,  ownership,  pre- 
^'"^  scription,  and  custom  are  sufficient.  All  these  constderations 
The  CoMMit«  attach  in  the  present  case,  and  impose  upon  Mr.  Hardkng 
Skwaoe»  the  liability  to  repair.  Undoubtedly  the  same  learned  Au- 
thor mentions  certain  exceptions  from  the '  general  li- 
ability (a),  as,  for  instance,  insolvency  of  the  party  bound 
to  repair,  in  which  case  *the  level  are  to  be  chai^ged  to 
assist  him.  So,  "  if  a  person  be  bound  to  repair  the  sea 
bank,  but  the  hazard  is  so  apparently  dangerous  to  the 
country,  that  in  all  likelihood  he  cannot  repair  the  same,  and 
80  the  country  might  be  in  danger  of  being  overflown,  before 
he  alone  could  do  it,  then  the  country  on  the  level  are  to  be 
rated  and  taxed  towards  the  same."  It  is  clear,  that  neither 
of  these  exceptions  applies  to  Mr.  Harding.  Then,  the 
question  is,  whether  the  next  exception  can  avail  him.  "  If,' 
says  Caliis,  *'  the  sea  at  the  spring  tides,  or  at  extraordinary 
casual  swelling  tides  or  floods,  have  broken  down  the  fences, 
and  overthrown  the  banks,  mihout  any  default  in  the  party 
who  was  tied  to  have  repaired  the  same,  the  level  shall  in  this 
case  make  up  the  breach,  for  tilings,  which  happened  ex- 
traordinarily by  the  sea,  or  great  waters,  which  neither 
policy  of  man  could  prevent,  nor  industry  or  force  could 
resist,  are  counted  inevitable  and  undefenceable."  It  is  quite 
clear,  that  Mr.  Harding  does  not  come  within  this  excep- 
tion, because  he  cannot  avail  himself  of  it,  unless  it  dis- 
tinctly appears  that  the  accident  happened  without  any 
default  on  his  part.  Now,  the  afiidavits  expressly  shew, 
that  the  damage  arose  in  consequence  of  his  default  in 
neglecting  to  repair  the  wall^i  even  after  the  presentmedt  by 
the  marsh  bailiff  in  the  year  before  the  accident  occurred. 
It  is  sworn  and  not  denied,  that  if  the  wall'  had  been  in  a 
fair  and  ordinary  state  of  repair,  it  would  have  resisted  the 
storm  and  high  tide  which  occasioned  the  damage  in  ques- 
tion, and  consequently  this  cannot  be  considered  as  a  thing 
•which  happened  "extraordinarily  by  die  «ea>  or  as.  inevit- 
(a)  Caliis,  145,  146. 
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able;*'  or  *'  without  any  default  in  the  party/'  and  therefore        1828. 
the  case  is  evidently  not  within  this  exception.    The  prin- 
ciple to  be  deduced  from  the  dictum  of  CalHs  is,  that  de- 
fault b   the  occupier/ is  a  complete  answer  to  such  an  ^Jj^^Jwof' 
application  as  this ;  and  the  same  principle  is  laid  down  in       Siwagi, 
Kdghletfs  case  (a),  The  case  of  the  Ide  of  Ely  (6),  (in  both 
which'  a  contrary  decision  in  JZooXpe's  case(c)y   was  recon- 
sidered and  rectified),  and  in  Rex  v.  The  Ommunemen  of 
Semen  in  SomenetMre{d),    Here  there  is  default  in  the 
occupier,  and  therefore  he  is  not  entitled  to  the  benefit  he 
seeks  by  mandamus, 

Scarlett  and  Berens  in  support  of  the  rule.  The  point 
principally  relied  upon  in  the  argument  against  this  applica- 
tion, involves  a  question  of  fact  respecting  the  state  of  the 
wall,  which  tlie  Court  will  not  take  upon  th'emselves  to 
decide  upon  affidavits.  But  there  is  also  a  very  important 
question  of  law  connected  with  diis  case/  which  has  been 
almost  taken  for  gradited  on  the  other  sid^/  upon  which  no 
decisive  authorities  have  been  produced;  with  respect  to 
which,  grave  doubts  have  been  from  the  very  earliest  time 
entertained  ;  and  in  support  of  which,  both  dicta  and  cases 
may  be  found  on  each  side,  and  almost  equally  balanced  in 
their  claim  to  attention.  The' reason,  however,  of  this  case, 
is  clearly  in  favor  of  the  application.  Suppose  a  level  of 
1000  acres  in  extent,  wholly  protected  from  the  sea  by  one 
wall ;  one  occupier  has  500  acres  of  the  land,  which,  from 
their  local  position,  uxt  fronted  by  only  one-tenth  part  of 
the  wall ;  and  another  occupier  has  100  acres,  which,  for 
similar  reasons,  are  fronted  by  one-half  of  the  wall ;  is  it  to 
be  said  that  these  two  are  equally  liable  to  repair  their  own 
proportion  of  the  wall  i  Such  a  liability  would  be  a  premium 
to  the  one,  while  it  would  be  ruin  to  the  other,  and  is  utterly 
subversive  of  the  only  just  criterion  of  rateability,  namely, 

(«)  10  Rep.  139  a,  {e)  5  Rep.  99. 

(h)  Ibid.  HI.  (d)  8  T.  K.  312, 


tiie  iHX^portioB  between  the  well  and  die  land*    The  Mk 
of  the  majnm  **  salue  publicd  Mipiema  \sx^  is  not  to  be  im- 
ThtKive    pMched,  but  the  public  interest  i»  not  to  be  pronotedal 
9te  OMfMU-  the  expence  of  the  ruin  of  individuals,  nor  is  one  man  to  be 
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4ivNrA«B»    beggared  by  a  liaUtity  so  exclusively  disproportionate  to  lui 
beneficial  intereet  in  the  land,  while  others  with  tea  tiaei 
his  eateul  of  occopatioa  are  to  bear  only  a  tenth  of  \m 
burthen.    Then,  what  is  the  law  upon  thk  sulgect,  andbov 
does  il  bear  upon  the  present  case?  It  is  said,  that  bjkv 
occupatioii  and  frontage  nnpose  a  JiabiBty  to  repair,  asd 
£aUi$  is  quoted  in  proof  of  the  position.     It  is  quite  evi- 
dent, upon  a  close  examination  of  that  author,  diat  wbere- 
f  ver  he  lays  down  that  position^  he  is  referring  to  the  kw  as 
it  stood  before  the  passing  of  the  statute  of  Sewers  (s>  ud 
is  simply  aeeerbng,  that  by  the  common  law,  frontsge  and 
occupation  would  impose  the  Inhility.    But  Oat  sfaCuie 
effected  a  mateiial  change  in  the  law  on  (his  sotgect,  sad  it 
is  manifest,  from  the  laaguiye  of   the  CoamiseioiiefB  of 
Sewers,  that  the  principle  intended  to  be  enforced,  w^ 
that  all  occupiers  should  be  fairly  and  pioporticoably  i«^* 
This  principle  is  recognised  in  seveial  decided  cases,  io  wiuck 
the  statute  of  Sewers  is  considered  as  bearing  the  same  cos- 
struction,  aud  having  the  same  object  in  view.    J20O^< 
case  ('&),  and  Hideif  v.  JBoyer  (€>-   The  common  law  writ  oa 
this  point  breathes  preciady  the  same  spirit,  aad  declares 
that  all  who  are  benefited  by  the  wall,  shall  be  liable  V^^^ 
tribute  to  the  repair  of  it  in  a  just  proportion  (li).    Then 
appears,  therefore^  to  be  aotiUuig  either  in  the  conuaos  or 
statute  law  decisive  agmnst  the  aigoment  now  contended  for 
on  the  part  of  this  applieaiit,  and  the  other  qnestioas  sriting 
in  this  case  ought  not  to  he-decided  on  aflMavit. 

Abbott,  C,  J.— It  is  now  too  late  to  discuss  any  gtfw«J 
question  as  to  the  liability  of  occupiers  of  land  loreptfr* 

(«)  9S  Hen.  8.  c.  5.  («)  Cro.  Jsc.  SS6. 

(^>  5  Co.  99.  (d)  Fitsh.  N.  B.  ilS. 
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Ma  wall  by  which  tkeir  estate*  are  homided.    lio  doabt,        1893. 
the  okKgalion  to  repair  may  be  general  or  partumlar,  accord-      ^^s/^>/ 
ing  to  tbe  usage  which  may  prevail  in.  diSereot  parts  of  the  ^^^^ 

kingdom.  la  some  places  tbe  obligaUbo  may  be  cast  upon  '^  ^^^^ 
particular  inAnduab,  or  upon  all  the  persons  occupying  tewAos» 
lands  in  the  level.  Where  the  obligation  is  to  hXi,  mast 
depend  opon  the  usage  of  each  particubr  distriot*  If  by 
ttsage,  the  owners  of  particular  lands  are  bound  to  repair, 
andi  by  usage  they  have  repaired/  that  usage  is  evidence  thai 
by  law  they  are  liable  W  repair,  whatever  the  usage  may  be. 
Now,  in  this  case  it  is  stated,  ai»d  not  denied^  that  there 
has  been  ao  immemorial  usage  existing  in  this  level  for  each 
land-owner  to  repair  so  much  of  the  sea  wall  as  fronted  his 
own  particular  land.  If  we  were  to  give  effect  to  die  argu- 
ment which  has  been  urged  in  support  of  the  rule,  we 
should  in  effect,  be  subverting  that  usage,  and  changing 
the  whole  value  and  estimate  of  the  level.  The  usage 
stated  here  would  be  abundant  evidence  before  a  Jury  to 
support  a  prescriptive  obligation  to  repair,  and  how  can  we 
resist  such  evidence  P  It  is  all  on  one  side,  and  no  advan- 
tage could  be  gained  by  directing  an  issue.  Undoubtedly 
there  are  exceptions  to  the  generally  liability  to  repair,  as 
for  instance,  ahhoogh  a  particukr  individual  may  be  bound 
to  maintain  the  Wall  fronting  his  own  land,  yet,  if  be  has 
previously  done  ail  that  the  law  requires  Um  to  do,  and  by 
some  extraordinary  flood,  or  other  unusual  violence  of  the 
elements,  ihe  waH  is  not  suiKcient  to  afibrd  resistance,  then 
he  alone  is  not  to  be  chained,  but  the  expence  of  repaiiv 
ing  is  to  be  rated  upon  Ae  whole  level.  That*  raises  the 
question^  whether,  looking  to  the  whc^  of  die  affidavits 
in  this  case,  this  waH  was  in  snch  a  state,  as  that  the  diH 
mage  would  have  happened  **  without  the  defiiiJt  of  him, 
who  was  bound  to  keep  it  io  repair."  If  this  question 
were  at  all  doubtful,  the  Court  would  not  have  been  pre- 
pared to  decide  it  upon  affidavits,   but  the  evidence  upon 
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it  is  all  on  one  nde.  From  the  aflSdavits  it  appears,  dnt 
prior  to  this  time  there  had  been  a  presentment  thnt  the 
wall  was  in  an  imperfect  state  of  repair.  That  preaeotment 
was  never  traversed^  and  the  order  made  apoa  it  by  the 
commissioners  was  not  complied  with.  Assuming,  bow- 
evert  that  no  such  fact  appeared,  still  there  are  three  de- 
ponents who  state  their  clear  and  decided  opinioo,  diat  if 
the  wall  had  been  previously  maintained  in  a  proper  state 
of  repair  by  the  front  beiiig  kept  up,  it  would  have  pie- 
vented  the  accident  which  had  occurred.  There  is  therefore 
not  even  a  balance  of  testimony  upon  this  point,  and  there- 
fore I  think  we  are  justified  in  discharging  this  rule. 

BaylbYi  Holboyd,  and  Bbst,  Justices,  concurred. 


Rule  discharged,  with  co^ts. 


Frufay, 
AftrU  18. 


Dob  v.  Bbadbdby. 


ljiJ£CTMENT  by  the  administrator  of  a  person  named 
Burgess,  to  recover  possession  of  certain  premises  in  the 
county  of  Derby.  At  the  trial  before  Park,  J.,  at  the  last 
Assizes  for  that  county,  it  appeared  in  evidence  that  Bur^ 
gess,  some  years  since,  died  in  possession  of  the  premises 


Tenant  dies 
intestate,  in 
possession  of 
certain  pre- 
mises. His 
widow  after 
continuing  to 
occupy  for  se- 

payin/rent*to  '"  question  intestate.    His  widow  remained  in  possession, 

tbo  landlord,    and  paid  rent  to.  the  landlord  for  several  years.    Four  or 

roarnes  a  sc-  *^  ^  •' 

cond  time,  and  five  years  since  she  married  the  defendant  Bnu/Atfiy,  who 

enters  into       took  possession,  and  continued  paying  rent  to  the  land* 

^y??ent  for   ^^^'  ^**  ^^  knowledge   of   the  lessor  of  the  plaintiflF. 

several  years 

to  the  landlord,  and,  npon  the  death  of  the  wife,  the  penooal  representative  of  the 
first  hnsband  obtains  administration  of  his  estate  and  effects,  and  brings  ejectment  to 
evict  the  second  husband  ;-^Held9  that  the  action  was  maintainable  without  giving  « 
formal  UQlicc  to  qnit 


Dos 

9. 
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In  die  month  of  November  last  defendant's  wife  died,  and  1823. 
on  the  12th  of  December  following,  the  lessor  of  the  plain- 
tiff, who  was  agent  of  the  landlord,  obtained  letters  of 
adnainistration  of  the  estate  and  effects  of  Burgess^  the  first  Bradbort. 
husband,  and,  without  giving  the  defendant  notice  to  quit, 
brought  the  present  ejectment.  It  was  contended  at  the 
trial  that  the  action  would  not  lie,  inasmuch  as  the  relation 
of  landlord  and  tenant  had  never  subsisted  between  the 
defendant  and  the  lessor  of  the  plaintiff,  and  that  at  all 
events  the  defendant  was  entitled  to  notice  to  quit.  The 
learned  Judge,  however,  over-ililed  both  objections,  and 
the  plaintiff  had  a  verdict. 

N.  G.  Clarke  now  moved  for  a  rule  nisi,  to  enter  a  non- 
suit, or  for  a  new  trial,  and  renewed  both  objections. 

Peb  Curiam. — ^There  is  no  ground  for  disturbing  this 
verdict.  In  a  court  of  law  the  lessor  of  the  plaintiff  is 
clearly  entitled  to  maintain  ejectment.  After  the  death 
of  Burgess,  the  original  tenant,  his  wife  was  executrix 
de  son  tort,  until  administration  was  taken  out,  but  hav- 
ing died  before  administration,  the  defendant  must  be 
considered  as  occupying  the  premises  as  i^ent  for  the 
personal  representative  *of  the  first  husband.  The  lessor  of 
the  plaintiff  being  personal  representative,  and  having  taken 
out  admiuistration,  he  had  a  right  to  put  an  end  to  that 
agency  as  soon  as  he  thought  proper.  This  state  of  the 
case  renders  it  unnecessary  that  the  relation  of  lapdlord 
and  tenant  should  subsist  between  the  lessor  of  plaintiff 
and  the  defendant,  the  former  being  in  law  the  personal  re- 
presentative of  the  intestate.  Unless  therefore  it  can  be 
said  that  the  wife,  as  executrix  of  her  own  wrong,  was  te- 
nant to  herself,  the  objection  now  urged  cannot  prevaiL 
If  notice  to  quit  ^ere  necessary,  the  service  of  the  eject- 
ment is  sufficient  notice  to  maintain  this  action. 

Rule  refused. 


Hall 
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ms.        consulted  a  surgeon,  who  certified  that  dote 

would  be  fetal  to  the  prisoner's  life,  and  acting  upon  this 
certificate  the  Marshal  admitted  his  prisoner  to  the  inks, 

AaaoiA.  hik}  hig  health  becoming  amended,  he  was  again  taken  back 
within  the  walls  of  the  prison.  The  question  now  was, 
whether  the  Marshal  was  liable  to  pay  the  sums  above- 
mentioned  in  consequence  of  his  alleged, breach  of. duty  in 
allowing  a  prisoner  in  custody  upon  an  attachment  to  have 
the  benefit  of  the  rules,  cOntraiy  to  law, 

Scarlett,  for  the  Marshal,  contended,  that  suppoaing  a 
prisoner  in  custody  on  attachment  was  not  entitled,  atricdj 
speaking,  to  the  rules  of  the  prison,  still,  in  a  case  of  this 
description,  where  the  Marshal .  acted  from  ,  motives  of 
humanity,  in  order  to  save  the  life  of  his  prisoner,  tbe  Court 
would  not  visit  him  in  this  summary  manner,  and  punish 
him  as  for  an  escape.  The  Cpurt  must  be  satisfied  that  the 
Marshal  acted  from  culpable  motives.  Here  all  culpability 
was  negatived,  and  the  rule  ought  to  be  dischaiged  with 
costs. 

Chiitf/y  contri,  urged,  that  the  Marshal  had  no  power  to 
grant  the  rules  to  a  prisoner  in  custody  on  attachment. 
The  prisoner  in  such  case  was  in  custody  for  punishment, 
and  was  not  entitled  to  the  same  indulgence  as  prisoners  for 
debt.  In  allowing  this  person  to  hav^the  rules,  the  Mar- 
shal was  clearly  guilty  of  misconduct,  and  was  bound  to 
pay  the  sums  of  money  for  which  his  prisoner  was  de* 
tained* 

Per  Curiam.— This  is  an  application  against  the  Mar- 
shal, suggesting  that  in  violation  of  his  duty  he  has  aUowed 
the  benefit  of  the  rules  to  a  prisoner  to  whom  by  law  he 
ought  not  to  grant  such  an  indulgence.  It  may  be  true,  that 
generally  speaking,  persons  in  custody  for  a  contempt,  are 
not  entitled  to  the  rules  of  the  King's  Bench  prison  \  but 
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upon  what  ground  was  thb  person  allowed  the  rules?  The        ]823. 
Marshal  is  informed  that  his  prisoner  is  in  an  extremely       ^^*v^n^ 
dangerous  state  of  health,  and  that  close  confinement  may  «, 

be  &tal  to  his  life.     In  the  opinion  of  the  surgeon,  who      Arnold. 
sends  his  certificate,  the  prisoner  is  likely  to  die  if  his  close 
confinement  is  continued.     Acting  upon  this  suggestion,  the 
Marshal  allows  the  party  to  take  up  his  residence  in  a  lodg- 
ing within  the  rules,  where  he  is  as  much  in  confinement, 
for  the  purpose  of  safe  custody,  as  if  he  were  within  the 
walls  of  the  prison,  and  after  a  short  time»  he  is  brought 
back  to  his  former  custody.    Under  such  circumstances  we 
think  we  are  not  bcrund  to  punisb  the  Marshal  as  for  mis- 
conduct.   The  question  then  remains,  whether  the  Marshal 
is  to  pay  the  costs  of  this  application,  or  the  person  who 
brought  him  here  to  shew  cause  against  this  rule.     It  is 
stated  that  this  application  was  made  to  the  Court  without 
any  previous  application  to  the  Marshal.     If  the  party  had 
first  applied  to  the  Marshal,  he  would  have  been  informed 
of  the  cause  which  induced  him  to  allow  the  benefit  of  the 
I'ules  to  bis  prisoner,  and  then  he  would  have  found  that 
there  was  no  ground  for  this  application,  but  as  he  has 
thought  fit  to  bring  the  Marshal  here  without  cause,  we 
think  he  ought  to  pay  the  costs  of  the  application. 

Rule  discharged,  with  costs. 


TOL.  XI.  M  z 
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.    Fridajf,  I'ruscott  and  Others  t.  Marsh  ^nd  Others. 

Ayrtl  18. 

A.  takes  from  ASSUMPSIT  for  money  had  and  received  by  the  dc- 
WorkM  a  piece  fendahtis  as  stake-holders/  At  the  trial  before  Abbott^  CJ^ 
wJS^^  lat  the  Middlesex  adjourned  Sittings  after  last  riifeiy  Term, 
for  the  eree-  the  case  was  this  : — ^Two  persons  named  BrinJUey,  having 
ries  at  the  hired  from  the  Board  of  Works  a  t>iece  of  ground  iri  iVesi^ 
Sflf  aod^*'  •wt/M/er  for  the  erection  of  galleries,  at  the  coronation  of  his 
Uto*B  ^on^the  P*^®^^  ^^ajcsty,  undelrlet  a  )>6rtion  of  the  ground  to  the 
same  terms,  plaintiffs  for  the  sum  of  455/.  which  was  paid  by  the  plain- 
paid  by  B.  to  tiffs  to  Messrs.  iSfindley,  and  by  them  deposited  in  die 
.i^tiluSthr"  ^*^^*  *^*^*®  defendants,  their  bankett,  with  the  following 
bwk  V^  *!J»  memorandum :— *'  London^  July  6th,  1821.  We,  the  nnder- 
conditioDythat  Signed,  do  place  in  your  hands  the  sum  of  455/.,  to  be  paid 
tion  does'^Dot'  ^^^^  ^o  the  underwritten  John  TrUscott  aUd  Co.,  in  ca^e  the 
tiU^e  place,  proposed  coronation  does  not  take  place,  add  in  consequence 
incooseojuence  that  the  Board  of  Works  do  not  charge  the  uttdefMrritten 
the  Bwird  ^  J'  and  -B*  Brindtey  and  Co.  with  the  rent  agreed  by  tbem  to 
iS'u  tShe*^;  be  paid  for  the  scite  of  the  scaffolding,  Pdlaci  Yard,  the 
tarned  to  B.  ground  ou  a  part  of.  which  has  beett  taken  from  Brindley 
tion  does  take  and  Co.  by  Tryscoit  and  Co.  at  that  rate.  But  in  case  of 
con^seqaencr     ^^^^  ^  ^^^^  °^^  ''^'"S  remitted  to  Brindlejf  and  Co.^  then  the 

of  the  specula-  gaid  sum  of  455/.  to  be  paid  over  to  the  account  of  Jamei 

tion  bemg  un*  '^ 

profitable  to      Burton.    Signed  J.  and  T.  Brindley*    To  Messrs.  Marsh 

the  Crown'       ^^^  Co"    The  coronation  having  taken  place,  and  the  par- 

whole  tent  to     ^*®'  being  out  of  pocket  by  the  speculation,  Messrs.  Brind' 

A.^  who  re-       leu  petitioned  the  Lords  of  the  Treasury  to  remit  the  rent, 
fosestoretnm      "^Z,        .    .  .         .  ^  ^  -       ,  , 

tiie  money  paid   and  the  whole  rent  was  m  pomt  of  fact  remitted  to  them, 

Heid,^  that~B.    including  that  portion  of  ground  which  they  had  underlet 

rln^^asTam 'sit  ^  ^^^  plaintiffs. '  1  he  plaintiffs  in  consequence  applied  to 

for  money  had    Messrs.  Brindtey  to  return  them  the  money  deposited  with 

against  the       the  defendants,  but  the  application  was  rejected,  and  the  pre- 

suke^holdert.    ^^^  actidn  was  brought.    It  was  submitted,  on  the  part  of 

the  defendants,  that  the  action  could  not  be  maintaiffed, 
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becaose  the  only  condition  \vhich  was  to  defeat  Messrd. 
Brindleyh  right  to  the  rent,  was,  that  of  the  coronation  not 
taking  place,  and  as  that  event  had  happened,  the  plaintiffs 
had  no  claim  to  cecover  the  money  back.  The  Lord  Chief 
Justice  over-ruled  the  objection,  and  the  plaintiffs  had  a 
verdict,  w4b  lf»ve  to  th^  deff^ndi^its  to  niove  to  enter  a 

f.  Pollodc  npw  moved. accordingly,  and  rgn^wed  tlie  ob- 
jection, contendingi  that  at  any  rate  the  form  of  action  had 
been  miaconc^ivcdi  because,  as  th^  coronation  had  taken 
place,  the  only  contingency  upon  which  the  money  could 
become  payable  to  the  pisiintiffs  had  happened,  and  there- 
(pr^  it  C01U4  npt  possibly  be  considered  as  money  had  and 
received  to  theii:  use.    B^it, 

P&R  CuBiAM.-rThe  form  of  action  is  perfectly  consistent 
witb  tb^  facts  of  the  case,  and  the  verdict  found  is  the  only 
on^  by  which  justice  could  be  done  between  the  parties* 
The  whole  piece  of  ground  is  let  to  Brindley  and  Co.  by 
the  Crown,  with  an  understanding  that  the  plaintiffs  are  to 
have  a  part  of  it  upon  precisely  the  same  terms.  Brindley 
and  Co,  were  then  in  the  situation  of  trustees  pro  tanto  for 
the  plaintiffs,  and  when  the  Crown  remitted  the  rent  to 
th^n,  it  was  in  efiect  remitted  to  the  plaintifi  also.  If 
Brindley  and  Co,  were  to  retain  this  money,  they  wovld 
commit  a  fraud  upon  the  Crown,  because,  if  it  is  payable 
to  any  person,  it  is  payable  to  th^  Crown.  This  money  was 
clearly  had  and  received  by  the  defendants  for  the  plaintiffs 
u^  One  of  the  conditions  is,  that  of  the  rent  not  being 
remitted.  In  that  case  the  money  is  to  belong  to  Brindley 
and  Co. ;  in  the  other,  it  is  to  belong  to  the  plaintiffs.  The 
rent  was  remitted ;  from  that  moment  the  money  became  the 
property  of  the  plaintiffs,  in  the  hands  of  the  defendants, 
and  may  b^  recovered  from  them  in  this  form  of  action. 

Rule  refused. 
z  z  t 
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SatMtday,  AnCASTBR  V.  MiLUlfO. 

April  19. 

Temmt  from  T^RESPASS.  The  dechMtion  sttted,  tfiat  the  pkiiitiff 
being  desirons  being  possessed  of  a  certain  dwelling-hou86,  in  .which  were 
booM^fofa"     ^ome  furniture,  and  a  quantity  of  wearing  apparel,  de- 

qnarter,  qaito  fendant  broke  and  entered  the  same,  and  quitted  and  left  it 

and  leaves  It     .  .  ,       .  .         ^ 

locked  ap,       in  SO  msecure  a  state,  that  bj  reason  thereof  certain  per- 

to'his^iaiidlorS  *o°9»  to  the  plaintiff  unknown,  entered  and  robbed  the  house 

bia'abMooT^ff  ®^  ^^c*"'  articles  of  the  said  furniture  and  .wearing  apparel. 

opportanity  Plea,  first,  the  general  issue,  Not  Guilty;  and,  second, 
ihoold  offer,      •  ,  ,.  ,   .  ,  *       .  •  i  .    r 

and  for  that     leave  and  licence,  and  issue  thereon.    At  the  trial  before 

WeytXa  Pork,  J.,  at  the  last  Assizes  for  Lffico/mftire,  it  appeared 

neighbonr.  An  in  evidence  that  the  defendant  was  landlord  of  the  house  in 

opportnnity  of  - 

letting  offers,    question,  and  had  let  the  same  to  the  plaintiff  as  tenant 

who  hu^'uie'"  fi^iA  y®^  ^^  ycv-  'I^e  'plaintiff  was  commander  of  a 
abiconde?th  ^^'®^  trading  from  Lincoln  to  London*  Three  months  b©- 
landlord  en-  fore  the  end  of  the  year  the  plaintiff  quitted  the  house^ 
a  ladier  ^  leaving  it  locked  op ;  but  being  desirous  of  letting  the  house 
IJ^uiMt  tbe  f^f  ^Q  remainder  of  the  year,  he  communicated  his  wishes 
raiting  tbe  to  the  defendant,  and  requested,  that  if  an  opportunity 
dow,aiid,  after  offered,  he  would  let  it  during  his  absence  on  a  voyage  to 
£aw"*ieives  ^^^^^*  ^^^  *»  purpose  he  left  the  key  of  the  house 
it  In  the  tame  tvith  a  neighbour,  and  informed  the  defendant  of  that  cir- 
•Ute  at  be-  ,      i ,  ,  .       ,        ,         .  ,     , 

fore.   The        cumstance,  and  told  nim  that  he  might  have  it  upon  appli- 

wM-dt  enter-'^'  tation  when  wanted.  During  the  plaintiff's  absence,  an 
ed  by  per-  opportunity  offered  of  letting  the  house,  and  in  order  that 
and  tome  of  '  the  proposed  tenant  might  have  a  view,  the  defendant  ap» 
fumitnre  and    plied  to  have  the  key,  but  found  that  the  person  ia  whose 

ren'J"ftol«*'  '**"^'  **  ^^^  ***®°  ^®^*»  ^^^  absconded.    The  defendi^nt, 

Tretpatt  it       finding  that  he  had  no  means  of  eaterins  the  house  in  the 
^  brought  ^  * 

against  tbe 

laudlord  for  bteaking  and*  Altering  the  house,  and  leaving  it  insecure,  per  auod  tenant's 
famiiare  and  wearing  appareT  were  stolen :— Held,  that  a  plea  of  leave  ana  licence  waa 
BO  answer  to  the  action. 


Amcastbr 

r. 

MlLUHO. 
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ordinaiy  way,  applied  to  a  blacksmith  in  the  neighbourhood,  1823. 
and  it  was  resolved,  that  the  best  mode  of  entermg  was  by 
a  ladder,  placed  against  the  first-floor  window.  Accord- 
ingly, a  ladder  was  procured,  and  an  entrance  gamed  in  the 
manner  suggested,  by  raising  up  the  window.  After  the 
house  was  thus  shewn  to  the  proposed  tenant,  the  parties 
left  it  in  the  same  state  m  which  they  found  it.  There  were 
no  fastenings  to  the  window.  Some  nights  afterwards  the 
house  was  entered,  as  was  supposed,  in  the  same  way,  by 
some  person  or  persons  unknown,  and  several  articles  of  ' 
the  plabtiff 's  furniture  and  wearing  apparel  were  stolen ; 
to  recover  the  value  of  which  this  action  was  brought. 
It  was  contended,  on  the  part  of  the  defendant,  that  upon 
these  facts  the  plea  of  leave  and  licence  was  a  complete 
answer  to  the  action ;  but  the  learned  Judge  was  of  opinion, 
that  the  licence  given  did  not  justify  an  entrance  in  the  man- 
ner proved  in  evidence,  and  after  charging  the  Jury  that 
the  evidence,  if  believed,  was  sufficient  to  establbh  the 
trespass  complained  of,  the  Jury  found  their  verdict  for  the 
plaintiff,  damages  20/. 

Faughan,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why 
.  the  verdict  should  not  be  aside,  and  a  new  trial  granted,  on 
the  ground,  first,  of  misdirection  on  the  part  of  the  learned 
Judge;  and,  second,  that  the  verdict  was  against  evidence. 
He  contended,  that  under  the  plea  of  licence,  the  entry  by  « 
Uie  defendant  in  the  manner  proved  was  fully  justified,  both 
in  law  and  under  the  circumstances  of  the  case;  the  per- 
mission to  enter  was  not  limited  by  any  restrictions  or  con- 
ditions, and  for  such  a  purpose  an  entry  by  a  window  was 
quite  as  legal  and  justifiable  as  the  more  usual  mode  of  en- 
tering by  the  door. 

Per  Curiam. — ^The  licence  pleaded  could  not  warrant 
«uch  a  mode  of  entry  as  that  proved  in  evidence.  The  act 
of  raising  a  ladder,  and  opening  the  window  of  an  un* 
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li323.       protected  house,  wti9  an  Tnvit^tidn  to  evil-diaposed  peraroDs 

^"^^^^^^      to' take  advantage  of  the  same  kxieans  'to  enter  f6r  dfthonedt 

V.  purposes.    That  result  in  fact  followed,  and  for  the  injury 

MiLUMc.      sustabed  the  defendant  is  dearly  liable.    The  direction  of 

the  lebmed  Judge  was  therefore  perfectly  correct,  and  there 

IS  no  ground  for  disturbing  the  verdidt. 

Rfkle'  ftfused. 


Saiwrdmy,  DoE,  d.  BiGGs  x^.  White  and  Others. 

AprU  19.  ' 


By  marriage-  JjiJ^CTMENT  to  recover  the  possession  of  lands  and 
bnsbaod  has     premiseS|  ntuate  in  the  parish  of  Gadford  St.  Peier,  in  tbo 

tote  Twilfr  ^^""*y  ®^  ^^^'  '^®  ^^^  ^^  *®  ^^^  ^^^  thcse^:— The 
with  power' to  lessOr  of  the  plaintiff  claimed  title  to  the  pkvmises  under  a 
srant  leases  .  ' 

for  twenty-one  deed  of  convejancCi  bearing  date  17th  Tforemfter^  1819, 

fo*n*g"r.^"ln'''*    executed  to  him  by  a  Mrs.  Pafry,  who  had  the  fee.    The 

breach  of  the  estate  had  formeriy  belonged  to  a  Mr.  SMfidiH,  Ae  fast 
power  he  j  &  » 

grants  a  lease  husband  of  Mrs.  Parry ^  who  at  his  death  devised  it  to 
ty-ni'ne  years,  ^^r  in  fee.  Upon  her  second  marriage,  the  estate  was 
^^YJJJ^*®  granted  by  deed  of  marriage  settlement  \to  Puny  for- his 
Wife  survives  lif<^y  with  power  to  grant  leases  upon  certain  concfitions  spe- 
vcys  the  fee  to  cified  in  the  deed,  one  of  which  was,  that  no  lease  should 
conveyance'*fa  be  granted  upon  lives,  or  for  a  longer  t«rm  dian  twenty-one 
fl^itedjjhe  years.  On  31st  Decemitfr,  1793,  Pflrry  granted  a' leaw  to 
who  is  recog-  the  Rev.  J;  Dumpk¥  for  a  term  of  ninety-nine  years,  deteN 
behigtenanUn  nAiDAhle  upon  lives,  which,  in  1805,  was  assigned  by  him 
toe*e8tote  at  *^  certain  other  persons,  knd  subsequently  by  them  to  the 
theyeariyrent  defendants.  Pariy  died  in  1814,  and  in  1818, Mrs.  Party 
JB.brings'eject*  conveyed  the  wfadle  estate  to  die  lessor  of  the  plaintiff  for  a 
Se"awfg'lie*ei  Valuable  consideration.  At  the  trial  before  Hirf/oeA,  B.,  at 
Hdd**tiKtth^  the  last  Assizes  for  fViltshire,  it  was  objected,  that  as  no 
lease  being  demand  of  possession  had  been  served  before  theactibn  was 
recital  being    brought,  the  pldntiff  must  t>e  nbnsuited,  but  the  learned 

only  matter  of 

description,  no  demand  of  possession  was  necessary  to  sustain  the  action. 
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Judge  over-ruled  the  objection,  and  the  plaintiff  had  a  ver- 
dict»  with  libertj  to  the  defendants  to  move  to  enter  a  uon- 
suit.  0. 


Pell,  Serjt.i  qow  iiioyed  accordinj;Iyi  and  contended,  that 
the  objection  was  fatal  to  the  action.  The  deed  under 
which  the  lessor  of  the  plaintiff  claimed  title,  expressly  re- 
cogpised  the  tenancy  of  %he  defendants,  for  it  described  the 
property  as  tn^i^g  then  in  their  possession  at  a  certain  yearly 
rent.  It  was  quite  clear,  therefore^  that  Mrs.  Parry  could 
not  have  maintained  ejectment  for  the  premises  witliout 
making  a  previous  demand  of  possession,  and  consequently 
the  lessor  of  the  plfiintiff,  who  now  repres^ted  her^  an^ 
stood  precisely  in  the  sai;pe  situation  as  she  had  previously 
stood,  was  bound  by  the  s^n^e  rule,  and  ought  to  have 
made  a  demand.  The  d^ed  unde;r  .which  he  claims,  treats 
the  lease,  of  which  the  defendants  are  the  ass^ees,  as  a 
valid  and  existing  .lease,  and  he  cannot  go  out  of  the  lan« 
guage  of  that  deed,  and  treat  that  lease  as  a4^^11ity• 

Per  Curiam. — ^The  supposed  recognitipa  of  the  lease 
which  the  defendants  hold»  in  the  conveyance  from  Mrs. 
Pony  to  Mr.  Biggs,  does  not  exist  in  the  dqpree  contended 
for,  nor  carry  .with  it  the  effect  attribiit^d  to  it.  it  is  no 
recognition  of  thp  defendiints  as  the  tenants  ip  pc^sess)oii, 
which  it  must  l|e  in  orcjer  to  have  apy.siich  eflfect.  It  is 
mere  matter  of  description,  a  mere  mode  of  jspecifically 
.pointing  out  these. particular  l^nds,  and, is  not  in  any  degr^ 
binding  eijther  upon  I(frs.  ^arry,  or  the  lessor  of  the  plyiin- 
tiff.  Nor  is  it  possible  that  it  should  be  binding  in  Jaw, 
even  if  the  words  had  .be^n  more  clear  an^  |inequivocs|l. 
The  lease  which  the  (Jefendants  ho}d  is  a  nullity;  it.w^s 
made  in  direct  violatipn  of  the  power,  and  is  ab^olut^ly  voi^l. 
The  defendants, therefofe,  are, not  tenafits,  they  have  no  title 
to  the  possession,  ^nd.C9nsequently  no  ^iglit  to/n.^eipa^d  of 
possession. 

Rule  refused. 


WUITC 
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SiUurdayt       GoODTlTLE,  d.  The  MASTER  and  FeLLOWS  of  LiKCOLN 
JprU  19.        •  ^  »  ^1    1 

College  v.  Lee,  Clerk. 


^cwoD  ^wbo  in  Ejectment  to  recover  die  possession  of  the  parish 

virtue  of  hii      church  and  church-yard  of  Ldfig  Coombe,  in  the  county  of 

lain  of  a  col^  Oxford,  together  with  a  dwelling-house  and  premises  in  the 

cmcy  wtth*a  ^**"®  parish.     At  the  trial  before  JBosanquet,  Serjt.,  at  the 

dwelling  at-     last  Assizes  for  Oxfordshire,  it  appeared  that  the  defendant 
tacbed  thereto,  ,  •  i  .  -r 

and  ceasing  to  had  been  by  Lincoln  College  appointed  chaplain   of  Long 

of  cbaplahi,^^  Coombe,  and  became  possessed  of  the  church  and  other 

retains  posses-  premises  mentioned  in  the  declaration,  in  virtue  of  his 

•ion  of  the        *^       . 

dwelling,  is      appointment;  but  having  ceased   to  hold  the  office,  and 

within  the         being  required  to  give  up  the  curacy  and  dwelling-house, 

meaning  of      y^^  declined  doing  so,  and  the  present  action  was  brought. 

8. 67,  and  may  The  notice  to  quit  was  dated  the  Ist  of  Decewiicr,  1820, 

be  evicted  bv  ___ 

notice  to  quit  and  Was  "  to  quit  forthwith.^*    The  lessors  of  the  plaintiff 
h  norentitled  ^^^  *  verdict  generally,  with  liberty  to  the  defendant  to  move 

to  the  three      to  confine  the  verdict  to  the  church  and  church-yard  only, 
months'  notice  ^  ^ 

required  to  be        '      ' 

^tute,  with  Jervis  now  moved  accordingly^  and  grounded  his  applica- 

^e  bisho"'  ®^  tion  upon  the  statute  57  Geo.  3.  c.  99.  s.  67,  which  provides, 
"  that  it  shall  not  be  lawful  for  the  rector  or  vicar,  or  other 
person,  holding  a  benefice,  in  any  case  in  which  the  parson- 
age or  vicarage,  or  usual  house  of  residence,  shall  have 
been  assigned  to  the  curate  for  a  residence,  to  dispossess 
such  curate,  or  take  possession  thereof,  until  the  permission 
of  the  bishop  shall  have  been  given  in  writing  for  that  pur- 
pose, and  three  months'  notice  of  such  his  intention  to  the 
curate."  Now,  in  this  case,  the  only  notice  given  to  the 
defendant  was  to  quit  forthwith ;  there  was  no  three  months' 
notice,  nor  any  permission  of  the  bishop  given ;  and  there- 
fore as  the  defendant  was  a  resident  curate,  it  was  clear, 
upon  the  face  of  this  section,  that  the  present  action  could 
not  be  supported  with  reference  to  the  dwelling-house. 
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'  Per  Curiam. — ^The  statute  is  confined  to  cases  where 
the  curacy  continues  up  to  the  time  of  giving  the  notice  to 
qiut.  Here  the  curacy,  if  it  can  be  so  called,  had  deter- 
"mined  from  the  moment  when  the  defendant  ceased  to  fill 
"die  office  of  chaplain,  and  consequendy  he  was  not,  when 
the  notice  was  given,  a  resident  curate  within  the  protection 
of  the  act.  But  there  is  a  still  stronger  ground  against  this 
application ;  for  the  defendant  was  never  a  curate  within  the 
language  and  meaning  of  the  legislature ;  he  was  only  a 
chaplain,  which  is  a  perfectly  distinct  character,  and  not 
included  in  the  words  of  the  clause,  which  applies  only  to 
a  curate  who  holds  under  a  spiritual  rector  or  vicar. 

Rule  refused. 


Cocker  v.  Crompton*  iv«rfajr. 


J.  RESPASS  for  breaking  and  entering  '^  a  certain  close  Where  pUin- 

of  the  plaiutiff,   called  the  Homeyard,   in  the    parish   of  ^^,1^  dansum 

Presiwich  cum  Oldham,  in  the  county  of  Lancaster.''    Plea,  b"*  namto**"hi8 

that  the  said  close  called  the  Homofard,  in  the  said  parish,  own  close,  it  is 

in  which,  &c.  is  the  soil  and  freehold  of  the  defendant,  for  him  to  new 

Issue  upon  this  jrfea.     At  the  trial  before  Holroyd,  J.,  ^'f^nibJ.* 

at  the  last  Assizes  for  the  county  of  Lancaster,  the  plain-  ">"*  tenemen- 

"^      .  '^  turn.    There- 

tiff  having  merely  proved  his  possession  of  a  close  called  the  fore,  in  tres- 

Homeyard,  in  the  parish  of  Prestwich  cum  Oldham,  and  an  f„^and^  eo^ter* 

act  of  trespass  upon  it  by  the  defendant,  it  was  objected  ^°fg*  *^^f  *'^„. 

tliat  as  the  defendant  had  put  upon  the  record  a  plea  which  tiff  called  the 

rendered  it  doubtful  to  which  party  the  close  called  the  piea^at'the 

Homeyard  really  belonged,  it  was  the  duty  of  the  plaintiff  e^ed^X 

to  have  new  assigned  instead  of  taking  issue  on  the  plea,  Homeyard  is 
^  ®  *^      '  the  soil  and 

freehold  of 
defendant,  and  issae  thereon,  which  is  fonnd  for  the  plaintiff  :*Held,  that  a  new  assign- 
ment was  onnecessary. 

4 
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USa.       and  so  to  have  ideotified  Aii  oloae4:d)ed  the  J7off«eyard  as 

^^^^^^^      the  particular  dqse  in  mhich  the  tceqpmi  waa  ^committed^ 

V.  wheteaa,  upon  the  jureMtut  state  fif  the  lecord  nud^die  fsnr 

aoMiToa.   ^^Q^^^  .^  ^1^  ^^^  uncertain  whether  these  were  Mot  two 

closes  called  the  ffamejford,  in  the  9anie  ptipsb^  And  npoii 

which  of  them  the  defendant  had  .entered*    The  learned 

Judge,  however,  being  of  opiiuon  that  no  new  assjgnmei^t 

was  necessaij,  the  plaintiff  had  a  verdicti  with  Uberty  for 

the  defendant  to  move^to  enter  a  nonsuit. 

Cn»f,  Segt.,  now  .moved  accosdinglj^  and  relied  upon  the 
objection  raised  at  the  trial  as  .fiital  to  the  pHnntf  "a  case* 
It  was  clearly  the  duty  of  the  plaintiff  to  identify  his  own 
close  as  that  in  which  the  trespass  had  been  committed,  and 
'  to  remove  all  uncertah^ty  and  doubt  as  to  his  own  right  of 
action.  This  could  only  be  done  in  the  state-  of  this  record 
by  new  assigning,  and  that  course  he  ought  to  have  adopted. 
Some  of  the  old  cases  are  indeed  opposed  to  this  doctrine. 
Dyer,  23  b.  und  Rkkwum  %.  Coxe(fi);  but  more  modem 
deci«ons  have  laid  down  the  rule  now  contended  for,  and 
seem  in  principle  fully  to  govern  the  present  case.  lie. cited 
Goodright  V.  Rich{b),  where  Lawrence,  J«,  said,  *'  not- 
withstanding the  case  in  JDyer,  according. to  the  niod^n 
practice,  if  the  defendant  plead  liberum  teaementum,  die 
plaintiff  is  driven  to  a  new  assignment,  in  vihich  he  must 
specify  the  close/'  and  Hamkev.  BacomXc). 

Abbott,  C.  J« — I  take. it  to  be  quite.dear,  that  where 
the  plaintiff  in  an  action  of  trespass  beginshy  naming  his 
own  close,  it  is  not  necessary  for  lum  to  new  assign  after  a 
plea  of  liberum  tenementum;  but  that  where  no  name  .is 
in  the  first  instance  given,  he  is  driven  by  such  a  plea  to.  a 
new  assignment.  When  the  plaintiff  in  this  case  has  proved 
a  trespass  in  his  own  dose  of  a  partioukr  name,  it  is  no 
answer  for  the  defendant  to  say,  that  he  has  a  close  of  the 

(a)  Cro.  Jac.  594.  (Jb)  7T.  R.  927.  (c)  t  Taoot  156. 


sinie  natae.    >Ia  audi  ^m  mn  ihe  barfhto  bf  f«»f  »  ♦«  ^8W* 

die  ddeftdMiit^  far  Ms  plM  «  that  thesaiddme,  &c.  is  hk  ^^^ 

903  and  TrtehdW/' IB  disproved  fcy  the  plaiBtiff'ti  a^dence.  ,,. 

and  is  in  efiect  m  ^aftiil*idii  of  the  twth-of  <he  pTakrt»'»  CawPWMi- 
avennent.     I  am  therefore  of  opinion,   that  there  is  no 
groimd  for  the  present  application. 

Batley,  J.— In  the  old  forms  of  pleading  it  was  not 
nsnal  for  the  plaintiff  to  name  the  locus  in  qno  specifically, 
and  therefore  it  was  competent  to  the  defenSant  to  give  it  a 
particular  name  in  his  plea,  and  so  to  render  it  necessary 
for  the  pldmtiff 'to  identify  it  as  his  own,  by  a  new  assign- 
ment. But  where  the  pluntiff  begins  by  namiqg  the  close^ 
Uiat  necessity  does  not  arise.  If  the  defendant  wished  to 
drive  the  plaintiff 'to  a  n6w  assignment,  he  should  have  set 
out  the  close  with  the  abnttab  and'boundaries,  and  not  have 
confined  his  specification  of -it  (to  name  aloafis. 

HoLnoYDyJ.-^^-Theissaein^  cause  was,  wh0lher  the 
dose  m  which  the  pkmtiff  aUeged  the  trespass  to  have 
been  committed.  Was  the  freehold  of  the  defendant  or  not. 
There  was  no  issue  as  to  any  odier  dose.  The  plaintiff 
proved  a  trespass  in  Am  close  called  the-Hemeytifd,  and  the 
defendant  cannot  answer  that  evidence  by  merely  pleading 
that  he  did  tbe  act  oompkiMd  of  in  .Us  dose.;  he  must 
prove  that  it  ishis  doee,  and  hoW  the  •  trespasswas  justifi^ 
able,  lliis  he  has 'not  done,  and  therefore  the  issue  is 
satisfactorily  proved  for  the  i  plaintiff.  Tbe  rule  of  plead- 
ing, as  now  laid  down  by  the  Coart,  .mhII,  I  believe,  be 
fomd  to  WwarraMd  by  a  rule  of  Court,  of  the  date  of 
1653,  No.  13;  laid  ia  liiMifftfs  Entries,  tinder  the  tide, of 
*•  Close." 

Best,  J.— The  only  object  *f  anew  asdgnment  is  to 
redder  the  issue  to  be  •  tri*d,  «iore  defioile'  anA  precise.  It 
"woidd  have  had  no  such  Itfect  in  the  present. case  even  if 
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1833p  it  had  been  pleaded,  and  it  was  besides  perfectly  unneces- 

^"^^^^"^  sary ;  for  the  issue  upon  the  plea  was  as  definite  and  precise 

9.  as  any  thing  can  possibly  be.    That  issue  has  been  found 

Crompton.  fQf  the  plaintiff^  and  in  my  opinion  very  correctly. 

Rule  refused* 


TWM/oy,  Mitchell  v.Mitchinuam. 

April  St. 

Habeas  corpus  J-N  this  case  the  defendant  had  been  sued  by  plaint  in  the 

d^s  Sot  Ue  to  Borough  Court  of  Newcasth-^pon-Tyne,  and  after  appear- 

'**^^ta^       ance  entered,  took  out  a  habeas  corpus  cum  causft,  to  re- 

froman  infe-    move  the  proceedings  into  this  Court.    Last  Term  a  rule 

tion  into  thU    oi^  was  obtained  for  quashing  the  writ  of  habeas  corpus  for 

U^aprom^fhat  "regularity,  with  costs;  and  on  shewing  cause  now,  the 

the  defendant  question  was,  whether  a' writ  of  habeas  corpus  cum  causft 

▼irtnallyinthe  would  lie  to  remove  proceedings  from  an  inferior  jurisdic- 

Coiut  i^w.  ^  ^^^  ^"^^  ^^  Court,  unless  the  process  was  by  j:apias,  or 

other  proceedings  'against  the  body  of  the  party.    It  was 

conceded,  that  in  this  case  the  proceedings  were  only  by 

plaint,  which  required  no  more  than  a  common  appearance. 

Chitfy  shewed  cause  against  the  rule,  and  contended,  that 
the  constant  practice  had  been  to  remove  by  habeas  corpus 
the  proceedings  of  an  inferior  Court,  whether  the  body  of 
the  party  was  actually  or  virtually  in  the  custody  of  the 
Court  below.  It  had  never  been  expressly  decided  that  the 
habeas  corpus  bum  caus&  did  not  lie,  unless  the  proceedings 
were  by  attachment  or  other  process  against  die  body.  With 
respect  to  the  writ  of  certiorari,  it  is  laid  down  generally  in 
Tidd'B  Practice,  that  that  writ  lies  for  the  removal  of  all 
causes  from  inferior  Courts,  whether  the  proceeding  be  by 
.    ,  capias  or  otherwise.    No  gqod  reason  could  be  assigned 

why  the  same  practice  should  not  prevail  with  respect  to  the 
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i^rit  of   habeas  corpus.      Id  Goodright  v.  Dring  (a),  the  1823. 

Court  last  Term  held,  that  to  remove  an  ejectment  from  an  ^*<^v^^ 

inferior  Court,  the  certiorari  was  the  proper  wri^  but  no  Mitchell 

distinction  was  takoi  as  to  whether  the  proceedings  were  or '  MtrcHiif- 
were  not  against  the  body  of  the  party*    He  also  referred  to 
Caxv.Hariib). 

Tindid,  contri,  was  stopped  by  the  Court. 

Per  Curiam. — This  is  not  a  case  in  which  the  habeas 
corpus  cum  causft  will  lie.  The  proceeding  is  by  plaint, 
and  not  by  attachment,  or  other  process  against  the  body. 
The  habeas  corpus  cannot  issue,  unless  it  appears  that  the 
inferior  Court  is  either  virtually  or  actually  in  possession  of 
the  body.  It  is  said,  that  there  is  no  express  authority  for 
this,  but  we  need  only  the  authority  of  principle,  which  ^  is, 
that  the  writ  of  habeas  corpus  must  be  cBrected  to  some 
Court  having  the  body,  either  actually,  or  in  the  eye  of  the 
law,  in  its  custody.  Here  the  party  is  not  in  custody  really 
or  virtually ;  the  process  only  requires  an  appearance,  which 
may  be  done  by  attorney.  Bailable  process  is  not  requisite 
to  entitle  the  party  to  the  habeas  corpus ;  the  distinction 
applies  to  cases  where  the  language  of  the  process  requires 
the  body  to  be  taken,  although  common  bail  be  sufficient. 
When  common  bail  is  filed,  still  the  party  in  the  eye  of  the 
law  i?  in  custody,  and  in  such  case  the  habeas  corpus  may 
issue.  In  this  case  the  process  is  not  against  the  body,  and 
therefore  the  habeas  corpus  cannot  lie. 

Rule  absolute. 
(«)  Ante,  407.  {k)  t  Bvrr.  758. 
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Thebuliffiiand  X  HIS  was  a  nile»  calling  upon  the  defendants  to  shew 
mn  ancient  bo-  cause  why  a  wdl  of  nwnda>m»  shflnU  no^  ftmn^  ^Qpwmpd'- 
S^  tolim.  »ng  *«"  t®  P«™"*  ***<•  «"ff«'  Sir  »^.  Tabnash,  Bart,  com- 
iSXof%e  "^'^^  ^^  ^^"^  Hmimgfimm,  hiA  of  thf  otrnw^  of 
manor,  and  Jkhe^0if,  and  hia  ste«i|ti  of  the  snidnaonr^  to  Mi  OMpitBr 
Shauf  ^"^  leet,  and  yiowi  of  tenkpladge  fat  the  said  wmor^  vilbill 
^n%  ^d  b^  ^  Goildfaali  of  tho  said  JQoraigfa.  ll  oppoaied  feomth^ 
1.4^/.^^  afidavks,  that  t^  Boroiigh  of  Ildnktf  waa  an  mmat 
power  was  Boron|^  and  iM  the  baiii^  and  tMigeaaes  thereof  Iwd 
Semtohold     ^^'   ^^  ^®  imnciiiorial,  bids  of  the  ssaoory  aii4 

manor  «>iirto    owners  of  the  GuikfliaU.    That  by  a  charter  of  5  &  4  PAiL 

in  the  Gmld-  "^ 

hall  twice  in    ti  Maty,  power  was  granted  to  them  to  hold  viewa  of  frani* 

of^cfent'  pledge  in  the  GuiUhall  twice  in  every  year^  '<  as  of  ancient 
1807*  rodi""***  ^"®*''  '^*^  *  Conrt-leet  apd  view  of  franVpIedge  bad 
courts  had  ftoBs  time  immemorial,  down  to  the  year  1807|  been  held 
memorialiy  iM  the  Guildhall  by  the  bailiffs  and  burgesses  as  kids  of  the 
^m^tonen  "»»^r.    That  jn  the  year  1807,  tibe  commiasionew,  under 

under  an  in-  ^n  act,  entttied  '^  An  aet  for  pdosmg  lands  in  the  parish  of 
closure  act,  ^  • 

awarded  to      Ilthwttt^  Sco.  awfudctd  to  Lord  HuntuigUmer ''  aU  the  said 

the'^Midnianor,  "^MLot,  witG  the  ri^ts,  members,  courts,  view  of  firank- 

mmb^"***^  plodg^,''&c.."«wepting  to  the  baififfsand  bnigesses,  die 

courts,  view  of  Guildhall/'  &c.    That  ImA  Shmtingtower  had  ever  since 

excepting  to  IkB  that  time,  continued  lord  of  the  manor,  and  had  as  such 

^;^^^     held  his  CourtJeet  in  the  GuildhaU  regulvly  down  to  the 

Gtitlc/Aatt,  &c.,  year  1821,  when  he  was  obstructed  in  so  doing,  and  in 
and  until  1821  ,  .  ^ 

Lord  H.  held  conBequence  of  that  obstruction,  the  present  rule  had  b^n 
courts  in  the  i-    i  r 

Ouildball,  and  appued  for. 
being  then  ob- 
structed ;  SemiUf  That  mandamus  would  lie  to  the  bailiffs  and  burgeiset  to  compel  them 
to  aUow  the  manor  courts  to  be  held  in  the  OuildhalK 
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jUmn  sheired  ciuie*  There  is  no  gromad  wbateTor  Cor 
tlie  present  application.  Bj  the  commoo  hw,  Gonrts^lect 
may  be  heldjn  any  pbce  which  may  be  thought  convenient,  «. 

and  theie  is  ne  right  in  the  inhaUtants  of  tfaiaBoroagh  to  '^^J^^^ 
prescribe  for  any  particular  place  of  hoMflug  the  Conrt^ 
unless  the  charter  expressly  limits  it  to  the  place  prescribed 
for.  The  charter  in  die  present  easjs  does  no  sueii  thing. 
In  point  of  fact  the  Court  has^  certainly,  during  a  long  series 
of  years,  been  hdd  ki  the  Guildhall,  but  that  has  been  done 
■aerelj  upon  the  ground  of  confeniencei  and  not  at  all  as  a 
matter  of  necessity  or  rif^t  Since  the  Incloeure  Act,  and 
die  award  of  the  commissioners  thereupon^  it  has  been 
found  more  convenient  to  hold  the  Court  elsewhere ;  but  no 
dehgr  or  denial  of  justice  has  been  produced,  no  iijury  haf 
been  done  to  the  suitors,  nor  can  any  good  reason  be  as- 
signed why  the  Court  should  be  held  in  the  Guildhall  rather 
than  in  any  other  place.  This,  therefore,  is  not  a  case  in 
which  the  Court  will  interfere  by  mandamus.  There  is  np 
precedent  to  be  found  m  which  the  writ  has  been  granted 
under  similar  circumstances.  Jt  is  true  that  the  charter^ 
which  granted  the  Court*leet,  appointed  or  rather  em« 
powered  it  to  be  held  in  the  Guildhall ;  but  that  was  only 
'%  privilege,  dot  a  Condition,  and  when  change  of  circum* 
Stances,  and  lapse  of  time  have  made  it  convenient,  thai 
privilege  may  be  waived,  and  the  place  of  holding  changed. 
This  principle  seems  deducible  from  the  case  of  lUx  v.  The 
Majforof  fVigan{ci)f  where  DtnUon,  J^  declares,  that  ^the 
holding  a  Court-leet  in  any  other  place  than  where  it  has 
been  Usuidly  holden,  is  not  a  sufficient  ground  for  a  man- 
damus, and  upon  that  ground  the  writ  was  refused.  Nor 
does  the  case  of  Rex  v.  The  Corporation  of'  Grantham  (by, 
which  was  cited  when  this  rule  was  obtained,  go  to  defeat 
the  present  argument,  because  there  the  mandamus  was 
granted  upon  the  ground  of  a  prescriptive  right  in  the  lord 

(a)  1  WiU.  76.  [{b)  t  Sir  W.  Bl.  716. 
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of  the  manor  to  bold  the  Court  at  a  particular  time  and 

pbce,  nvhich  he  had  been  obstructed  in  doing. 
The  Kiiio 
if. 

^  BoRouoB      Gasilte  and  D.  F.  Jones,  in  support  of  the  rule,  were 
stopped  by  the  Court* 

Pbb  CaBiAM.— The  case  m  Witson  does  ndt  govern  .die 
present  The  facts  there,  went  no  further,  than  to  shew  that 
the  Court-leet  had  been  <'  usually  holden''  m  the  Town-hall; 
there  was  no  regular  series  of  holdings  there.  But  here  the 
Court  has  been  held  in  the  Guildhall  from  the  period  when 
the  Court  itself  was  constituted,  down  to  a  very  recent 
moment  the  bailiffs  being  prescriptively  lords  of  the  manor 
and  owners  of  the  GuildhalL  This  case,  therefore^  ranges 
itself  more  decidedly  within  the  principle  acted  upon  in  the 
Grantham  case,  and  if  the  Guildhall,  as  the  place  of  hold- 
ing the  Court,  was  originally  incident  to  the  Court  itself, 
any  subsequent  exception  must  be  void.  There  are  two 
questions,  however,  now  raised,  which  may  be  much  more 
satisfactorily  considered  upon  the  return  to  the  writ  of  man- 
damus than  they  can  upon  the  materials  at  present  before 
the  Court;  first,  whether  it  was  pared  of  the  original  grant 
that  the  Courtrleet  should  be  held  in  the  Guildhall ;  and  if 
that  be  so,  then,  second,  whether  it  can  be  legally  held 
any  where  else.  Without,  therefore,  deciding  this  case  one 
way  or  other  upon  the  authorities  dted,  we  think  it  more 
satisfactory  for  the  full  inves^^tion  of  the  question  to  grant 
the  writ. 

Rule  absolute. 
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The  King  t?.  William  Bellamy.  Wtdnadmf^ 

Apnl  23. 


Conviction  on  the  stat.  5  Jm.  c.  U,  for  keeping  A  convictioo 

'  /^.   **  on  the  stBtate 

and  using  a  gun  to  kill  and  destroy  game.    The  conviction  5  Ann.  c.  14. 

(which  was  returned  into  this  Court  by  certiorari)  set  forth^  log  and  nsing* 
that  on  die  8lh  November,  2  Geo.  4.,  R.  Roberts,  D.  D.,  in  a/j^S^';,^? 
his  proper  person,  came  before  C.  E.  J.,  Clerk,  a  Justice  game  witbout 
of   Peace,  8tc.  and  gave  him  to  understand,  ''  that  on^  fied,  must  be 
fVilliam  Bellamy,   of  the  parish  of  Stoke  Doyle,  in  the  ]^^  i„na^ 
county  of  Northampton,  grazier,  within  three  months  now  Xi"offen*/e^L 
last  past,  to  wit,  on  the  1st  September,  2  Geo.  4.,  the  said  committed. 
WiUiam  Bellamy  being  a  person  not  having  then  lands,  &c« 
(negativing  the  several  qualifications  for  killing  game  men- 
tioned in  the  statute)  did  keep  and  use  a  gun,  being  an 
engine  to  kill  and  destroy  game,  against  the  form  of  the 
statute.''    The  conviction  then  set  forth  a  summons  of  the 
defendant  on  the  8th  November,  and  his  appearance  on  the 
6th  December,  when  he  did  not  deny  the  fact  of  his  keeping 
and  using  a  gun,  but  pleaded  a  qualification  to  kiU  game^ 
whereupon  the  Justice  proceeded  to  examine  a  witness  on 
the  part  of  the  informer,  who  proved  the  offence,  in  the 
manner  therein  stated,   to  have  been  committed  on  the 
1st  September^  %Geo.  4.,  and  b  conclusion,  the  Justice, 
after  stating  that  the  defendant  had  not  shewn  any  suflicient 
cause  why  he  should  not  be  convicted,  adjudged  him  to 
pay  the  penalty  of  5/.  in  the  usual  form,    llie  objection 
to  the  conviction  was,  that  it  had  not  taken  place  within 
three  months  next  after  the  time  of  committing  the  offence, 
conformably  to  t)ie  statute  5  Ann.  c.  14. 

Adams  in  support  of  Uie  conviction.    This  conviction 
being  founded  on  the  sec.  4  of  5  Ann^  c.  14,  is  in  time,  in- 

VOL.  II.  3  A 
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asmuch  as  no  time  is  mentioned  in  that  section,  within  which 
the  conviction  shall  take  place.  The  second  section  of  the 
statute  imposes  a  penalty  of  51.  upon  any  higler,  &c.  for 
having  in  bis  possession^  or  buybg  or  selling,  or  offering  to 
sell,  game/  and  directs  that  the  penalty  shall  be  levied-  by 
sale  and  distress  of  the  offender's  goods,  and  for  want  of 
distress,  directs,  that  the  offender  shall,  for  the  first  offence, 
be  committed  to  the  House  of  Correction  for  three  months ; 
and  for  the  secoqd,  for  four  months,  '*  provided  that  such 
conviction  be  made  within  three  months  after  such  offence 
committed."  It  cannot  be  denied  that  a  conviction  under 
this  section  must  take  place  within  three  months.  The 
question  is,  whether  the  same  limitation  is  to  be  applied  to 
the  conviction  for  offences  committed  within  the  4th  section. 
By  that  clause  it  is  enacted,  ''  that  if  any  person,  not  qua^ 
litied  by  law,  shall  keep  any  sportmg  dogs  or  engines  to 
destroy  game,  and  shall  be  convicted  by  the  Justices  where 
the  offence  is  committed  as  aforesaid,  the  person  so  eatt- 
victed,  shall  forfeit  the  sum  of  5l,  the  same  to  be  levied  by 
distress  and  sale  of  the  offender's  goods,  by  warrant  under 
the  hand  and  seal  of  the  Justice  before  whom  such  pereon 
shall  be  convicted  as  aforesaid.  If  the  words  '*  as  afore- 
said," thus  used  in  the  4th  section,  are  to  be  construed  as 
having  reference  to  the  manner  and  time  of  conviction  men- 
tioned in  the  2d  section,  certainly  this  conviction  is  out  of 
time.  But  such  a  constraction  seems  not  to  be  warranted, 
because  the  words  *'  as  aforesaid,"  do  not  necessarily  refer 
to  the  time  of  conviction  mentioned  in  the  preceding  seicUon, 
and  may  as  well  be  construed  to  'refer  to  any  other.matter 
or  thing  mentioned  in  the  same  clause.  The  4th  section, 
taken  by  itself,  expresses  no  limitation  of  time  within  which 
the  conviction  shall  take  place,  nor  indeed  does  it  contain 
any  direct  words  of  reference  to  the  preceding  clause,  which 
is  expressly  directed  against  higlers,  and  cannot  be  ex* 
tended  by  any  construction  to  unqualified  persons  keeping 
aporting  dogs  or  engines  to  destroy  game.    The  case  of 
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Rexv.  Tolley{a\  though  seemingly  ao  authority  in  favour       1823. 
of  the  objection  in  this  case,  cannot,  avail  the  present  de- 
fendant^  because  that  case  was  decided  with  reference  to 
the  9Jnn^  c.25,  whicl^  recites  and  makes  perpetual  the    .Bkllamy. 
&  Jnn.  Cf'14,  and  eitpressly  provides,  that  the  forfeitures  in- 
curred by  the  later  act  shall  be  recovered   by  such,  means, 
and  in  such  manner  and  form,  and  within  such  time,  as  are 
prescribed  by  the  recited  act,  respecting  higlers.    The  de- 
fendant in  that  case  was  convicted  upon  the  5  Jnn.  c.  14, 
and,  being  a  game-keeper,  rested   his  defence  upon  the 
9  Ann.  c.  25,  but  as  there  are  express  words  of  reference 
in  the  latter  act  to  the  time  mentioned  in  the  Sd  section  of 
the  former,  within  which  the  conviction  shall  take  place, 
the  Court  very  properly  decided  that  the  conviction  was 
.out  of   time,    not  having  taken    place  within   the   three 
jQonths  mentioned  in  that  section.      Here,  however,  the 
words  of   referepce  contained  in    the  4th  section    by  no 
means  certainly  refer  to  the  2d  section.     Logically  they 
refer  to   matters   mentioned  in  the  4th  section,    namely, 
. convicted  ^*  before  one  Justice,"  "upon  the  view  of  the 
.  Justice,^'    or  '/  upon  the  oath  of  one  or   more  .credible 
..witness  or  witnesses;*'  and  the.Court  cannot,  by  any  forced 
constructipn,  tie  those  words  down   to  any  particular  pro- 
vision in    the    preceding    clause,   which  is  expressly  ap- 
plicable to  a  distinct .  claqs.  of  offences,  still    less   to   the 
,  provision  as  to  the  time  within  which  the  conviction  shall 
take  place.    This,  interpretation  derives  additional  weight  by 
reference  to  the  9  Ann.  c.  25,  which  imposes  a  penalty  upon 
a  game-keeper,  killing  game,  who  is  not  duly  certificated, 
.  b^ause  by  the  express  words  of;  reference  in  that  statute 
,  to  the  provisions  of  the  5  Ann,  c.  14,  as  to  the  mode  of 
recovering  the  penalties,  and  the  time  within  which  the  con^ 
viction  shall  take  place,  a  game-keeper  not  duly  certificated 
must  be  convicted  within  three  months,,  but  if  he  be  not  a 
gaqie*keeper,  the  inference  is,  that  under  that  statute,  the 

(a)  3  East,  466. 
"^  3A2 
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'  1 823.        conviclion  might  take  place  at  any  time.  If  this  defendant  had 

^""^"^"^^^     -been  proceeded  agaiiiot  under  the  9  Ann.  and  not  being  a 

The  Kino     game-keeper,  this  conviction  would  be  in  time.    That  ata- 

Bbllamy.     tute  applies  solely  to  persons  who  are  game-keepers  not 

duly  certificated,  and  therefore  as  to  all  other  persons  there 

is  na  limitation  of  time  within  which  the  conviction  shall 

take  place.    Referring^  therefore,  to  the  reasonable  coo- 

structiou  of  both  statutes,  this  conviction  is  not  restrained 

by  the  limitation  as  to  time^  by  s.  fi.  of  5  Amu  c.  14,  nor 

^  by  the  9  Ann.  c.  £5,  and  judgment  must  be  given  for  the 

Crown. 

Denman,  C.  S.  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  the  conviction 
before  a  Justice  of  the  Peace  of  an  unqualified  person  for 
using  a  gun  for  the  destruction  of  game,  must  take  place 
within  three  lunar  monthsy  next  after  the. offence  has  been 
'  committed.    The  conviction  now  before  us,  did  not  take 
•  place  until  a  period  of  three  months  had  elapsed,  and  there* 
'  fore  it  must  be  quashed.    It  has  been  more  than  once  ob- 
served by  the  Court,  that  the  language  of  acts  of  parlia- 
'  ment  is  not  to  be  examined  with  a  critical  eye,  but  according 
to  its  plain  and  obvious  meaning.    If  we  can  find  expres- 
.    sions  in  a  statute  capable  of  an  intelligible  explanation,  it 
is  our  duty  to  give  effect  to  them  according  to  the  obvious 
intention  of  the  legislature,  and  not  according  to  a  critical 
'  and  literal  interpretation.      Looking  to    the  language  of 
the  2d  section  of  5  Ann.  c.  14,  explained  as  it  is  by  die 
language  of   the   4th,  I  think  it  was   the  obvious    inten- 
tion of   the  legislature,  that  the  conviction,  in  all  cases 
under  that  act,  should  take  place  within  three  months  next 
after  the  offence  was  committed;     The  dd  section  enacts, 
''  that  if  any  higler,  &c.  shall  have  in  his  possession,    or 
shall  buy,  sell,  or  offer  to  sell,  any  hare,  &c.,  and  shdl  be 
thereof  convicted,  he  shall  forfeit  for  every  hare,  8cc.  the 
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mm  of  five  pounds,  8cc.  pravidei  thai  such  coweidion  be  1823^ 
made  within  three  month  after  such  offence  committed^ 
The  3d  section  only  provides  for  the  encouragement  of  de- 
stroyers of  game,  to  make  discoveries  against  persons  Mrho  BsLLAHTt 
buy  or  sell  game ;  the  4th  section  enacts,  '^  that  if  any  per- 
son or  persons,  not  qualified  by  the  laws  of  this  realm  so 
to  do,  shall  keep,  or  use,  any  greyhounds,  &c.|  tunnells, 
or  any  other  engines  to  kill  and  destroy  gume,  and  shall 
be  thereof  convicted^  upon  the  oath  of  one  or  two  cre- 
dible witnesses,  by  the  Justice  or  Justices  of  the  Peace,, 
where  such  offence  is  committed,  as  aforesaid,  the  persoa 
or  persons  so  convicted  shall  forfeit  the  sum  of  five 
pounds."  The  words  ''as  aforesaid,"  clearly  must  refer 
to  the  time  within  which  the  conviction  is  to  take  place, 
because  the  offence  cannot  be  committed  before  the  Justices, 
of  the  Peace.  We  must,  therefore,  understand  these  words 
^  if  any  person  shall  keep,  &c.,  and  be-  therefore  con* 
victed  as  aforesaid"  as  having  reference  to  the  2d  sec- 
tion, which  mentions  the  time  within  which  the  convic- 
tion is  to  take  place,  for  nothing  is  said  in  the  4th  asr 
to  the  time  of  the  conviction,  except- by  reference  to  the 
Sd  section.  Then  comes  the  gth^nn.  c.  £5.  s.  1,  which 
relates  to  the  power  of  appointing  game-keepers,  and 
enacts,  *^  that  no  lord  or  lady  of  a  manor  shall  appoint 
above  one  person  to  be  a  game-keeper,  and  that  the  name 
of  such  game-keeper  shall  be  entered  with  the  clerk  of  the 
l^eace ;  and  in  case  any  other  game-keeper  whose  name  shall 
not  be  so  entered,  who  ^hall  not  be  otherwise  qualified 
by  the  laws  to  kill  game,  shall*  presume  to  kill  any  hare,  &g.  ; 
or,  if  any  game-keeper,  or  other  person  whatsoever,  not. 
being  qualified,  in  his  own  right  to  kill  game,  shall  sell,  or 
expose  to  sale,  any  bare,  &c.,  the  offender  shall  incur  such, 
forfeitures  as  are  inflicted  by  6  Jnn.  c»  14,  upon  hi^s, 
&c.  for  buybg  or  selling  game,  such  forfeitures  to  be  re^ 
covered  by  such  means,  andin  such  manner  and  form,  and 
within  such  time,  and  to  such  uses  as  are  prescribed  by  the 
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said  act*'  Now,  the  time  which  is  mentioned,  in  the  2«1 
section  of  5  Ann.  c>  14«  seems  manifestly  to' shew  that  the 
legislature  considered '  the  4th  sectioli  which  imposes  the 
penalty  on  unqualified  persons  killing  game/  as  limiting  the' 
time  of  conviction,  in  like  manner  as  it  was  limited  in  the 
previous  section  against  carriers  and  '  higlets.  Unless  this 
construction  is  put  upon  the  statute,  there  would-be  this 
anomaly,  namely,  that  the  higlefr  must  be  convicted  of  sell^ 
ing  within  three  months,  but  the  unqualified  person  offendiilg 
against  the  4th  section,  might  be  convicted  at  any  time  after 
the  expiration  of  that  period,  unless  he  was  a  game-^keepei' 
'  not  duly  certificated  according  to  tiie  9  Ann.  c.  25.  There 
would  be  great  inconvenience  in  putting  such'  a  constructidn 
upon  the  statute  ;  but  that  inconvenience  is  avoided  by  hold* 
ing  that  the  5  Ann.  c.  14.  prescribes  the  limitatioo  of 
three  months  to  all  the  offences  on  which  penalties  are  im- 
posed'by  that  statute. 

Batley,  J. — I  am  entirely  of  tlie  same  bpmion.  In 
the  case  of  Rex  v.  Tolley  (a),  the  question  arose  upon  the 
same  section  as  the  question  in  this  case  arises,  and  1  think 
that  case  was  rightly  decided,  and'  is  ati  authority  in  point, 
on  the  present  occasion.  The  2d  section  of*  the  act  declares, 
that  if  the  party  is  convicted  before  a  Justice  of  the  Peace' 
within  three  months  after  the  offence  is  conunitted,  he  shall 
be  liable  to  the  five  pounds  penalty,  prescribed  by  that 
clause,  and  if  he  shall  not  be  able  to  pay  it,  by  distress  and 
sale  of  his  goods,  he  shall  be  liable  to  ht  committed  to 
the  House  of  Correction  for_  three  months;  and  for  every 
other  offence  for  the  space  of  four  months.  Then  •  comes* 
the  4th  sectiort,  which  enacts,  that  the  offender  under  that 
section,  who  shall  be  convicted  ''a*  aforesaid/''  shall  pay 
a  penalty  of  five  pounds,  the  same  to  be  levied  by  distress 
and  sale  of  the  offender's  goods,  by  warrant  under  the  hand 
and  seal  of  the  Justice  before  whom  he  shaH  be  convicted 

(«)  3  East,  467. 
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"  as  aforesaid,^  and  for  want  of  such  distress  he  shall  be        1823. 
sent  to  the  House  of  Correction  for  three  montths,  and  for      n^v^ 
every  other  offence,  four  months.     Now  here  the  words     ThcKwo 
''  as  aforesaid  "  are  repeated  twice,  and  they  clearly  can  have     Billamy. 
no  meaning  unless  they  have  reference  to  the  time  within 
which  the  conviction  is  to  take  place,  as  mentioned  in  the 
2d  section.    The  words  ''if  any  person  convicted  as  afore- 
said/' cannot  apply  to  the  time  when  the  offence  is  com- 
mitted, but  to  Uie  time  when  the  party  shall  be  convicted. 
In  a  subsequent  part  of  the  same  clause  ''as  aforesaid^'  occurs 
again,  as  x;onnected  widi  the  word  **  convicted,"  and  there- 
fore, in  grammatical  construction,   that  section  must  have 
reference  to  the  time  mentioned  in  the  previous  section. 
The  words  '' convicted  as  aforesaid*'  must   be  understood 
to  comprehend  all  the  limitations  and  restrictions  mentioned 
in  the  2d  section,  which,  amongst  other  things,   provides 
that  the  conviction  shall  take  place  within  three  months. 
This  conviction  has  not  taken  place  within  that  period,  and 
consequently  it  must  be  quashed. 

HoLROYD,  J. — I  also  think  that  this  conviction  not  hav- 
ing taken  place  within  three  mouths,  cannot  be  supported. 
It  appears  to  me,  that  the  case  of  Rex  v.  Tolley  was  rightly 
decided ;  but,  I  do  not  think  that  case  is  conclusive  of  the 
present.  In  the  present  case,  unless,  the  4th  section  of 
5  Ann.  c.  14,  has  reference  to  the  2d  section  by  force  of 
the  words  '<  convicted  as  aforesaid,"  it  can  have  no  appli- 
cation at  all,  but  I  think,  in  fair  grammatical  construction, 
the  time  mentioned  in  the  £d,  within  which  the  conviction 
is  to  take  place,  must  govern  the  construction  of  the  4tb 
section. 

'Best,  J.— -I  am  of  the  same  opinion.  It  is  most  im- 
portant for  a  defendant  that  informations  upon  this  statute 
should  be  prosecuted  within  three  months,  and  that  the 
conviction   should  take  place  immediately  after  the  offence    ' 
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1823.  18  supposed  to  ha^e  been  committed,  for  if  die  prosecution 
is  brought  forward  at  "a  later  period,  his  attention  may  not 
be  called  to  the  precise  time  when  the  offence  is  charged  to 
Bellamy,  have  been  committed,  so  as  to  enable  him  to  make  that  de- 
fence which  he  would  be  in  a  situation  to  make  if  there  had 
been  a  more  early  p/osecution.  If  I  had  not  the  sanction 
of  a  decided  authority,  and  if  even  this  were  a  matter  of 
doubt,  unless  I  were  restricted  by  express  words,  I  should 
have  no  diflSculty  in  saying  that  this  conviction,  in  order 
to  render  it  legal,  should  have*  taken  place  wtthm  three 
months.  Looking  to  the  words  of  the  statute  S  jinne,  I 
have  no  doubt  whatever  that  the  conviction  must  take  place 
within  three  months.  The  words  "  as  aforesaid''  in  the  4th 
section,  have  no  intelligible  meaning,  unless  they  refer  to  the 
fid  section.  If  they  have  reference  to  that  section,  then 
they  must  mean  the  time  **  aforesaid,'*  which  is  three  months. 
According  to  the  9  AnnCf  which  expressly  refers^  to  the 
5  Ann.  c.  14.  s.  2,  it  would  be  impossible  for  us  to  come 
to  the  conclusion,  that  a  game-keeper,  not  properly  cer- 
ti6cated,  might  be  convicted  within  three  months,  but  that 
any  other  person,  not  a  game-keeper,  might  be  convicted 
at  any  time.  But  all  doabt  in  thb  case  is  removed  by  the 
decision  of  Rex  v.  7b/%,  in  which,  though  the  defence 
was  not  the  same,  yet  the  decision  of  the  Court  was  in 
favor  of  the  defendant  upon  this  very  point.  ,The  9  Anne, 
is  an  exposition  of  the  5th  Anne,  and  the  Court,  in  that 
case  said,  that  that  statute  got  rid  of  all  doubt  on  the  sub- 
ject, and  shewed  that  the  conviction  must  be  within  three 
months  after  the  offence  committed.  That  decbion  I  think 
is  perfectly  consistent  with  the  intention  of  the  legislature^ 
and  is  an  authority  to  justify  us  in  giving  judgment  for  this 
defendant. 

Judgment  fiA-  the  defendant^ 
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The^KiNO  r.  The  BiBMiNCHAM  Gas  Light  and 
CoKB  Company. 

By  a  rate  for  the  relief  of  the  poor  of  die  parish  of 
Birmingham,  in  the  county  of  Warwick,  ''  The  Birming- 
ham Gas  Light  and  Coke  Company,**  were  assessed  in  re- 
spect of  their  premises  and  gas,  as  follows  :«— 


AprU9sV 


Prembes,  dwelling-houses,  shops,  build- 
ings, land,  and  premises,  and  the  trunks^ 
pipes,,  and  other  apparatus,  for  the  con- 
veyance of  gas  belonging  to  the  company, 
situate  and  being  fixed  in  the  ground,  in 
the  parish  of  Birmingham^  and  the  profits 
arising  therefrom  within  the  parish. 


Annaal 
Valae. 


;f800 


Aascflt- 

ment« 


^20 


The  profits 
arbiDg  from 
the  sale  of  gas, 
mannfactared 
from  coal,  and 
conveyed 
through  pipes 
and  trunks 
under  Uie  ^ 
pavement,  for 
the  purpose  of 
lighting  a 
town,  are  not 
rateable  to  the 
relief  of  the 
poor,  under  the 
43  EUz,  c.  t. 


'  Upon  hearing  an  appeal  against  this  assessment,  the  Court 
of  Quarter  Sessions  confirmed  the  same,  subject  to  tlie  opi- 
nion of  this  Court,  on  the  following  case  :— 

By  the  59  Geo.  3,  entitled,  "  An  act  for  better  supplying 
the  town  of  Birmingham,  in  the  county  of  Warzvick,  with 
gas,"  certain  persons  therein  named,  and  their  successors, 
are  declared  to  be  a  body  politic  and  corporate,  by  the 
name  of  "  The  Birmingham  Gas  Light  and  Coke  Com- 
pany,^* and  powers  are  given  them  to  supply  the  town  with 
gas,  to  enter  into  contracts  for  the  lighting  of  houses,  &c. 
therewith,  and  with  the  consent  of  the  Commissioners  for 
•  LiightiDg  and  Paving  the  Town,  to  break  up  the  soil  and 
pavements  of  the  streets,  &c.  for  the  purpose  of  laying  down 
pipes,  and  other  necessary  apparatus,  for  the  conveyance  of 
gas  from  the  manufactory  to  tlie  houses,  &c.  of  the  con- 
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VUHL  sumers/'  In  punoance  of  the  provirions  of  this  act,  the 
^'^^>/^^  compaDj  purchased  the  dwellii^houses,  shops^  buildings, 
v.^^  lands,  and  premises,  mentioned  in  the  assessment,  and 
BiBnTitoHAv  ^^^^^  ""^  placed  dierein,  retorts,  gasometers,  purifiers. 
Gas  Com-  aind  other  apparatus  necessary  for  the  manufacture  of  gas 
and  coke,  (and  part  of  which  apparatus  is  affixed  to  the 
freehold,  and  part  is  not),  and  also  by  the  consent  of  the 
aforesaid  commissioners,  broke  up  the  soil  and  pavement  in 
the  streets,  and  fixed  therein  the  trunks,  pipes,  and  other 
apparatus  for  the  conveyance  of  gas,  mentioned  in  the  said 
assessmenti  and  which  communicate  with  the  bouse  and 
manufactory.  The  company  carry  on  a  considerable  manu* 
facture  of  coke  and  gas  upon  the  premises  so  purchased, 
and  derive  a  pro6t  from  Uie  sale  of  each  of  those  articles. 
The  coke  is  conveyed  from  the  premises  of  the  company,  to 
tliose  of  the  purchasers,  by  means  of  carts  and  waggons, 
and  the  gas,  by  means  .of  the  trunks,  pipes,  and  other  ap« 
paratus  for  the  conveyance  of  gas,  mentioned  in  the  assess- 
ment. Gas  and  coke  are  both  manufactured  from  coal  at  a 
great  expence  of  fiiel,  and  the  machinery  and  apparatus  ne- 
cessary for  the  manufacture  of  these  articles,  are  also  very 
expensive,  and  require  frequent  renewal.  Stock  in  trade, 
and  the  profits  of  the  manufactories  in  the  parish  of  JBir- 
mingham,  are  not  rated  to  the  poor  in  thu  rate.  The  pre* 
mises,  trunks,  pipes,  &c.  mentioned  in  the  assessment  as 
belonging  to  the  company,  if  rated  to  the  poor,  as  other 
lands  within  the  parish,  that  is  to  say,  if  the  profits  arising 
from  the  sale  of  gas  are  not  included,  are  worth  dOO/.  per 
annum,  but  are  worth  800/.  if  the  profits  arising  from  the 
sale  of  gas  are  included.  If  the  Court  should  be  of  opi- 
nion that  the  profits  accruing  to  the  company  from  the  sde 
of  gas,  are  not  rateable,  or  that  they  can  only  be  rated  as 
the  profits  of  a  manufactory,  the  rate  ought  to  be  amended 
by  inserting  the  sum  of  200/.  therein,  in  lieu  of  the  sum  of 
BOOL  and  the  sum  of  di  in  lieu  of  the  sum  of  20/. 
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N.G.  Clarke,  Gumey,  Reader,  wdHolbech,  In  support       1829. 
of  the  order  of  Sessions^     The  Birmingham  Gas  light      ^^v"^^ 
Company  are  rateable  in  respect^  not  merely  of  the  dwelling-  v. 

bouses^  shops,  buildings,  land,  and  premises,  and  the  trunks,  QuagiiiGaAK 
pipes^  and  other  apparatus  fixed  in  the  ground,  but  also  in  ^^  ^^~ 
respect  of  the  profits  arising  from  the  sale  of.  gas  within  the 
parish.  Thb  rateability  iittaches  upon  them  by  virtue  d 
the  statute  of  43  Eliz.  c.  2,  as  occupiers  of  lands.  Accord*- 
ing  to  all  the  authorities,  this  is  an  occupation  of  land,  and 
the  profits  arising  from  such  occupation,  are  the  subject  of 
rate.  Wben  once  an  occupation  of  land  is  establiabed,.  die 
amount  of  rate  is  to  be  calculated  by  the  profits  arising  frcrni 
such  occupation.  The  cases  of  Rex  ▼.  The  Corporation  of  . 
Bath  (a\  and  Rex  v.  The  RochdtUe  Water  Works  Com- 
pany (Jb),  seem  not  to  be  distinguishable  in  principle  from 
the  present  case.  In  the  first,  the  corporation  of  Bath  were 
held  rateable  in  respect  of  their  profits  arising  from  the  con- 
Trance  of  water  through  aqueducts  and  pipes  laid  under 
ground.  Upon  the  same  principle  in  the  second,  the  Roch- 
dale  Water  Works  Company  were  held  rateable  in  respect 
of  their  profits  derived  in  like  manner.  In  those  cases  the 
foundation  of  the  rate  was  the  beneficial  occupation  of  the 
soil.  So,  in  the  present  case,  the  soil  being  made  use  of  to 
earn  the  profit,  the  profit  is  to  be  considered  as  an  adjunct 
to  the  occupation,  and  therefore  rateable  upon  the  like  prin- 
ciple. In  this  point  of  view,  it  is  difficult  to  distinguish 
between  water  and  gas.  The  same  mode  of  conveyance  by 
an  occupation  of  the  soil  is  adopted,  and  consequently  the 
same  principle  ought  to  prevail  in  both  instances.  Un- 
doubtedly coal  gas,  per  se,  is  not  rateable,  but  when  it  is 
connected,  as  an  adjunct^  with  any  thing  which  is  rateable, 
then  it  becomes  liable.  •  Upon  this  principle  tolls,  per  se,- 
are  not  rateable ;  but  when-  they  are  •  connected  with  the  soil 
in  respect  of  which  they  arise,  then  the  rate  attaches,  be- 
cause they  are  identified  with  the  soil,  and  produce  a  profit 
(a)  14  Ea^t,  600.  •      (6)  1  M.  &  S.  6S4. 
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1823.        to  the  occupier.    This  is  the  principle  upon  ^hich  iter  ▼• 
^"^^^^^^      MatdonaldCa)  was  decided.    In  Rex  v.  The  Caider  Naxfi'- 
9.  gatioH(b),  Holrqyd,  3^  says,  *^  a  rate  on  land  is  in  effect  a 

Bf RMi!NGHAM  ^^^  ^^  ^®  pfofits  of  the  land ;  for  where  there  are  no  pro- 
Oab  Com-  fits,  tliere  is  no  beneficial  occupation.'*  Here  diere  is  a 
beneficial  occupation  by  the  means  stated  in  the  case,  and^ 
upon  the  authority  of  these  cases,  this  company  are  clearly 
rateable  for  such  beneficid  occupation.  All  that  is  neces- 
sary to  shew  is,  that  this  company  have  a  tangiUe  local 
occupation  of  the  soil,  and  when  once  that  is  established, 
the  profits  arising  from  it,  from  whatever  means,  become 
rateable.  The  Court  are  to  combine  all  the  circumstances 
which  tend  to  give  the  occupation  an  entire  value,  and  are 
not  to  separate  the  mere  value  of  the  pipes  and  appariitus 
from  the  gas.  Upon  this  principle  it  was  determhied,  that  the 
profits  of  a  weighing  machine  (c),  of  a  carding  niachbe(^> 
and  the  canteen  of  barracks  (e),  were  rateable.  This  case 
is  not  distinguishable  from  these  authorities,  and  therefore 
the  Sessions  did  right  m  affirming  the  present  rate. 

X>.  Pollock,  Adams,  and  Finch,  contri,  were  stopped  by 
the  G>urt. 

Abbott,  C.  J. — The  question  preiMnted  to  our  consi- 
deration is,  not  whether  the  Birmingham  Gas  Light  and 
Coke  Company  are  rateable  for  the  bttildingft»  land,  and 
premises,  and  the  trunks,  pipes,  and  other  apparatus  occur 
pied  by  them  for  the  conveyance  of  gas,  but  whether  they 
are  rateable  for  the  profits  arising  from  the  sale  of  gas.  If 
it  were  meant  to  raise  the  first  question,  my  opinion  would 
be  (speaking  upon  the  subject  judicially),  that  the  company 
are  only  rateable  for  die  amount  at  which  the  buildings  and 
other  premises  mentioned  in  the  assessment  would  let  to 

(a)  1<  East,  d«4.  (d)  Beat   v.   Bwgg,   CM*  966. 

(6)  1  B.  de  A.  t69.  8.  C.  1 T.  R.  7S1. 
(c)  R«r  V.  St.  Nkhohi,  GUnuxi'         (e)  4  M.  d(  S.  3l7. 
tor,  Caldecot,  262. 


BA8T1SR  TBRMi  FOXTRTH  GEO.  IV.  739 

any  other  peraoda  for  the  purpose  of  carrying  on  a  mann*        1823. 
factoiy«    But  the  form  in  which  this  case  is  presented  to      ^^v"^^ 
us  does  not  raise  that  question.    If  we  look  to  the  mode    '^^^  |^"** 
in  which  this  tate  is  estimated,  and  to  the  statement  of  the  ^     '^^ 
last  paragraph  of.  the  case^  this  appears  condusiTe*    It    Gas  Com- 

PAHV 

states,  that  ''  the  premises^''  which  I  understand  to  mean 
the  buildi|igS|  "  trunks,  pipes,  &c.''  which  may  mean  the 
ground  in  which  the  trunks  and  pipes  are  placed>  mentioned 
in  the  assessment  as  belonging  to  the  company,  if  rated  to 
the  poor  as  other  lauds  within  the  parish,  that  is  to  say,  if 
the  profits  arisii^  from  the  sale  of  gaa  are  not  included,  are 
worth  200/.  per  annum,  but  are  worth  800/.,  if  the  profits 
arismg  from  the  sale  of  gas  are  included*    If  the  Court 
should  be  of  opinion  that  the  profits  accruing  to  the  com- 
pany from  the  sale  of  gas  are  not  rateable,  or  that  they  can 
only  be  rated  as  the  profits  of  a  manufactory,  the  rate  ouf^t 
to  be  amended,  by  inserting  the  sum  of  £00/.  therein,  in 
lieu  of  the  sum  of  800/.,  and  the  sum  of  5/.  in  lieu  of  the 
sum  of  fiO/."    I  am  of  opinion  that  the  profits  acctuing  to 
the  company  from  the  sale  of  gas  are  not  rateable,  and  are 
not  to  be  rated  as  the  profits  of  a  manufactory ;  for  it  ap- 
pears from  the  statement  of  the  case,  that  the  profits  of  a 
manufactory  are  not  rateable  in  the  hands  of  any  other  per- 
sons.   The  distinction  in  the  present  case  is,  that  the  com- 
pany are  rated  not  merely  for  their  premises,  but  in  respect 
of  the  profit  of  a  manufoctory,  which  is  something  ob- 
tained by  the  skill  and  labour  of  man,  and  from  money  laid 
out  in  the  purchase  of  materials,  which  are  afterwards  to  be 
.  altered  and  brought  into  another  shape  and  form«    That 
circumstance  renders  diis  case  perfectly  distingubhable  from 
.  all  other  cases  ;•  from  the  cases  of  canals,  waterworks,  light- 
houses, locks,  and  other  property  of  that  description.    Fbr 
this  reason  it  is,  that  the  cases  of  Bjsx  v.  The  Corporation 
of  Baih,  and  JBcjc  ▼.  The  Rochdale  Water  Works  Company, 
are  directly  at  variance  with  the  present.    In  those,  the  rate 
was  upon  the  water,  which  is  a  natural  produce,  but  here 


740  CASES  IN  THE   KING'S   BENCH, 

1823.        it  is  upon  gas,  which  is  an  artificial  producei  obtained  by 
^^'^^^'^^       the  labour^  skill,  •  industry,    and   capital  of  the  company. 
V.  An  inhabitant  may  be  rated  for  the  profits  of  his  trade;  bat 

Birmingham  ^^  ^^^^  company  is  to  be  rated  in  respect  of  their  gas,  the 
Oas  Com-     ^te  would  be  imposed  upon  them  on  a  very  diflFerent  prin- 
ciple.   Here  they  are  rated  upon  the  sale  of  their  gas,  as 
'  occupiers  of  land,  which  I^  think  cannot  be  supported.    I 
am  opinion  therefore  that  this,  rate  must  be  amended,  by 
inserting  the  sum  of  £00/.  instead  of  800/. 

Batlbt,  J. — I  am  of  the  same  opinion.    This  is  en-^ 
tirely  a  question  of  quantum.    In  most  of  the  oases  which 
have  formerly  been  before  the  Court,  the  only  question  was, 
whether  there  has  been  any  rateable  property  or  not,  and 
in  such  cases  reference  was  made  to  the  profits  as  beii^ 
the  criteria  by  which  the  quantum  of  rate  was  to  be  ascer- 
tained.    Such  was  the  question  with  respect  to  canal  looks. 
When  the  rate  was  imposed  upon  the  lock,  the  profits  were 
referred  to  as  the  mode  of  fixing  the  quantum  ;  but  whether 
the  quantum  of  rate  has  been  properly  fixed,  is  a  questioa 
into  which  the  Court  do  not  inquire,  nor  into  which  they 
feel  themselves  at  liberty  to  examine,  unless  it  is  specifi- 
cally pointed  out  to  their  consideration.      In   the  present 
case  the  quantum  is  specifically  pointed  out,  and  our  atten- 
tion is  directed  to  a  dbtinetion  between  the  value  pf  the 
occupation  of  the  land   per  se,  and  the  profits  resulting 
from  carrying  on,  by  means  pf  the  occupation,  a  beneficial 
manufactory.     Now  the  criterion  by  which  the  value  of  this 
land,  covered  as  it  is  by  warehouses,  buildings,  and  used, 
as  it  is,  by  a  pipe  way,  is  the  fair  rent  which  ought  to  be  paid 
for  other  land  in  the  same  parish.    When  the  land  is  rated, 
it  is  rated  according  to  the  fair  rentvirhich  it  will  fetch,*  and 
not  according  to  the  profit  which  particular  persons  might, 
under  extraordinary  circumstances,  produce  6om  it,  by  a 
particular  mode  of  occupation.  *  Its  value  is  to  be  estimated 
according  to  a  probable  rent,  if  let  to  any  other  perwns^ 
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anch  not  according  to  temporary  pro6ts^  arising  from  the        1823.. 

soitrces  which  are  uncomiected  with  the. land  itself,  and    ,_    ^ 

'  The  Kino 

With  reference  to  the  value  of  which  alone  the  rate  ought  v. 

ThA 

to  be  imposed.  Here  the  gas  forms  no  part  of  the  profits  bibmemgham 
of  the  land ;  it  is  a  manufactured  article,  produced  by  la-  ®  ,*  J^J*' 
bour,  and  the  investment  of  capital,  and  the  profits  upon 
which  depend  upon  the  price  of  coals,  labour,  and  a  variety 
of  other  circumstances.  Looking  at  this,  therefore,  as  a 
question  of  quantum,  expressly  submitted  to  our  considera- 
tion, we  are  at  liberty  to  decide  the  case  upon  that  footing. 
If  the  case  stated  that  these  buildings,  warehouses,  and 
pipe*ways  would  have  let  for  800/.  per  annum,  then  we 
should  have  nothing  to  decide  upon,  but  when  we  are  in- 
formed that  the  rate  is  imposed  partly  upon  the  buildings^ 
and  other  premises,  and  the  remainder  upon  the  profits 
arising  from  the  sale  of  the  gas,  which  is  produced  from 
the  investment  of  capital,  and  a  variety  of  other  circum- 
stances, we  are  bound  to  decide  the  case  with  reference  to 
that  distinction.  Referring  to  that  distinction,  I  am. of 
opinion  that  the  laiger  rate  cannot  be  supported,  and  there- 
fore it  must  be  amended  by  inserting  200/.  instead  of  800/. 

HoLKOTD,  J. — ^This  is  not  like  the  case  of  a  canal, 
where  ther^  is  a  beneficial  use  of  the  land  by  means  of  the 
water.  The  land  in  such  case  is  rated  as  so  much  land 
covered  with  water.  Here,  it  is  professed  to  rate  the  trunks 
and  other  apparatus,  but  it  is  in  reality  a  rate  upon  the  gas 
itself,  which  b  not  a  natural  produce,  but  is  manufiictured 
at  the  ezpence-  of  human  labour  and  capital.  In  this  re- 
spect the  case  is  distinguishable  from  those  cases  which 
have  been  cited.  I  think  the  profits  arising  from  the  sale 
of  gas  are  not  rateable,  and  that  this  rate  must  be  confined 
to  the  buildings,  pipes,  trunks,  and  apparatus. 

Best,  J. — I  have  no  difliculty  in  saying  that  this  rate 
cannot  be  supported  in  the  manner,  and  under  the  circum- 
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isaai        stances  in  which  it  is  BBMle.    Il  it  appon  to  me,  thst  gss. 


^^^'^^      as  an  artificial  pnMfaice»  csmmI  be  made  the  subject  of  a 
rate,  in  respect  of  die  occopatioii  of  land,  and  that  it  would 


BiaMKHAM  ^  t^"^^  injustice  to  make  this  mannfiKtory  lateable  on  that 
^^.S^""  principie.  The  question  is  not,  wfaedier  these  tnmks,  pipes, 
and  other  apparatus^  are  lateahle  propcrtj,  but  whedier  the 
profits  arising  from  die  manufiMrture  of  gas  are  rateable* 
He  case  expressly  finds  that  stock  in  tmde  and  die  profits 
of  die  manufiKtories  in  the  paiidi  of  Binmu^kam  are  not 
^  rated  in  any  case  to  the  rdief  of  the  poor.  Now  this  is 
obviously  a  rate  upon  die  pn^ts  of  a  inanufactoiy»  and 
therefore,  upon  the  princifde  that  other  manufictoiies  aie 
not  rateable,  they  ought  not  to  be  rated.  Profits  on  a 
rent  cannot  be  rated,  nor  are  any  unoertab  profits  rateable, 
on  account  of  the  difficulty  of  estsblishii^  an  equal  rate. 
The  profit,  in  this  instance,  is  produced  at  an  encNrmoos 
ezpence,  and  at  considerable  hazard  of  capital^  and  has  not 
a  permanent  annual  value.  Here  there  must  be  an  union 
of  capital  and  constant  employed  labour,  in  order  to  pro- 
duce a  profit.  In  this  respect  the  case  is  distinguishable 
from  a  canal,  where,  when  once  die  wharb  and  locks  are 
established,  they  remain  permaneotly,  and  produce  a  per- 
manent profit,  but  not  so  of  a  gas  manufitctoiy,  where 
there  must  be  an  application  of  human  labour,  and  a  con* 
sumption  of  coal,  day  by  day,  in  order  to  produce  die  aiticle 
for  sale.  For  these  reasons  1  am  of  opinion,  that  this  rate 
ought  to  be  amended  in  the  manner  sug[ested. 

4 

Rate  ordered  to  be  amended,  by  striking 
out  8002.,  and  inserting  £00f.,  and 
by  striking  out  £0/.,  and  inserting 
51. 
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The  Kino  v.  The  Inhabitants  of  North  Col-        fVednegday^ 

April  «S. 
LINGHAM. 


JlS  Y  an  order  of  two  Justices,  Maty,  the  widow  of  fTiV-  Renting  a 

liam  Barks,  with  their  three  children,  were  removed  from  ting' part  of  it 

the  paririi  of  North  CoUingham,  in  the  county  of  Notting"  ^^^^^^^^ 

ham,  to  the  parish  of  Fulbeck.  in  the  county  of  Lincoln,  separate  and 
r\  110.  ,\.  1  ..  •      dUtinct  dwell- 

Un  appeal  the  Sessions  quashed  the  order,  subject  to  the  ing-honae 

opinion  of  the  Court,  on  the  following  case :—  iJt^'w G« .^al 

The  pauper's  husband,  being  legally  settled  iu  t^utbeck,  «•  ^*  **  "  ^* 

came  to  reside  at  North  Collingham  in  the  year  1812,  where  ment. 

he  took  and  hired   a  house  (being  a  separate  and  distinct  wUbin  the    * 

dwelling*house)  with  a  garden  for  a  year,  and  from  year  to  "j""|5ajj*je 

year,  at  the  annual  rent  of  6/.  6s. ;  and  he  continued  to  hold  may  consist  of 

and  occupy  such  house  and  garden,  and  actually  paid  the  taken  at  dif. 

aforesaid  yearly  rent  for  tlie  same,  from  the  year  1812  up  in'Jof  d^iSerwit 

to  his    death,   which  happened  in  December,   1821;   but  P?||!5"'a  P"^ 

during  Ihe  last  four  years  of  his  holding  the  said  house,  he  whole  annnal. 

let  to  a  lodger  at  30s.  a  year,  one  of  the  rooms  thereof,  to°iof ™and 

which  room  was   on  the  ground  floor,  and  communicated  ^  ^•?**,"i! 

^  '  hoose  be  in  th* 

With  a  yard  appurtenant  to  the  house,  by  an  outer  door,  and  same  parish, 
with  the  adjoining  rooms  of  the  house,  by  an  inner  door, 
of  which  doors  the  lodger  kept   the  keys,  as  there  was 
.another  outer  door  to  the  house.     No  alteration  was  ever 
made  in  the  house  or  doors  during  any  part  of  tlie  period, 
for  which  WUIiam  Bark  was  tenant  thereof.     The  room 
was  let  unfurnished,  and  the  lodger  occupied  nothing  but 
the  room,  and  William  Bark  was  assessed  and  rated  for' the 
entire  house  to  the  poor,  the  highways,  and  king's  taxes, 
.and  paid  such  assessments  during  the  whole  of  bis  tenancy. 
In  the  year  1819  the  pauper  bona   fide  hired  a  piece  of 
garden  ground,  in  the  parish  of  North  Collingham^  for  the 
year,  at  the  rent  of  3/.  154.,  which  ground  he  actually  oo« 

VOL.  II.  3  B 
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1823.  cupied  for  a  year,  and  paid  the  said  rent,  and  he  contintted 

^^^'f*^  in  the  occupation  thereof  up  to  the  time  of  his  deadi.    The 

V.  question  for  the  opbion  of  the  Court  is,  whether  the  pau- 

lNHA?iTANTt  P^'"*'  ^usband  gained  a  setdement  under  the  stat.  59 Geo.  3. 

of  North     c.  50,  which  received  the  royal  assent  on  the  2d  Jtf/v.lSlQt 
Colling  HAM.   .         '  .  •'  ,  .       f  •      u 

It  benig  admitted  that  the  garden  ground  mentioned  m  tne 

case  was  hired  after  the  passing  of  that  act. 

Nolan  and  Clinton,  in  support  of  the  order  of  Sessions, 
contended,  that  a  settlement  was  gained  by  tlie  pauper  m 
North  ColHngham,  and  consequently  that  the  order  of  Ses* 
sions,  quashing  the  order  of  removal,  must  be  affirmed. 
Two  questions  arise  in  this  case  upon  the  constniction  of 
the  59  Geo.  3.  c.  50 ;  first,  whether  a  person  who  has  taken 
a  liouse^  being  an  entire  and  distinct  dwelling-house,  can  be 
prevented  from  gaining  a  settlement^,  by  letting  off  a  part 
of  it  to  a  lodger ;  and,  second,  whether  the  whole  of  the 
tenement,  which  is  to  confer  a  settlement,  must,  under  this 
statute,  be  taken  at  one  and  the  same  time.  As  to  the  fiist 
point  it  is  quite  clear,  tliat  before  the  passing  of  this  act, 
taking  a  tenement  of  the  yearly  value  of  10/.  would  gain  a 
settlement,  though  a  part  of  it  was  tniderlet.  Rex  v. 
Llandverras{n\  and  Rex  v.  Newnkam{jb).  There  is  no 
doubt,  therefore,  that  letting  part  of  the  tenement  to  a 
lodger  would  make  no  difierence  before  the  59  Geo,  3.  The 
question  then  is,  whether  that  act  makes  any  difference  in 
the  old  rule  of  settlement  law  upon  this  point.  Now  there 
is  nothing  in  this  statute  which  would  render  the  circum* 
stance  of  under-letting  destructive  of  tlie  seldement.  AH 
that  the  statute  requires  is,  that  there  should  be  a  bon&  fide 
hiring  and  occupation  of  the  house  during  the  whole  year. 
It  is  by  no  means  necessary  that  the  occupation  of  every 
part  of  the  house  should  be  exclusive.  It  is  only  requisite 
that  the  pauper  should  continue  the  tenant,  and  reside  for 
twelve  months.    The  object  of  the  legislature  in  passing 

(«)  Barr.  Sett.  Cases,  571.  S.  C.  Sir  W.  Bl.  Rep.  ^S. 

\h)  la.  756. 
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Ms  act  WM^  nbt  to  prevent  the  person  ^o  lets  lodgings       1823. 
from  gaining  a  Bettlemetft,  but  to  prevent  a  mere  lodger    J^*"^^^ 
from  gaining  a  settlement.     In  this  very  case  the  person  «. 

who  took  the  room  might,  by  the  old  law,  have  gained  a  jj^jj^^*|®^^„ 
setdement,  if  be  had  paid  four  shiHings  a  week,  but  it  was  ^^^  North 
to  prevent  Ae  gaining  of  settlements  by  such  means  that 
the  legblature  passed  this  act;  to  remedy  the  evil  arising 
from  -constructive  settlements,  and  to  establish  one  plain 
and  intelligible  rule,  namely,  that  no  settlement  should  be 
gained  by  renting  a  tenement  biit  by  the  person  who  really 
and  boiift  fide,  in  the  first  instance,  became  the  ostensible 
tenant  of  a  house  of  10/.  per  annum,  and  continued  to  re* 
side  during  the  whole  year.     Now  every  circumstance  stated 
in  this  case,  brings  it  distinctly  within  the  statute.    The 
Sessions  have  found  that  the  husband  of  the  pauper  took 
and  hired  a  house,  being  a  separate  and  distinct  dwelling- 
house,  and  continued  to  hold  and  occupy  such  house  during 
a  period  of  nine  years.    The  terms  of  the  act  therefore 
have  been  literally  fulfilled  hi  every  particular.    The  pauper 
continued  an  ostensible  substantial  tenant,  and  so  far  as  the 
underletting  goes,  that  circumstance  is  perfectly  immaterial, 
it  being  sufiicient   that  the  pauper  took  die  house  and  con- 
tinued the  responsible  tenant  during  twelve  months.    Then, 
secondly,  the  quesUon  is,  whether  in  order  to  gain  a  settle- 
ment, there  must  be  one  entire  taking  from  one  person  at 
one  single  rent,  or  whether  a  settlement  may  be  gained  by 
.taking  at  two  several  hirings,  a  house  of  one  person,  and 
land  of  another.     Now  there  is  nothing  in  the  statute  which 
shews  it  to  have  been  the  intention  of  the  legislature   to 
alter  the  mode  and  manner  of  taking  the  tenement,  accord- 
ing to  the  old  law  of  settlement.     The  statute  does  not 
require  that  the  tenement  shall  be  entire.     It  speaks  merely 
of  "  tenement,''  m  the  singular  number,  and  therefore  the 
law  remains  as  it  was  previously  to  the  passing  of  the  act. 
4t  is  clear,  from  a  variety  of  cases,  that  before  this  statute, 
lands  and  houses  taken,  at  different  times,  might  be  coupled 

3b2 
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togeAer,  so  as  to  form  one  tenement.    The  IS  8&  14  Car*  tf « 

and  the  g  &  10  fVm.  3.  c.  2.  both  use  the  word  '^  teDement/* 

The  Kino     jg  ^u^^  singular  number^  and  yet  it  has  been  held,  OTer  and 


e. 


Ce^miiGBAii. 


The  over  again,  upon  the  construction  of  this  word,  as  used  id 
of  NoftTH  these  statutes,  that  distinct  tenements,  when  of  sufficient 
conjunct  value,  whether  situated  in  the  sanei  or  in  different 
parishes,  or  taken  at  different  tinea,  and  of  different  land-* 
lords,  or  held  by  distinct  titles,  are  sufficient  to  confer  a 
settlement.  North  Nibley  v.  FFoatian  under  Edge(a\  Res 
V.  Sandwich  (A),  and  Rex  v.  Newnham  (c>  The  Sessioiis^ 
in  the  construction  of  this  act,  have  followed  these  decir 
sions,  whicb  fiilly  warrant  their  determinatioB^ 

ScarlM  and  Ba^^,  contri.  The  b^Geo.S,  is  «  re» 
medial  statute,  aud  is  to  be  construed  most  liberally  in  Mder 
to  effect  the  object  of  the  legislature,  which  clearly  was  to 
put  an  end  to  constructive  settlements  by  renting  a  tene* 
ment.  This  is  manifest  from  the  language  of  the  preamble, 
which  recites,  "  that  whereas  many  disputes  and  contro* 
tersies  have  arisen  respecting  the  settling  of  poor  people  in 
parishes  in  England^  by  the  renting  of  tenements/*  and  then 
proceeds  to  enact,  **  that  no  settlement  shall  be  gained  \yj 
renting  a  tenement,  unless  such  tenement  shall  consist  of  a 
house  or  buildings  being  a  separate  and  distinct  dwelling- 
bouse  or  building,.  bon&  fide  hired,,  at  and  for  the  sum  of 
10/.  a-year»  at  the  leasts  for  the  term  of  one  whole  year, 
nor  unless  such  house  or  building  sbaU  be  held  and  occupied^ 
and  the  rent  for  the  same  actually  paid,,  for  the  term  of  one 
whole  yea^,  at  the  least,  by  the  person  hiring  the  same." 
To  gain  a  settlement,  therefore,  it  must  be  shewn,  first,  that 
the  party  had  actually  dwelt  in,  used,  aud  exclusively  oc- 
cupied the  bouse  during  the  whole  year  \  and,  secqnd,  that 
he  actually  held  a  tenement  at  one  entire  ront,  and  one 
entire  taking,  of  10/.  a-year.  Now,  neither  of  these  re»- 
quisites  is  established  in  the  present  case.  In  the  firat 
\a)  Foley  P.  L«  79.  (h)  Barr.  S.  C.  44.  (c)  Id.^U«»r 
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fiace,  there  is  no  -actual  d^^IIing,  ubCi  and  occupation  of        1823. 
an  entire  house,  which  is  necessary  according  to  the  language      '•^"^/■^^ 
of  the  statute.    The  house  m  question  is  not  one  entire  te-  ^, 

nementy  for  the  pauper  lets  a  part  of  it  off  to  a  lodger.  He  i^^^*^^^,,,, 
is  therefere  not  the  ^idusive  occupier  of  a  house  or  build-  of  North 
Mg.  It  18  quite  dear,  that  when  the  undeMettmg  took 
place,  the  pauper  had  no  right  to  enter  that  part  of  the  pre^* 
nises  which  he  had  so  let  off,  and  if  he  had  thought  proper 
so  to  do,  he  might  be  treated  as  a  trespasser.  The  case 
expressly  finds,  that  there  were  two  outer  doors  to  the 
hoosci  one  of  which  belcmged  to  the  room  demised  to  the 
lodger,  who  kept  the  key  of  that  door.  In  every  sense  of 
the  word,  this  was  a  distinct  tenement,  and  the  holding  and 
occupation  by  the  pauper's  husband  were  not  entire.  If,  in- 
deed, the  key  of  die  door  of  communication  to  the  lodger's 
apartment,  had  been  kept  by  the  pauperis  husband,  this  argu- 
ment  Sirould  fail,  but  the  key  being  under  the  entire  control 
and  power  of  the  sub-tenant,  it  is  the  same  Uring  as  if  the 
apartment  had  been  separated  by  a  wall.  Then,  secondly, 
here  is  not  one  entire  taking  of  a  tenement  of  10/.  a-year, 
and  on  this  ground  the  settlement  cannot  be  Supported. 
The  house  and  the  garden  ground,  although  situate  in  the 
same  parish,  are  held  of  diflerent  landlords,  and  cannot  be 
coupled  together,  and  considered  as  one  tenement,  within 
the  meaning  of  the  statute,  which  requires  one  entire  fairing 
of  a  house  or  land,  or  of  both,  at  one  entire  rent  of  10/. 
at  the  least.     These  are  separate  tenements,  neither  of  » 

which  is  of  the  requisite  value,  and  consequently  no  settle- 
mentis  gained.  It  would  be  contravening  the  policy  of  this 
atatute  to  hold,  that  the  land  might  be  coupled  with  the 
house,  so  as  to  constitute  one  entire  tenement,  and  would 
again  open  the  door  to  those  constructive  settlements,  which 
it  was  the  anxious  object  of  the  legislature  tQ  prevent. 

Abbott,  C.J. — ^This  question  arises  upon  the  construc- 
tion of  an  act  of  parliament,  which,  I  think,  was  certainly 
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1823.  passed  for  the  purpose  of  festraibiiig  constracdve  •  8ettle<% 

^""^N^^  menu ;  bat  it  is  a  general  rule  of  construction,  that  acts  of 

TJieKiMG  parliament,  which  are  made  upon  the  same  subject-matter^ 

The      ,  are  to  have  the  same  construction  and  effect^  if  they  contaia 

I'M  HABITANTS 

of  North  similar  words  and  expressions  to  those  used  in  the  previous 
CoujNGfiAM.  gjjjtuteg^  It  ig  ^.jg^r,  that  before  the  passing  of  liiis  act,  a 
tenement  of  lO/.  a^year,  might  consist  of  several  different 
parcels,  taken  at  different  times,  and  at  different  rents*  The. 
first  question  is,  whether,  under  this  act,  the  tenement 
must  be  all  taken  at  one  and  the  same  time,  and  at  one 
and  the  same  rent.  The  statute  declares,  that  no  settle-' 
ment  shall  be  gained  by  renting  a  tenement,  '*  unless 
such  tenement  shall  consist  of  a  house  or  building,  beii%  a 
separate  and  distinct  dwelling4)ouse  or  building,  or  of  land^ 
or  of  boih,  boni  fide  hired  by  such  person,  at  and  for  the 
sum  of  10/.  a-year  at  the  least,  for  tlie  term  of  one  whole 
year,  nor  unless  such  house  or  building  shall  be  held^  and 
such  land  occtcpiedj  by  the  person  hiring  the  same."  Thus 
far,  this  act  restrains  the  former  statutes  as  to  value ;  but 
though  there  must  be  a  hiring,  still-  it  does  not  say,  that 
it  must  be  one  and  the  same  hiring,  nor  does  it  say  that 
the  tenement  shall  be  one  distinct  and  separate  matter^ 
Therefore,  I  think,  we  are  bound  to  construe  this,  like 
former  acts  relating  to  settlements,  and  to  hold  that 
the  tenement  may  consist,  of  house  and  land,  taken  at  dif- 
ferent times,  and  of  different  persons,  provided  the  whole 
annual  rent  amounts  to  10/.  and  is  bon&  fide  paid.  Then 
the  question  is,  whether  there  was  a  holding  of  the  house, 
and  an  occupation  of  the  land,  by  the  pauper's  husband  for 
one  whole  year.  Tlie  word  "  held,''  used  in  the  statute,  is 
applied  to  the  dwelling-bouse,  and  if  that  be  construed  fairly, 
it  seems  to  me,  from  the  finding  of  this  case,  that  the  pau'* 
per's  husband  held  the  whole  of  this  tenement.  The  di^ 
ference  of  expression  <<  held,"  as  applied  to  the  house,  may 
have  been  intended  by  the  legislature  to  meet  the  case  of 
lodgers,  properly  so  called^   and  to  prevent   ihp  qiiestioar 
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arising,  whether  a  persob  couM  be  said  to  oocupy  a  whole        is23. 
home,  provided  He  let  the  whole  or  part  o(  it  ia  lodgings.       ^■-•^/^i^ 
The  remaining  point  then  is,   whether. this  person   held  «. 

the  whole  of  this  house.  It  is  contended  that  he  did  not,  t^^'^i^vvhti 
because  the  person,  here  called  a  lodger,  occupied  a  pait  of  of  North 
the  house  separate  and  distinct  from  the  rest,  so  as  to  con* 
vey  a  doubt  whether  it  was  tiie  dwelling*hou3e  of  the  pau- 
per's husband.  If  that  proposition  had  been  established,  uo 
settlement  would  have  been  gained.  But,  looking  to  4,he 
&cts  of  the  case,  I  think  the  proposition  is  not  sustamed* 
The  facts  stated  are,  **  that  the  person  called  a  lodger,  took 
a  room  on  the  ground-iloor>  communicating  with  a  yard  ap- 
purtenant to  the  house,  by  an  outer  door,  and  with  the 
adjoining  rooms  of  the  house,  by  an  inner  door,  of  which 
doors  the  lodger  kept  the .  keys,  as  there  was  another  outer 
door  to  the  house."  It  is  insisted,  that  by  putting  the  key 
of  the  door  of  communication  into  the  hands  of  the  person 
called  the  lodger,  it  is  the  same  as  if  a  wall  had  been  erected, 
so  as  completely  to  separate  the  apartment  from  the  rest  of 
the  house.  If  the  case  had  found  that  the  key  had  been 
put  into  the  hands  of  the  lodger  to  prevent  any  communica- 
tion between  one  part  of  the  house  and  tlie  other,  there 
.might  have  beeti  more  weight  in  the  argument ;  but  it  is  left 
uncertain  whetlier  the  key  was  put  into  the  hands  of  the 
lodger  to  enable  him  to  enter  by  the  outer  or  the  inner  door, 
and  therefore  there  does  not  ap|iear  to  have  been  a  complete 
separation  of  the  room  from  the  rest  of  the  house.  That 
fact  being  left  in  a  state  of  uncertainty,  and  it  not  behig 
stated  that  the  object  of  delivering  the  key  was  to  prevent 
communication,  we  must  rather  infer  that  the  object  was  to 
allow  the  lodger  to  go  from  one  part  of  the  house  to  the 
other,  at  hid  pleasure.  It  seems  to  me,  therefore,  that  the 
occlipation  of  this  room  is  not  made  out  to  be  separate  artd 
distinct,  but  that  the  pauperis  husband  niust  be  said  to  be 
the  holder  of  the  house  in  like  manner,  as  if  the  lodger 
had  not  rented  this  particular  room.  That  point  being  ^t 
*  least  left  doubtful,  I  think  we  are  at  liberty  to  consider  the 
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1B23.        pauper's  husband  as  the  person  holding  the  whoIe»  though 
^'^^'^^       the  lodger  occupied  one  of  die  rooms.    For  Aese  reasons 

9,  I  think  the  order  of  Sessions  must  be  con6rmed. 

The 
Inhabitants  ti_*il 

of  North  BatleY|  J. — 1  am  of   the  same  opinion.    I  think  the 

oLUMOH  .  gg^Qi^j  p^jjjj  j^  ^^^  ^  question  of  fact  than  of  law.  The 
Sessions  might  have  decided  whether  the  house  was  oc* 
cupied  as  "  a  separate  and  distinct  tenement,  dwelling- 
house,  or  building.'^  At  the  time  when  the  pauper's  husband 
originally  took  the  house,  there  is  no  question  that  it  was 
*'  a  separate  and  distinct  dwelling-house  or  building/'  and 
I  do  not  see  any  thing  to  authorise  us  in  saying  that  it  ceased 
to  be  a  separate  dwelling-house  when  one  of  the  apartments 
was  let  to  a  lodger,  because  the  husband  of  the  pauper  still 
continued  to  be  the  holder  of  a  distinct  dwelling.  I  do  not 
inquire  into  the  other  parts  of  the  case  with  much  minute- 
ness, because  I  think  we  are  bound  to  construe  this  act  in 
the  same  way  as  other  acts  of  parliament  upon  the  same 
subject-matter,  and  to  act  upon  the  decisions  which  have 
been  referred  to  in  support  of  the  order  of  Sessions. 

HoLROYD,  J. — ^I  think  we  must  construe  the  word  ''  tene- 
ment/' as  it  hs^s  been  construed  in  former  acts  of  parliament, 
with  reference  to  which  this  act  is  made,  llie  act  begins 
by  reciting,  that  "  whereas  many  disputes  and  controversies 
have  arisen  respecting  the  settling  of  poor  people  in  parishes 
in  England^  by  the  renting  of  tenements."  The  lejgislature 
only  meant  to  alter  the  law  in  those  things  which  are  niade 
requisite  by  this  act  of  parliament  to  be  done  to  gain  a  set- 
tlement, but  it  leaves  the  law  m  other  respects  as  it  was 
before,  as  to  what  should  be  considered  a  tenement.  We 
are  bound  to  say,  therefore,  that  the  tenement^  may  be  made 
up  of  house  and  land,  though  taken  separately^;  and  at  dif- 
ferent rents*  Upon  the  second  point,  it  appears  to  me,  ac- 
cording to  the  facts  stated  in  the  case,  that  although  one 
room  of  the  hoifse  was  let  off,  yet  the  whole  must  be 
considered  as  one  dwelling-house,  held  by  the  pauper's  hu9« 
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band.    He  is  clearly  the  responsible  holder  of  the  house  ;        1823. 
he  pays  the  rates  and  taxes  which  are  imposed  on  other       ^"^^r^ 
houses,  and  he  is,  in  the  strict  sense  of  the  word,  a  house-     ^*  5'"^ 
holder.  ,      ^« 

oC  North 
Bbst,  J. — ^We  are  to  construe  this  act  according  to  the       ^"""^    "* 
rules  by  which  other  statutes  upon  the  sanie  subject  have 
been  construed.    The  first  point  urged  for  our  considera* 
tion  is,  whether  this  is  to  be  treated  as  one  dwelling.     I  ani 
of  opinion  that  ^e  must  consider  it  as  one  dwelling,  in  the 
occupation  of  the  pauper.     If  it  were  not,  no  person  in  the 
city  of  London,  who  should  let  oiF  a  single  room  of  his  house, 
could  gain  a  settlement,  although  he  paid  a  rent  of  ten  times 
10/.  a-year.    It  is  well  known  to  be  a  common  practice  in 
this  city,  and  many  other  places,  for  persons  to  take  large 
houses,   occupy  only  a  small  part  themselves,  and  let  off 
the  remainder  to  lodgers,  from  whom  they  derive  the  means 
not  only  of   paying  the  whole  of   their  rent,  but  even  of 
gaining  a  livelihood  ;  and  yet,  according  to  the  construction 
now  contended  for,  these  persons  would  not  gain  a  settle* 
meut  in  the  parish   in  which  their    houses  were  situated* 
That  is  a  proposition,  however,  which  cannot  be  maintain- 
ed.    But  it  is  supposed  that  there  was  a  separation  of  the 
room  from  the  house,  so  as  to  negative  the  idea  of  an  exclu- 
sive occupation.    There  is  no  separation  which  can  have 
that  effect.    It  is  all  one  tenement,  and  it  is  impossible  to 
say  that  it  is  not  the  dwelling-house  of  the  pauper's  hus- 
band.   The  case  finds,  that  there  is  an  internal  communica- 
tion between  the  lodger's  room  and  the  rest  of  the  house, 
and  therefore  it  must  be  considered  as  part  of  the  same 
house.     The  pauper's  husband  b  the  person  whom  the 
law  considers  as  the  tenant  for  all  purposes  of  occupation 
and  rateability.     He  is  the  holder  of  one  entire  tenement, 
and  in  addition  thereto  occupies  land,  the  rent  of  which, 
added  to  that  of  the  house,  is  sufficient  to  gain  a  settlement. 

Order  confirmed* 
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lesa 


WtiMwdMff,         The  King  t^.TheTBfiNT  and  Msbsby  Canal 

Company, 


A  canal  com-  J.  HE  defendants  having  been  rated  to  the  relief  of  the 
able  tothe\e-  P^^>^  ^^  ^^  township  of  Fif idem,  in  the  county  of  X>«riyy 
ilr^^dblu?''  ^®  Sessions  on  appeal  confirmed  the  rate,  subject  to  the 

every  parish     opinion  of  this  Court»  on  the  following  case: — 
through  which        ,—,.  ,,  ,,  ^  ^^ 

their  canal  Ine  appdJants  were  incorporated  by  an  Itct  of  oGeo.  S* 

?^«"tad  ^  *^  ™"®  of '''The  Company  of  Piroprietors  of  the 
water*  ^'^  Navigation  from  the  Trent  to  the  Mene^/*  and  empowered 
to  purchase  lands  to  them  and  their  sucoessors  and  assigns, 
for  the  purpose  of  makbg  a  navigable  cut  or  canal  from 
the  river  Trent  to  the  river  Merseg.  And  it  is  by  that  act 
enacted,  ^  That  it  shall  be  lawful  for  the  said  company  to 
demand  and  take  for  their  own  proper  use  and  behoof,  for 
tonnage  and  wharfiage  for  all  goodd  «nd  commodities  what^ 
soever,  which  shall  be  conveyed  upon  the  said  canal,  such 
rates  and  duties  as  the  said  company  shall  think  fit,  not 
exceeding  the  sum  of  one  penny  halfpenny  per  mile  for 
every  ton  of  such  goods  and  conmiodities  which  shall  be 
conveyed  upon  the  said  canal,  which  said  rates  and  duties 
shell  be  paid  to  such  person  or  persons  at  such  place  or 
places  near  to  the  said  cut  or  canal,  in  such  manner  and 
under  such  regulations  as  the  said  canal  company  shall  direct 
or  appoint.'*  And  it  is  further  eikacted,  ''That  all  persons 
.whatever  shall  have  free  liberty  to  navigate  with  boats  upon 
the  said  canal,  under  certain  regulations,  upon  payment  of 
such  rates  and  duties  as  shall  be  demanded  by  the  said  com- 
pany, not  exceedmg  the  rate  thereinbefore  mentioned."  A 
^  part  of  the  said  canal  being  in  length  about  oue  mile  and 
.  fifty-two  yards,  comprising  the  quantity  of  land  for  which 
the  defendants  were  rated,  passes  through  the  said  township 
of  Findenr.    llio  company  have  no  lands,  houses,  ware* 
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housed  Wharft,  or  other  property  in  the  amd  township,  ex- 
cept the  canal  and  towing  path.     No  tolls,  rates,  or  duties, 
are  received  in  the  said  township,  nor  do  any  tolls,  rates, 
or  duties  become  payable  there,  the  company  not  haying       *^„J**' 
so  directed  or  appointed,  but  the  company  receive  annually       Mbrsst 
a  much  larger  sum  than  that,  in  respect  of  which  they        pamy. 
are  assessed,  for  tolls  for  the  passage  over  that  part  of  their 
canal  which  lies  in  the  township  of  Findirn*    The  canal 
company  derive  very  considerable  annual  profits  from  the 
•canal.     By  an  assessment  made  on  the         day  of  October^ 
•  1818,  for  the  relief  of  the  poor  of  the  said  township  of 
Findem,  and  duly  published,  the  defendants  were  rated  in 
the  following  manner : — 

Proprietors.      Occupiers.  Names  of  Pieces.     Qaantity.    Assessments. 

Grand  Trunk      r««„^„„„         Canal  and        -^  Q^aA^^       a.   ^ita 
Canal.  Company,     x^^i^g.^ayj,.    7a.962dec.      4».  lljcf.    . 

Against  this  assessment  the  defendants  appealed,  upon  tlie 
ground  that  they  were  not  the  occupiers  of,  nor  have  any 
rateable  property  in  the  township  of  Findem.  The  Court 
of  Quarter  Sessions  confirmed  the  rate,  subject  to  the  opi- 
nion of  this  Court,  upon  the  above  case. 

Denman,  on  a  former  day,  in  support  of  the  order  of 
Sessions,  was  stopped  by  the  Court,  and 

Scarlett  and  Reader  being  then  ask^d  whether  they  could 
distinguish  this  case  from  those  cases  which  had  decided  this 
principle,  namely,  that  a  canal  is  rateable  to  the  relief  of 
the  poor  in  each  and  every  parish  or  township  through  which 
it  passes,  according  to  the  value  of  the '  land  covered  with 
M'ater ;  and,  having  expressed  confidence  that  they  should 
be  able  to  distinguish  this  from  those  authorities,  and  shew 
that  at  least  this  canal  was  not  rateable  in  the  township 
of  Findern,  they  were  desired  to  look  into  the  cases,  and 
if,  upon  consideration,  they  thought  they  could  point  out 
any  sound  distinction,  they  might  mention  the  case  again. 
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1623.  >Aod  now,  oa  this  day,  they  confessed  their  inability  to  di»- 
tiDguisb  this  case,  in  principle,  from  Rex  v.  Milian  (a).  The 
company  in  the  present  case  were  certainly  rated  only  as  the 
The  Trbmt  occupiers  of  so  many  acres  of  land  covered  with  water,  and 
Mbrsst  therefore  they  were  not  so  mndi  interested  in  resistiog  a  rate 
PAHT.  founded  upon  that  principle,  but  conceiving  that  this  was 
only  the  commencement  of  a  design  to  establish,  first,  that 
a  canal  company  were  rateable  as  occupiers  of  landf  in  the 
parish  through  which  their  canal  passed,  and  then  that  they 
were  rateable  in  the  same  parish  in  req>ect  of  their  tolls 
also,  though  none  were  received  there,  they  felt  Ihemselvea 
called  upon  to  oppose  such  an  attempt.  Understanding 
DOW,  however,  that  the  Court  decided.no  .more  than  that 
the  company  were  rateable  merely  as  occupiers  of  lands  in 
the  township  of  Findem;  and  that  the  Court  did  not  recog- 
nize the  principle  to  have  been  carried  farther  by  Rex  v. 
MUion,  no  further  argument  would  be  offered  against  the 
present  rate.  It  was  to  be  observed,  however,  as  something 
remarkable,  that  this  was  the  first  time  since  canals  had  been 
established  in  this  country,  that  any  attempt  had  been  made 
to  rate  them  as  so  much  land  covered  with  water. 

Pbb  Curiam.— Is  not  that  the  only  correct  mode  of 
rating  them,  according  to  the  language  of  the  statute  'of 
43  Eliz.  c.  2,  which  imposes  the  rate  upon  **  every  occupier 
of  land  P*  Unless  they  are  rated  in  this  form,  they  cannot  be 
rated  at  aU.  The  cases  which  have  been  decided,  establish 
this  principle,  namely,  that  the  occupier  of  lands  in  every 
parish,  is  liable  to  be  rated  in  respect  of  the  land  which  he 
occupies  in  each,  and  if  a  canal  passes  through  several 
parishes,  the  undertakers  are  rateable  in  each  and  every 
parish  through  which  the  canal  passes,  according  to  the 
quantity  of  land  occupied.  The  Trent  .and  Meney  Canal 
Company  occupy  the  land  which  the  water  covers  in  the 

(a)3B.&  A.41S. 
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towinhip  of  Findem,  and  are  rateable  in  tespecl  of  slidl 

occupation* 

Order  of  Sessions  Gonfiniied(a> 

(a)  Set  Rem  y.TfU  Aire  md  CMef  NmeigaHen^  9 T.  R.' 660.  Rex ▼.  

TkeCeTp9mtkmrfBfilhUEiUtfG094    Rexw.The  CMermiHMUNa^       Mbrsbt 
mgaHoti^  IB.  &  A.  f  6S.    Rex  ▼.  CtrdrngtaHf  Cowp.  581.    Rex  ▼.  TAe    Caval  Com- 
Grmd  JuMetiom  C«imI,  1  B.  &  A.  t89.    Rex  ▼•  TM  Lefds  md  Uverpoot         pamy. 
CttMl»  5  East,  SS5.  Alir  ▼.  MmedemMf  1«  East,  5X4.    Ite  ▼.  7%e  Jtf^^ 
rfljtmdtmy  4T.B..9U    Rex  y. MiU^n,  SB.  Se  A.itt.    Rexy.TkeNem 
River  Compimy,  1  M.  &  S.  503.    Rex  t.  T^koiean,  It  Cast,  SSO.    Rex  ▼• 
P^ge^  4  T.  R.  54S.  RexY.Tke  ReekdeOe  fTaier  Worke  Comptmy,  1  M.  &  S. 
6S4.    Rex  ▼.  Sewkoatee^  t%  East,  3S0 ;  and  Ite  v.  Tie  Si^ffhrdeMre  mtA 
fVwteeter  Canal,  8  T.  R.  340. 


The  Earl  of  Bristol  v.  Wilsmore^  and  Paqb  the     TlbraAiy, 
younger,  Aimit^ 


VyASE  by  the  plaintiff,  as  chief  steward  of  the  liberty.of  lfA,f  aader 

JBury  St.  t^munds,  in  the  county  of  Suffolk,  against  the  porcfaaBe/ob" 

defendants,  for  the  eloigncment  and  rescue  of  sixty  sheep  ^^  2nB?!i 

from  and  out  of  the  i^ntiff 's  possession,  which  had  been  gootiif  with  a 

aeized  and  levied  under  the  warrant  of  the  pmintiffyby  virtue  design  not  to 

of  the  sheriff's  mandate  to  him  directed,  upon  a  writ  of  fieri  ^^J  a^bscoDdt' 

facias,  issued  at  the  suit  of  Mzabeih  Carver  against  the  ^  ^y^f^^  'oit 

°  .     for  the  value, 

goods  and  diattels  of  fVilliiHn  Miller,  at  Mayhmd,  within  and  the  theriff 

.the  liberty  and  jurisdiction  of  the  plaintiff.      Plea,  Not  goods  in  eze- 

Guilty,  and  issue  thereon.    At  the  trial  before  Abbott,  C.  J.,  ^^^^  ^^^ 

at  the  adjourned  Middleiex  Sit^nffi,  after  Trinity  Term  thedeUveryta 

,  •        "•! "  seems 

,1822,  the  racts  appeared  to  be  these  :«^The  writ  m  question  that  B.  may 

.  was  executed  by  the  proper  officers  of  the  plaintiff  upon  cae^^im^nt 

the  premises  of  Miller,  on  the  18th  of  Jl%,  1821,  who,  »*!  J^®  J|»»^^ 

<  amongst  other  property,  took  possession  of  sixty  sheep,  which  even  by  stra- 

were  secured  in  one  of  Miller's  pastures,  where  they  re-  the  yaUdityof 

.maiiied  in  safety  during  that  day  and  the  next.  In  the  course  by^^^"|]^^r*^ 

•of  the  ensuing  night,  the  sheep,  by  some  means,  (alleged  V|f'^^^°  ^*' 
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)82a.  lb.kiTie  been  by  the  contrivance  ioid  atfHtagdm  of  die  ^ 
^'^^^'^  fendants)  got  into  an  adjoining  corn  field  belon|^  to  tbi^ 
BwwoL^*^  defendant  fVUtmore,  by  M^om  they  were  sent  to  the  pound, 
WiUM  a  ^^  afterwartla  delivered  to  the  defendant  Page,  a  cattle 
jobber,  who  claimed  them  as  his  property,  and  refiiaed  td 
deliver  them  to  the  plaintiflf  upon  demand.  Both  de- 
fendants knew  that  the  sheep  had  been  taken  in  execution* 
It  appeared  that  the  sheep  had  been  sold  to  'Miller  by  ^ 
servant  of  the  defendant  Page  for  account  of  the  latter,  oa 
the  day  preceding  the  execution.  Page  had  directed  his 
•  servant  to  sell  them  for  ready  money  only,  but  they  were 
in  fact  paid  by  a  draft  upon  Millet^s  bankers  at  Colchester, 
in  Essex,  which  was  retained  by  Page  till  the  1 8th,  when  it 
was  presented  and  dishonored.  It  was  alleged,  that  in  con* 
sequence  of  this.  Page  resorted  to  the  contrivance  above  men- 
tioned, in  order  to  regain  possessiott  of  the  sheep,  and  with 
the  assistance  of  Wilsmore  effected  his  object  in  the  manner 
suggested.  Upon  these  facts  an  objection  was  taken  on  the 
part  of  the  defendants,  that  in  point  of  law  no  property  in 
the  sheep  had  passed  to  Miller,  the  supposed  sale  being 
founded  in  fraud,  and  consequently  they  had  been  wrongfully 
seized  by  the  plaintiff,  and  might  be  lawfully  le-taken  wherever 
found.  To  this  it  was  answered,  that  even  if  the  objection 
were  good,  it  was  not  competent  to  the  defendants  to  raise 
it,  they  being. at  all  events  wrongdoers  in  re-taking  the  sheep 
by  stratagem  aiid  collusion.  The  learned  Judge  however 
was  of  opiniou,  that  the  property  in  the  sheep  had  passed 
to  Miller,  and  that  even  if  it  had  not,  the  defendants  were 
not  entitled  to  the  benefit  of  the  objection ;  and  the  Jury, 
under  his  direction,  in  point  of  law,  found  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  value  of  the  sheep. 

Marryai,  m  Michaelmas  Term  last,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
.new  trial  liad,  or  why  the  judgment  should  not  be  arrested, 
.itpon  ,the   ground,  first,   that  the  learned  Judge  had  er- 


fOD^ousty  decided  as  n  que^tkm  of  law/tJbat  wbicb  sbouU 
haye  bean  left  tothaJwyaa  a  qtieation  of  factj  ii|iin6ly«  jhTEA^of 
whether  the  sale  toMUler  was  a  boiA  fide  sale  br  no ;  aqd>      Bristol 
second,  that  he  was  mistaken  in  holding  that  that  objection    Wilsmorb. 
was  not  available  on  tke  part  of  the  defendants.. 

Scarka  and  Chiify  now  shewed  cauae  againfet  the  mle^ 

There  are  two  objections  raised  in  this  case.    First,  that  it 

should  have  been*  kft  to  the  Juiy  to  say  whether  any  pio« 

^rty  passed  to  JMitfer  by  the  sale  and  delivery  of  the  sheep 

to  him  by  Page ;  and,  second,  that  the  learned  Judge  mi^ 

directed   the  Jury  iol  telling  them  that  it  was  pol   corn* 

petent.to  the  defendants,  being  themselves  wrongdoers,  tQ 

take  advantage  of  any  informality  or   fraud  in  the  sale* 

With  respect  to  the  first  point,  it  is  not  denied  that  the  sheep 

bad  been  in  the  possession  oi.  Miller  for  two  days,  when 

4hey  were  seized  nnder  the  execution^  and  therefore  their 

removal  on  the  following  night  was  fraudulent  and  illegal,  as 

a  removal  out  of  the  custody  of  the  law*    [Bajflejft  3.  If 

they  were  the  property  of  MUler^  it  was  so ;  but  bad  he  any 

-property  in  them  f]    That  is  immaterial  as  respects  th^ 

wrongful  removal';,  they  were  taken  out  of. the  sheriff's 

-custody,  and  whether  they  were  the  property  of  Miller  or 

-notf  the  possession,  of  the  sheriff  was  the  custody  of  the 

•laWy  and  no  person  had  a  right  to  retake  them...  [Bayl^,  J« 

That  doctrine  is  not  true  to  the  extent  claimed  for  it«  Surely 

•if  the  sheriff  takes  the  goods  of  ^.  under  a  writ  directed 

.against  B.f  A^  may  legally  retake  them  wherever  be  can  find 

them,]    Not  if  they  are  in  the  custody  of  the  law..   Then 

the  important  questicm  arises,  had  the  property  in  the  sheep 

.passed  to  Miller  I  Now,  that  is  a  question  of  law,  and  not 

of  fact  for  the  Jury.    The  transaction  was  the  simple  and 

.ordinary  one  of  goods  sold  and  delivered ;  there  was  a  bon& 

•  fide  sale^.  and  an  actual  and  complete  delivery;  and  that  was 

iby  law  sufficient  to  pass  the  property.    [Bayley^  J.  Was- it 

-a  boni  fide  sale  ?  They  ace  sold  by.  a  mere   servant,  who 
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1888.        pei4iftp8  exceeded  bis  authority ;  for  hb  mstmctioiis  were  U$ 
'''^^>^^^^      sell  for  ready  money  only.]    If  this  tiaiiBaction,  and  the  in** 
IBribtol^    tenral  that  had  elapsed  before  the  execution,  did  not  pass 
_.   ^-  the  property  to  the  vendee,  what  dealings,  and  what  interval 

are  sufficient  for  that  purpose  i  Where  is  the  line  to  be 
drawn  i  The  mode  of  payment  could  not  affect  the  transac-  v 
tion ;  payment  by  a  check  is  &  ready  money  payment,  and 
was  accepted  as  .such  in  this  case.  Suppose  Miller  had 
innnediately  resold  the  sheep  to  a. third  person,  would  thej 
.have  been  seizable  in  the  iiands  of  .the  third  person?  And 
if  not,  which  cannot  be  contended,  why  should  they  be 
seizable  in  Miller*B  hands  i  A  sale  in  market  overt,  it  is 
not  disputed,  would  have  passed  the  property,  and  m  what 
respect  does  this  -transaction  differ  from  a  sale  in  market 
overt?  If  this  sale^be  not  binding  upon  the  property,  the 
great  majority  of  all  sales  might  be  rendered  inoperative, 
for  nineteen  out  .of  twenty  are  conducted  precisely  in  th^ 
same  manner  as  the  present.  [Boy/ey,  J.  A  man  authorises 
his  servant  to  sell  property  for  him  for  ready  money  only, 
the  servant  sella  for  a  check,  which  turns  out  to  be  worth 
nothing ;  does  that  act  of  the  servant  biqd  the  master  f]  Cer- 
'tainly  it  does.  The  act  of  the  servant  is,  in  all  suchcases  the 
act  of  the  master;  the  general  authority  to  sell  over-rides  the 
stipulation  as  to  the  mode  of  payment, .  and  makes  the  con- 
tract valid,  whether  the  money  is  paid  or  not.  But  this 
case  goes  further,  for  here  the  master  accepts  the  checks  as 
a  payment,  and  keeps  it  an  entire  day,  and  that  is  a  com- 
plete ratification,  and  acceptance  of  die  contract  itself. 
The  principles  which  govern  the  law  of  stoppage  in  transitu 
apply  by  analogy  to  the  present. case.  There  the  change 
of  property  is  complete,  and  the  right  of  stoppage  is  barred, 
so  soon  as  a  delivery  has  taken  place;  and  so  here,  where 
the  goods  are  delivered,  the  property  in  them  is  passed,  and 
V  the  right  to  annul  the  contract  is  gone.  In  this  case,  there- 
fore;  the  sheep  were  the  property  of  Miller ;  they  were  seized 
vby  the  sheriff  a&such  ;.they  then  became  placed  in  the  cu»- 
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t6dy  of  the  law,  and  from  thence  not  even  the  owner  hioi-        1323. 
»df,  much  less  the  person  who  has  devested  himself  of  the       >-^/-^^ 
ownership  by  a  sale  and  delivery^  can  legally  remove  them.      Bris^toi. 
But,  secondly,  if -this  objection  were  tenable  in  itself,  it  is    ^^^^^^^y^f^[ 
not  competent  to  the  defendants  on  this  record  to  take  ad- 
vantage of  it,  because  the  alleged  fraud  is  not  such  as  would 
render  Miller  amenable  in  a  criminal  prosecution,  supposing 
he  had  sold  the  sheep  to  a  third  person.     Both  these  points, 
therefore,  were  properly  decided  by  the  learned  Judge  who 
tried  the  cause,  and  there  is  no  groiind  foi*  disturbing  the 
vetdict  which  the  Jury  have,  under  his  direction,  founds 

Manyat,  (with  whom  was  Walford)  in  support  of  the 
rule.  The  contract  was  attended  with  fraud  on  tlie  part  of 
the  purchaser,  and  by  error  on  the  part  of  Pagers  servant, 
who,  through  ignorance,  exceeded  the  authority  with  which 
he  liad  been  vested.  It  is  therefore  no  contract  at  all  to 
bind  the  principal,  or  to  pass  the  property,  and  it  should 
at  least  have  been  left  to  the  Jury  to  say  \%bether  it  was  such 
a  sale  as  the  owner  of  the  sheep  had  authorised  his  servant 
to  make.  It  has,  however,  been  decided,  that  where  the 
buyer  practises  a  fraud  upon  the  seller,  no  property  passes 
from  the  one  to  the  other,  even  by  the  delivery  of  the  goods ; 
Noble  V.  4datns  (a),  and  Read  v.  Hutchinson  (4) ;  and  there- 
fore no  property  passed  in  this  case;  because  the  act  of 
payment  by  a  check,  which  Miller  knew  to  be  of  no  vailue, 
^vas  a  gross  and  decided  fraud  bn  his  part,  and  violated  the 
contract  in  toto.  Then,  secondly,  this  is  a  good  objection 
on  the  part  of  the  present  defendants.  It  was  suggested  at 
the  trial  that  it  was  not  competent  for  the  defendants  to  raise 
it,  because  if  Miller  had  resold  the  goods,  he  would  not 
have  been  indictable  either  for  a  larceny,  or  for  a  fraud ;  and 
the  case  of  Rex  %^ara{c)  was  cited.  But  that  argument 
does  not  go  the  whole  lengtli  required  to  support  it.  IC 
may  indeed  be  admitted,  that  he  would  not  have  been  in« 

(a)  7  Taant.  59.  (6)  3  Campb,  35«.  (r)  6  T.  R.  !i65. 
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1823.  dictable  for  a  larceny ;  and  Iter  v.  Lara  also  decidesi  that  be 
^*^N^^^  would  not  have  been  indictable  for  a  fraud  at  common  lam, 
''^HOTo"^  because  no  false  token  was  used.  But  he  clearly  would 
have  been  indictable  under  the  statute  SO  G«o.  2.  c.d4,  for 
obtaining  the  goods  by  fabe  pretence$,  for  that  statute  nnkes 
no  mention  of  a  false  token,  the  pretence  is  sufficient,  and 
this  was  expressly  decided  in  Rex  v.  Jackson  (a).  The 
.Court  stopped  him. 

AbdotTi  C.  J. — ^Upon  further  consideration,  I  think, 
and  all  my  learned  Brothers  are  of  the  same  opinion,  that 
if  Miller  obtained  possession  of  these  sheep  with  a  pife-con- 
ceived  design  not  to  pay  for  them,  and  to  abscotid,  in  order 
to  prevent  his  being  sued  for  the  value,  he  obtained  them  by 
such  a  fraud  as  would  prevent  the  property  pasring  legally, 
according  to  the  cases  of  Noble  v.  Adams,  and  Read  v. 
Hutchinson,  which  have  been  cited.  It  must  be  a  question 
of  fact  for  the  consideration  of  the  Jury,  whether  that  was 
so  or  not,  and  I  now  think,  in  concurrence  with  my  learned 
Brothers,  that  I  ought  to  have  left  it  to  the  Jury.  As  to 
the  other  point,  what  occurred  to  me  at  the  trial  was,  that 
inasmuch  as  the  defendant  Page  had  repossessed  himself  of 
the  sheep  by  a  trick,  it  was  not  competent  for  him  to  say, 
that  the  property  had  not  passed  to  Miller,  My  learned 
Brothers  think,  and  I  am  disposed  to  concur  with  them, 
that  I  took  an  incorrect  view  of  the  subject,  because,  re- 
ferring to  the  principle  of  this  action,  i^  could  not  be  mun- 
tained  by  the  sheriff,  unless  the  goods  seized  by  him  were 
the  property  of  the  person  against  whom  the  execution 
issued.  If  these  sheep  were  not  the  property  of  Miller,  the 
plaintiff  ought  to  have  been  nonsuited.  The  proper  mode 
therefore  of  deciding  that  question,  is  to  grant  a  new  trial. 

Rule  absolute. 
(a)  3  Campb.  370. 
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The  King  v.  Richard  Bower.  Thumdoff, 

April  «4. 

.INFORMATION  in  the  nature  of  quo  warranto  against  A  charter  of 

the  defendant  for  exercising  the  office  of  mayor  of  the  bo-  empowered " 

rough  and  town  of  WeymtnUh  and  Melcombe  Regis,  in  the  ^^dermen'^/o"'* 

county  of  Dorset f  from  the  22d  Sq^tetfiber,  1821,  until  the  the  time  beings 

time  of  exhibiting  the  information,  without  any  legal  war-  part  of  them, 

rant,  &c.    To  this  information  the  defendant  pleaded,  that  n*Lmc7our'!!f 

Geo.  3.  by  charter,  dated  25th  May,  in  the  forty-fourth  year  **>«  biirgesseg 
-  ,  .         .  ,  .,.         or  mhabitants, 

of  Ills  reign,  granted,    that  the  mayor,   aldermen,  bailiffs,  '<  oat  of  which 

burgesses,  and  commonalty  of  the  said  borough  and  town,  named  and  ^ 

asd  all  the  burgesses  and  inhabitants  thereof,  by  whatever  ^^^^^*  *|jc 
^  ^  ''  mayor,  alaer<* 

names  theretofore  known  or  incorporated,  should  be  one  men,  baiUfTs, 

body  corporate  and  politic,  &c*;  that  there  should  b^  a  ges^es,  an4"  * 

mayor,  divers  aldermen,  two  bailiflfe,  and  twenty-four  prin-  ^^^^  ^^^^j 

eipal  burgesses,  who  should  be  assistant  unto  the   mayor,  inhabitants  for 
1^  J    !_   .,.^     r         .        .  1^    .         .        1.  ^     ^  i^  time  being 

aldermen,  and  baiuffs  for  the  time  beii^,  m  all  matters  (they  being 
vrhatsoever  concerning  the  borough  and  town ;  that  he  then  p,trpo6e  there, 
constituted  Samuei  Western,  Esq.,  to  be  the  first  mayor,  ^P^"  *^«  '^^^ 
until  the  feast  of  St»  Matthew  the  Apostle,  then  next  ensu-  gated  and  ag- 
ing, and  from  thenceforth  until  another  should  in  due  time  ther),  or  lu 
be  chosen  into  the  office ;  and  eleven  persons  to  be  the  first  Sitfm'aj'jSiwiW 
aldermen,  who  were  to  continue  for  life,    unless  amoved  ^  *®  eongre- 

gtiied  and  its- 

for  reasonable  cause  by  the  mayor,  aldermen,  bailiffs,  and  semhied,  might 
prmcipal  burgesses  for  the  time  being ;  and  two  other  per-  and\nihorUy 

sons  named  to  be  the  first  bailiffs;  and  twenty-four  other  by  the  greater 

.     ,        '  -^  .  part  of  the 

persons  named  to  be  the  prmcipal  burgesses,  to  continue  voices  of  them 

for  life,  unless  amoved  for  reasonable  cause  hy  the  said  -together^  to 

mayor,  aldermen,  bailiff,   and  principal  burgesses  for  the  ^a*^!®""!, 

time  beinff,  or  the  irreater  part  of  them;  that  the  kinir  fur*  be  the  mayor.*' 
^'  ®  *^  *  ^  Held,  that  the 

election  of  a 
mayor  by  a  majority  of  the  whole  elective  body  taken  collectively  was  invalid,  it  ap- 
pearing that  there  was  not  a  majority  of  the  definite  body  of  principal  burgeiscs  pie* 
sent  at  the  t\me  of  the  election, 

3c2 
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ther  granted  unto  the  mayor  and  aldcmen  of  Ihe  saici  bo* 
rough  and  toUm  for  the  time  being,  or  the  greater  part  of 
ihem,  full  power  and  authority  to  choose  and  name  on  die 
feast  day  of  St,  Matthew  the  Apotth  in  every  year,  in  the 
Guildhall  of  the  borough  and  town  aforesaid,  or  in  some 
other  convenient  place,  within  the  borough  and  town  afore-  ' 
said,  being  congregated  and  assembled  together,  four  of  Che 
burgesses  or  inhabitants  of  the  borough  and  town,  whether 
the  same,  or  any  of  them  were,  or  had  been  akiermen,  bai-» 
liflTs,  or  principal  burgesses,  or  not,  out  of  which  four  so  to 
be  named  and  chosen,  the  liiayor,  aldermen,  bailiffs,  prin- 
cipal burgesses,  and  other  burgesses  and  inhabitants  of  th^ 
borough  and  town,  for  ihe  time  being,  (they  being  also  for 
that  purpose  there,  upon  the  same  day,  congregated  and 
assembled  toge^er)  "  or  ihe  greater  part  of  them,  us  sAotiAi 
be  so  congregated  and  assembled,'^  might  and  should  have 
full  power  and  authority,  by  the  greater  part  ef  the  voices  of 
them  so  assembled  together,  choose  and  make  one  to  be  the 
mayor,  who  should  be  sworn  into  office  before  the  last  mayor 
or  recorder  for  time  the  b^ing,  in  the  presence  of  all  the 
aldermen  and  principal  burgesses  for  the  time  being,  whicir 
^ould  be  then  present,  and  should  -  execute  the  said  offiee 
for  one  whole  year,  and  antit  another  mayor  was  appointed, 
&c.;  and  in  case  of  the  death  or  amotion  of  any  of  the 
aldermen  by  the  mayor  and  rest  of  the  alderlnen,  8cc.  for 
the  time  being,  there  should  not  be  eight  aldermen  Surviving 
and  remaining,  it  should  be  lawful  for  the  mayor  and  alder- 
men surviving  and  remaining,  and  also  for  the  ba&iffs  and 
principal  burgesses  for:  the  time  being,  or  the  greater  part 
of  them^  so  many  as  they  should  want  of  the  aforesaid 
number  of  eight  aldermen,  out  of  the  burgesses  or  infaa- 
bitanits,  to  elect  and  choose;  &c.  who  should  remain  for  life, 
unless  amoved,  &c; ;  and  should  be  sworn  into  office  before 
the  mayor  for  the  time  being.  And  it  was  further  granted, 
that  every  mayor,  if  not  amoved,  should  immediately  after 
the  eiiecuiion  of  his  office,  be  an  alderman.    The  plea  then 
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Mat^d  th^  acceptance  of  tbe  charter,  and  that  on  the  21st 
September,  ip  the  2d  jear  of  the  reign,  JT,  fV.  Weston,  l^sq., 
the  then  mayor,  and  twenty  aldermen,  behig  the  greater 
part  of  the  aldermen  of  the  borough,  duly  congregated  and  Bowbr. 
assembled  together^  within  the  Guildhall,  for  the  purpose 
of  choosing  and  naming  four  burgesses  or  inhabitants  of  the 
borough,  in  order  that  one.  of  such  four  might.be  named 
^nd  chosen  mayor .  for  tlie  ensuing  year,  and  b^ingso.con* 
gregated  and  assembled,  defendant  and  three  o|her  burgesses 
were  chosen  and  named  for  such  purpose,  and  that  on  ilie 
same  day,  twenty  aldermen,  two  bailiffs,  twenty  priqcipal 
buigesseSy  and  two  hundred  other  burgesses^  and  six  hun- 
dred other  inhabitanto  of  ,the  borough,  for,  the  time  being, 
were  duly  congregated  and  assembled  within  the  Guildhall, 
for  the  purpose  of  electing  a  mayor  out  of  the  four  persons 
sp  named,  and  being  so  congregaied  and  assembled  together 
for  such  purpose,  the  mayor  and  the  greater  part  of  the  said  . 
aldermen,  bailiff,  principal  burgesses,  and  other  burgesses 
and  inhabitants,  made,  chose,  elected,  Ssc.  the  defendant  to 
be  mayor,  and  defendant  was  duly  sworn  into  the  said  office 
on  the  22d  September,  Sec.  Replications,  first,  that  J.  ^V. 
WeMon,  the  mayor,  who  presided  at  the  election,  was  not 
the  mayor  at  the  time  alleged  in  the  plea ;  second,  that  the 
greater  part  of  the  aldermen  did  not  assemble  as  alleged  in 
Uie  plea ;  third,  that  the  supposed  mayor,  and  the  supposed 
greater  part  of  the  aldermen,  did  not  choose  and  name  de- 
fendant, and  three  other  inhabitants  for  the  purpose  in  the 
plea  mentioned ;  fourth,  that  defendant,  at  the  time  of  his 
being  so' chosen  and  named,  was  not  one  of  the  burgesses 
and  inhabitants ;  fifth,  that  at  the  time  of  said  supposed 
making,  choosing,  electing,  and  appoinUng  of  defendant  to 
be  such  supposed  mayor,  a  majority,  of  twenty-four  priw* 
cipal  burgesses  were  not  assembled,  but  ten  only  of  such 
principal  burgesses  were  assembled ;  sixth,  that  at  the  time 
when  defendant  was  supposed  to  have  been  made,  chosen, 
elected,  and  appointed,  |o  be  such  supposed  mayor,  there 
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1823.        were  twenty  chief  and  principal  burgesses,  yet  ten  of  such 
JjJ^*^^^^       chief  and  principal  burgesses,  and  no  more,  were  congre- 
V.  gated  and  assembted ;  seventh,  that  the  greater  part  of  the 

owER.  principal  burgesses  did  not  choose  defendant;  and,  eighth, 
that  the  mayor  and  the  greater  part  of  the  aldermen^  bai« 
liflfs,  principal  burgesses,  and  other  burgesses  and  inhabit* 
ants,  did  not  choose  defendant.  Rejoinder  to  the  first,  se- 
cond, third,  fourth,  seventh,  and  eighth  replicstioBs,  and 
issue  thereon.  Demurrer  to  the  fifth  replicatimi,  «od 
joinder  in  demurrer.  Sur^rejomder  to  the  sixth  replication, 
that  at  the  time  when  defendant  was  so  made,  chosen.  Sec. 
such  mayor,  there  were  only  nineteen  chief  and  principal 
burgesses,  and  that  a  migority,  namely,  ten,  were  congre- 
gated and  assembled,  and  issue  thereon. 

The  question  intended  to  be  raised  in  argument  upon 
these  pleadings  was,  whether  upon  the  construction  of  the 
charter  it  was  requisite  that  there  should  be  a  majority -of 
the  principal  burgesses  assembled  and  congregated  together, 
at  the  election  of  a  mayor,  or  whether  the  mode  of  election 
stated  in  the  plea  was  sufficient. 

Chiity,  in  support  of  the  demurrer  to  the  fifth  re|Jica« 
tion,  contended,  tliat  it  was  not  necessary  to  the  validity  of 
the  defendant's  election  that  there  should  be  a  majority  of 
the  principal  burgesses  present  at  the  election,  but  tliat  it 
was  sufficient  that  the  defendant  should  have  a  majority  of 
the  whole  elective  body,  though  a  majority  of  each  integral 
part  of  the  corporation  might  not  be  present:  This  case, 
he  insisted,  was  distinguishable  from  any  hitherto  decided, 
and  was  certainly  not  to  be  governed  by  the  Authority  of 
Rex  YmMorris{a)f  which  was  decided  upon  a  former  charter 
of  this  corporation.'  By  the  present  charter  the  king  grants 
to  the  mayor,  aldermen,  bailiffs,  bui^esses,  and  commonalty, 
and  their  successors,  ''  that  the  mayor  and  aldermen,  or  the"^ 
greater  part  of  them,  of  whom  the  mayor  for  the  time 
(fl)4Ea»t,m" 
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b^ng  to  be  ODe,  may  have  and  ahall  have  full  power  and       1823. 
authority  to  choose  and  name  on  the  feast  day  of  St.  Mat"     ""^^^^^^ 
thew  the  jipostle,  in  every  year,  in  the  Guildhall  of  the  ^. 

Soroughy  being  congregated  and  assembled  together,  four     ®^^**- 
of  the  burgesses  or  inhabitants,  out  of  which  four,  so  to 
be  named  and  chosen,  the  mayor,  aldermen,  bailiffs,  principal 
burgesses,  and  other  burgesses  and  inhabitants  of  the  bo« 
rough  and  town  aforesaid,  for  the  time  being,  they  being 
also  for  that  purpose  there,  upon  the  same  day,  congregated 
and  assembled  together,  '  or  the  greater  part  of  them,  as 
shall  be  so  congregated,^  may  have  and  shall  have  full  power 
and  authority,  by  the  greater  part  of  the  voices  of  them  so 
assembled  together,  to  choose  and  make  one  to  be  the 
mayor."    Tlie  fair  construction  of  this  clause  is,  that  it  is 
not  necessary  to  the  validity  of  the  election  that  a  majority 
of  the  principal  burgesses  should  be  present.    It  is  to  be 
observed,  that  the  words,  "  or  the  greater  part  of  them,  as 
shall  be  so  congregated,**  (which  are  most  important  expres- 
sions) are  not  to  be  found  in  any  other  parts  of  the  charter 
which  relate  to  the  election  of  bailiffs  and  other  corporate 
officers.    These  words  seem  to  have  been  cautiously  intro- 
duced into  that  part  of  the  charter  which  relates  to  the  elec- 
tion of  mayor,  and  it  must  therefore  have  been  the  intention 
of  the  crown  that  the  election  of  that  officer  should  depend 
upon  the  majority,   not  of  the  definite  body,   but  of  the 
whole  body,  definite  and  indefinite,  taken  collectively,  when 
so  congregated.    This  seems  a  reasonable  construcUon  when 
reference  is  had  to  the  mode  of  electing  inferior  officers. 
In  the  choice  of  subordinate  officers,  there  is  not  the  same 
reason  for  requiring  the  same  mode  of  election  as  in  the 
election  of  mayor.    That  officer  represents  the  whole  body 
of  the  corporation,  and  therefore  it  may  be  very  fit  and 
proper  that  his  election  should  take  place  by  the  majority 
of  the  voices  of  all  the  burgesses  and  inhabitants  congre- 
gated together.     If  it  were  necessary  that  a  majority  of  each 
definite  body  should  be  present  to  render  the  election  valid, 
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such  a  nde  of  construction  mi^t  lead  to  th^  most  inconve* 
nient  consequences ;  for  it  might  be  competent  for  one  or 
two  individuals^  of  any  of  the  definite  bodies,  to  defeat  the 
election  of  a  mayor,  although  a  majority  of  the  whole  cor- 
porate body  collectively  assembled  might  have  elected  the 
particular  individual  nominated.  Such  a  construction,  how- 
ever, cannot  be  put  upon  that  part  of  the  charter  which 
relates  to  the  election  of  mayor.  The  words  '^  or  the  greater 
part  of  them  as  shall  be  so  congregated/'  must  refer  to  the 
whole  collective  assembly  for  the  time  being,  who  should 
be  so  congregated.  If  it  is  essential  that  a  majority  of  the 
definite  body  should  be  present,  it  is  equally  essential  that  a 
majority  of  the  inhabitants  shduld  be  present.  The  elec- 
tion is  to  take  place  by  the  whole  body  at  large,  and  is  not 
to  be  governed  by  the  circumstance  whether  there  be  a 
mnjority  of  any  of  the  integral  parts  concurring  in  the  elec- 
tion. The  words  already  pointed  out,  appear  to  have  been 
purposely  introduced,  in  order  to  prevent  the  possibility  of 
one  or  two  of  the  definite  body  defeating  an  election  by  a 
inajority  of  the  voices  of  the  whole  elective  body.  The 
"  greater  part  of /Aew  50  congregated"  clearly  refers  to  the 
whole  elective  body,  and  cannot  be  understood  to  mean  a 
majority  of  each  integral  part.  In  The  Queen  v.  Lock  (a) 
it  is  said,  '*  If  an  act  to  be  done  be  referred  to  the  consti« 
tuent  members  of  a  corporation,  nothing  can  be  done  but 
by  the  majority  of  those  who  are  the  constituent  part  of  the 
corporation ;  but  where  a  thing  is  referred  to  be  done  by 
the  commonalty,  there  the  majority  of  those  who  are  pre- 
sent (all  being  summoned)  will  determine  and  bind  the  rest; 
but  in  the  other  case  the  majority  of  those  who  are  present 
will  not  do."  If,  therefore,  the  construction  now  contended 
for  be  correct,  this  is  an  authority  to  shew,  that  the  elec- 
tion of  the  defendant  is  valid.  This  construction  is  strength- 
ened by  reference  to  the  clause  of  the  charter  relating  to 
fht  ejection  of  bailiffs.  By  that  clause  the  bailiffs  are  tp 
(a)  $  Vin.  Abr.  26?. 
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be  chosen  by  the  mayor,  aldermen^  bailiffs^  and  principal        1823. 
burgesses.     So,  with  respect  to  the  election  of  principal      ^^^v^^*^ 
burgesses,  they  are  to  be  elected  in  like  roamiery  and  in  the      »^  K>n« 
election  of  both  these  officers,  the  concurrence  of  the  inha-      Vowan. 
bitants  is  unnecessaiy ;  whereas  in  the  election  of  a  mayor, 
the  inhabitants  are  to  be  assembled  and  congregated,  and 
their  voices  are  essential  to  the  validity  of  the  election. 
There  beii^  therefore  this  marked  distinction  m  the  mode  of 
electing  the  different  officers,  the  construction  of  the  clause 
in  question  contended  for,  is  fully  supported. 

•  Adam,  contrd.  The  election  of  the  defendant  in  this 
case  is  clearly  bad,  there  n6t  having  been  a  majority  of  the 
principal  burgesses  present  at  the  time  of  the  election.  This 
construction  is  fully  warranted  by  Rex  v.  Morris  (a).  Rex  v. 
Bellringtrijb),  Rex  v.  rarlo(c).  Rex  Y.Lock(d),  Rex  v. 
Grimes  (e),  and  Rex  v.  Monday  (f).  These  authorities  esta- 
blish this  principle,  namely,  that  where  a  corporation  con* 
sists  of  a  definite  and  an  indefinite  body,  a  majority  of  the 
definite  body  must  be  present,  in  order  to  the  validity  of  the 
election.  Unless  therefore  there  are  express  words  of  ex- 
ception in  this  case,  it  is  quite  clear  that  the  general  rule 
must  operate  to  vacate  the  defendant  s  election.  The  words 
of  the  charter  in  .Rex  v.  Morris  are  precisely  the  same  as 
in  the  present  charter,  with  the  exception  of  a  very  slight 
variation,  namely,  by  the  introduction  of  the  words,  **  o( 
the  greater  part  of  them  as  should  be  so  congregated."  Now 
the  simple  question  is,  whether  that  variation  between  the 
former  and  the  present  charter  is  sufficient  to  justify  a  de- 
cision different  from  that  in  Rex  v.  Morris.  Certainly 
those  words  can  make  no  sensible  distinction,  and  the  case 
is  concluded  by  the  former  decision.  The  words  contained 
in  the  paragraph  alluded,  to  clearly  shew,  that  the  greateif 

(fl)  4  East,  17.  (d)  6  Vin.  Abr.  126?. 

{b)  4  T.  K.  8e0.  (0  5  Burr.  «598. 

If)  Cowp.  218.  (/)  Cowp.  637t 
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ltS8^       part  of  t^em,  iwho  are  to  be  jo  coogregated  and  aaaembledp 
import  tbat  there  is  to  be  a  oongregalion  and  assembly  of 
each  definite  part  of  die  body  corporate.     If  that  be  so, 
BewE«r      ^  Budiorities  cited,  go  directly  to  shew  that  Ibis  electioa 
is  void. 

Chiity,  in  reply,  contended,  that  the  introduction  of  the 
particular  passage  in  question  into  the  charter,  was  for  the 
purpose  of  preventing  that  tumult  which  might  occur  ia 
assemblies  of  this  nature.  But  at  all  events  this  passage  <^ 
the  charter  did  not  in  terms  require  that  the  assembly  so  to 
be  congregated;  was  to  be  composed  of  the  original  number 
of  twenty-four  principal  buigesses.  All  that  was  required 
was,  that  it  dioiild  be  composed  of  the  mayor^  aldermen, 
bailiffs^  Soc.for  the  time  beings  and  therefore  a  majority  oi 
the  existing  number  would  satisfy  the  requisites  ef  the 
charter.  The  question  raised  upon  the  replication  wasj 
whether  there  were  present  at  the  election,  a  m^yority  of 
the  then  existing  number  of  principal  burgesses.  Upon  tho 
face  of  the  pleadings,  there  appeared  to  have  been  present 
a  majority  of  ^he  existing  number.  The  original  number 
of  twenty-four  was  reduced  to  nineteen,  and  it  appeared 
from  the  pleadings  that  ten,  who  were  a  majority,  were  pre* 
sent.  Tliere  was  nothing  therefore  in  the  replication  which 
would  vacate  the  election,  because  ten  were  the  major  part 
of  the  principal  burgesses  for  the  time  being.  {^Abbott,  C.  J. 
The  plea  does  not  aver,  that  the  majority  of  the  principal 
burgesses  were  present  at  the  election.]  But  the  plea  may 
be  aided  by  the  replication,  which  specifically  states,  that 
there  were  ten  principal  burgesses  assembled.  {Abbott, C.J* 
Still,  however,  that  will  not  take  the  case  out  of  the  general 
rule,  which  requires  that  a  majority  of  the  whole  de6nite 
body  should  be  assembled.] 

Abbott,  C.  J. — It  has  been  for  some  years  established 
as  a  rule  of  corporation  law,  and  is  now  become  well  known 
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kfbwn  to  the  Court,  tHat  if  ao  election  is  to  be  made  bf «  18M. 
definite  body  only,  or  the.  assembly  is  to  consbt  of.  a  defi- 
nite, and  an  indefinite  body,  in  sudi  case  the  majority  of 
Ae  definite  body  must  be  present,  in .  order  to  render  the  Bowaa^ 
election  legal.  In  those  cases  where  the  election  is  to  be  by 
a  definite  and  an  indefinite  body,  if  the  latter  are  not  pre* 
sent,  the  majority  is  not  necessary,  but  if  the  body  consist 
of  both,  it  is  necessary  that  there  should  be  a  majority  of 
the  definite  body  present.  This  is  a  general  -  rule,  and  I 
think  it  ought  not  td  be  broken  in  upon  by  nice  «id  subtle 
distinctions.  This  rule,  as  applied  to  corporaftioys,  has 
been  moat  visdy  established ;  for  it  is  cidculaled  to  compd 
corporations  to  fid  up  such  Tacancies  as  may  arise  from  time 
to  time,  in  the  definite  body,  and  not  leave  the  whole 
government  and  power  of  the  corporation  in  the  hands  of  a 
much  less  number  than  the  charter  requires.  That  rule  is 
now  so  well  established,  that  it  ought  not  to  be  violated; 
unless  there  are  clear  and  express  words  in  the  charter  plainly 
justifying  the  invasion.  Now,  are  there  such  words  in  this 
charter  I  It  has  been  very  properly  urged,  that  such  words 
must  *  be  found  in  order  to  alithorise  an  infraction  of  the 
rule.  The  words  of  the  clause  in  question  are,  **  That  the 
mayor  and  aldermen  are  to  meet  for  the  purpose  of  nomi» 
nating  four  of  the  burgesses,  or  inhabitants,  out  of  which 

^  four,  so  to  be  named  and  chosen,  the  mayor,  aldermen, 
bailiffs,  principal  burgesses,  and  other  burgesses,  and  in* 
habitants  of  the  borough  and  town  aforesaid,  for  the  time 
being,  (they  being  also,  for  that  purpoo^,  there,  upon  the 
same  day,  congregated  and  assembled  together)  or'  the 
greater  part  of  them,  as  should  be  so  congregated,  may 
have,  and  shall  have  full  power  and  authority,  by  thegreater 
jjtart  of  the  voices  of  them,  so  assembled  together,  to 
choose  and  make  one  to  be  the  mayor."    Upon  this  clause, 

.  two  things  are  to  be  considered,  first,  who  must  meet,  and, 
second,  when  met,  who  must  elect.  The  persons  directed' 
to  meet  are  the  mayor,  aldermen,  bailifis,  principal  bur- 
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IBM.  gesste/  «nd  odier  biirgeMes,  and  iahabiUiiits  of  tbe  boiXNiglu 
Then,,  according  to  the  genmd  rule,  that  meeting  must  con- 
sist of  the  migority  of  the  pri^cipal  hurgeeses  for  tbe  tkne 

9ow«rffK.  being,  and  when  they  shall  be  congrqptled  and  assembled 
together,  they  shall  have  power  and  authority  to  elect  by  the 
greater  part  of  the  voices  of  tb$m  so  assembled.  I  own  1 
cannot  see  any  plain  or  .clear  difference  in  sense  between 
the.  w<n*ds  **  tbe  greater  part  of  them  as  shall  be  so  con- 
gregated/' and  the  words  **  the  greater  part  of  the  voices  of 
them  so  assembled.*'  Tliese  two  sentences  have  the  same 
meanii^  namely,  tbe  greater  part  of  them  as  shall  be  so 
assembled.  Unless  I  saw  clearly  and  plamly  that  it  was  in- 
tended they  should  have  a  different  sense  in  another  part  of 
the  charter,  the. general  rule  must  have  its  operpition;  but 
I  can  find  nothing  in  this  charter  which  4akes  the  case  out  of 
tbe  general  rule  whidi  I  have  already  intimated,  and  which 
requires  the  presence  of  the  majority  of  each  of  the  definite 
bodies  to  render  the  election  valid.  I  am,  therefore,  of 
opinion,  that  judgment  must  be  given  for  the  Crown. 

Baylet,  J. — Cases  of  this  description  must  depend 
upon  the  words  of  each  particular  charter,  but  when  charters, 
are  framed  in  a  manner  so  that  the  general  rule  alluded  to 
may  be  applied,  we  must  abide  by  that  general  rule.  Now, 
the  Case  of  Rex  v.  Miller  (ja)^  which  was  decided  in  the 
year  1 795,  established  this  as  a  general  rule,  namely,  that 
.when  the  right  of  election  is  given  to  the  different  parts  of  a 
corporation,  and  some  of  those  are  definite,  and  others  inde-, 
finite^  it  is  essential  that  there  should  be  a  meeting  of  a 
majority  of  each  definite  part.  That  decision  has  not  been 
in  any  respect  broken  in  upon  by  any  subsequent  authority. 
In  the  year  1804,  the  charter  in  question. was  granted  to  the 
borough  of  Weymouth,  and  it  says,  '<  That  the  mayor  and. 
aldermen  for  the  time  being,  or  the  greater  part  of  them, 
being  pongrcg^ted  and  assembled  together,  shall  choose  and 

(a)  6  T.  R.  «68. 
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imtne  four  of  the  borgenes^  &€•"    A^cordbg  to  the  case  of       182% 
Bex  V.  BeUringer{a),  it  appews,  that  these  words  imf>ort|     ^^^^^^ 
that  there  most  be  an  assemblj  of  the  greater  part  of  the  i,. 

whole  number  of  aldermen  to  conatitute  an  elective  as*  Bowaa. 
sembly.  That  was  decided  by  the  Court  in  express  terms* 
In  that  case,  the  same  woitls  were  used  as  in  the  present; 
and  the  Court  decided  it  on  the  ground,  that  the  words  ''  the 
greater  part  of  them,"*  came  after  the  words  **  for  die  time 
being/'  Now,  it  might,  by  possibility,  make  a  difference^ 
if  the  words  bad  been,  '<  the  mayor  and  aldermen,  or  the 
greater  part  of  them,  for  the  time  being  ;*'  but  in  that  re- 
spect diis  charter  has  adopted  the  words  used  in  Rex  v.  BelU 
ringer^  and  we  iiiust  understand  them  in  the  sense  in  which 
they  are  used  in  that  case.  Then  comes  that  part  of  tiie 
clause  which  mentions  the  persons  who  are  to  elect.  '^  The 
mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other 
burgesses  and  inhabitants  of  the  borough  and  town  aforesaid, 
for  the  time  beings  they  being  also  for  that  purpose,  there, 
upon  the  same  day,  congregated  and  assembled  together.^ 
What  do  those  words  mean  i  I1iey  clearly  mean,  that  there 
shall  be  a  congregation  and  assemblage,  as  the  law  requires, 
of  the  mayor,  aldermen,  bailiffs,  principal  burgesses,  and 
other  burgesses  and  inhabitants  present.  What  does  the 
law  require?  The  law  requires,  that  the  principal  bur- 
gesses, there  present,  shall  be  a  majority  of  the  definite 
number.  But  then,  having  made  the  provbioii  that  they 
shall  all  be  congregated  and  assembled,  it  says,  that  they^  or 
the  greater  part  of  them,  as  should  be  so  congregated,  might 
have,  and  should  have,  full  power  and  authority,  by  the 
greater  part  of  the  voices  of  them,  so  assembled  together,  to 
choose  and  make  one  to  be  the  mayor.  Now,  the  argument, 
is,  that  that  is  to  narrow  the  effect  of  the  preceding  clause, 
which  required  the  assembly  to  be  that  which  the  law  con- 
siders to  be  a  legal  assembly*  and  that  an  assembly  less  in 
number  than  the  majority  of  the  deiinite  body,  would  be 
(a)  4  T.  R.  810. 


Wkt  KiHO 


773  OASBs  isr  Tm  king^s  bxnck, 

1893,  sa£Bcient.  But  i$  that  the  feir  nieaiiHig  of  the  claiue  f  Thqr 
«re^  to  be  «o  congregated.  How  $o  ?  Why  as  if  the  fonner 
words  had  stood  unquaUBed,  whkh  make  it^  bylaw>  ne- 

Bowaa.  cessary  diat  there  should  be  a  meeting  of  the  greater,  part 
of  the  de6nite  body.  The  word  '^  so,"  as  applied  to  the 
words  "  so  congregated/'  and  *'  so  assembled,'^  mean  pre* 
cisely.the  same  thing.  This  case,  therefore,  comes  precisely 
within  that  of  Rex  v»  MUkr.  If  it  were  intended  that  thia 
aharter  should  pomt  out  a  different  mode  of  diection  from 
that»  with  respect  to  which  the  case  of  Rex  v«  MiBer  was 
decided,  and  different  from  the  general  corporation  nile, 
words  should  have  been  used  of  much  more  definite  and  ex* 
plicit  meaning.  No  such  intenlioa  baying  been,  expressed, 
we  ought  to  abide  by  the  general  rule.. 

HoLROYB,  J. — I  am  of  the  same  opinion.  In  order  to 
render  this  election  valid,  there  need  not  be  a  majority  of 
the  commonalty,  but  there  must  be  a  majority  of  the  mem- 
bers of  the  definite  body.  Unless  the  meaning  of  the  words 
of  this  charter  is  so  clear,  as  to  take  the  case  out  of  the 
general  rule,  I  think  we  ought  not  to  give  effect  to.  the  con- 
struction put  upon  them  in  argument.  It  seems  to  me,  ac- 
cording to  the  meaning  of  the  charter  in  question,  there 
should  have  been  a  majority  of  the  principal  burgesses  pre* 
sent,  in  order  to  render  the  election  valid,  and  that  it  is  not 
sufficient  that  the  defendant  should  be  dected^  by  a  majority 
of  the  whole  elective  body  assembled. 

Best,  J« — I  agree  that  when  once  a  general  rule  is 
established,  we  ouglit  to  'endeavour  to  abide  by  it.  The 
genieral  rule  has  been  clearly  stated,  and  it  appears  to  me, 
that  there  is  nothing  in  this  case  to  take  it  out  of  its  opera* 
tion«  This  case  falls  within,  the  principle  laid  down  in  Rex 
y.,BeUring€r,  md  Rex  v.  Miller,  and  therefore  judgment 
ought  to  be  given  for  the  Crown. 

Judgment  for  the  King* 
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Doe,  d.  Sir  Evan  Nbpean,  Bart.  v.  Goddard.  Fridmf, 

April  25. 


JtJiJECTMENT  to  recover  the  possession  of  a  copyhold  Tenant  of  a 
tenement,  situate  in  the  manor  of  Loders  and  Bothenhamjh  h^norilinlhf 
ion,  in  the  county  of  Dorset.    At  the  trial,  before  Park,  J.  jjp  ^^jj  ^^  * 
at  the  last  Lent  Assizes  for  that  county,  a  verdict  was  fouqd  tate,  to  hold 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  upon  the  lives  of 
tbe  following  case:-  "^r^Tu^: 

The  premises  in  question  are  a  copyhold  tenement  within,  ^^  yo«n«er, 
li-i  i-T-T  -r^i.  afterwardssur- 

and  parcel  of  the  manor  of  Loders  and  Botkenhampton,  and  renders  the 
demisable  by  copy  of  court-roll  of  the  said  manor.     At  a  h^ds^of  the^ 

court-leet  and  court-baron   of  Robert  Gummer,  Esq.   then  i®'^»*»'>**'^^* 

'         ^  ii  re-grant  of 

lord  of  the  said  manor,  there  held  on  the   14th  October,  the  same  es- 

1788,  before  John  Symes,  steward,  came  Samuel  Goddard,  lives  of  J.  g., 

who  claimed  to  hold  by  copy  of  court-roll  of  the  said  manor,  Jons^and  the* 

dated  the  l«thJiiwe,  1787,  for  the  lives  of  Henry  Davie  H^'ofthe 

.  "^  longest  lifer  of 

and  Henry  Davte  the  younger,  his  son,  one  customary  mes-  them  succea- 

suage  or  tenement,  with  the  appurtenances,  being  one^half  fng't^'the^^^Jjgl 

place  tenement  in  Botkenhampton,  in  the  said  manor,  con-  ^^^^J  **■  ^ 

taining  eight  acres,  more  or  less ;  that  is  to  say,  the  house  pays  a  fine  to 

and  orchard  about  ;one  acre ;  two  closes  of  pasture,  called  his  admit- 

Ridges,  about  one  acre;  and  one  close  of  meadow,  about  grant' dc«:rib- 

one  acre  and  a-half ;  one  close  of  pasture,  called  East  Field,  *"«?  ^™  "  '^ 

.  ffUTchxuer.    By 

about  one  acre  and  three  quarters  ;  and  one  close  of  pasture,  tiie  cnstom  ot 

called  Hill,  about  two  acres,  with  common  of  pasture  for  t^hen  a  copy- 
hold tenement 
is  granted  to  a  plsrson  to  hold  the  same  for  the  lives  of  two  or  more  other  persons,  and 
the  life  of  the  longest  liver  of  such  other  persons  tuceeuively^  and  the  grantee  dies  during 
the  life  or  lives  oi  one  or  more  of  such  other  person  or  persons,  without  having  devised 
the  copyhoid  by  his  will,  such  one  or  more  of  such  other  person  or  persons  so  surviving 
the  grantee,  shall  be  entitled  to  hold  the  copyhold  tuccesrively,  as  they  are  respectively 
named  in  tlie  grant  during  his  or  their  life  or  lives ;  but  if  the  grantee  devises  the  copy- 
hold by  his  will,  the  devisee  npon  his  death  hhall  hold  the  same  during  the  life  or  Uvea 
of  such  other  person  or  persons  so  snrvivlng.  Grantee  devises  his  copyhold  estate  to 
his  eldest  son,  one  of  the  cestui  que  vies  named  in  the  grant,  who  upon  his  father's  death 
enters  into  possession  of  the  estate  :— Held,  that  the  cnstom  was  good  and  valid  in  Uw, 
and  not  being  inconsistent  with  the  grant,  barred  the  lord's  right  of  eBtr>\ 
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1823.       three  cows  and  one  horse,  be  the  same  as  aforesaid,  or  iif 
^'^^>^^^      any  other  manner  known  or  described^  and  according  to  thtf 
,y.  custom  of  die  said  manor,  surrendered  into  the  hands  of 

GoDDABD.    ||,g  IqjJ^  ji  jijg  ggjj  premises,  together  with  the  said  copj 
of  court-roll,  to  be  cancelled,  that  the  lord  might  re-grant 
the  same  in  manner  hereinafter  mentioned.     Whereupon, 
at  the  said  Court,  came  the  said  Samuel  Gaddard,  and  re- 
took of  the  lord  by  the  delivery  of  his  said  steward  the  said 
premises,  to  hold  die  same,  with  the  appurtenances,  to  Uie  said 
Samuel  Goddard  for  the  lives  of  John  Gdddard  and  Darnel 
Goddard,  his  sons,  and  the  life  of  the  longest  liver  of  them, 
successively,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  the  yearly  rent  of  7^.  und  an  heriot, 
according  to  the  custom  of  the  said  manor,  when  it  should 
happen ;  and  by  all  other  burthens,  works,  customs,  suits, 
dud 'Services,  therefore  due,  and  of  right  accustomed,  and 
for  such  estate  and  entry  in  the  said  premises  so  to  be  had, 
the  said  Samuel  Goddard,   as  sole  purchaser,  gave  to  the 
lord  a  fine  of  20/. ;  and  so  the  said  Samuel  Goddard  wa» 
admitted  tenant  thereof,  and  did  hb  fealty.    There  is  a  cus* 
torn  in  the  said  manor,  that  when  a  copyhold  tenement 
within  the  same,  is  granted  by  copy  of  court-roll  to  any 
person,  to  hold  the  same  to  such  person  for  the  lives  of  two 
or  more  other  persons,  and  the  life  of  the  longest  liver  of 
such  other  persons,  successively,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  the  grantee 
dies  during  the  life  or  lives  of  any  one  or  more  of  such 
other  person  or  persons,  without  having  devised  the  said  . 
copyhold  tenement  by  his  last  will  and  testament,  such  one 
or  more  of  such  other  person  or  persons  so  surviving  such 
grantee,  shall  be  entitled,  by  virtue  of  such  grant,  to  take 
and  hold  such  copyhold  tenement,  successively,  as  they  are 
respectively  named  in  such  grant,  during  his  or  their  life  or 
lives  respectively,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor ;  but  if  the  grantee  devises  such 
copyhold  tenement  by  his  will  and  testament,  in  writing. 
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then,  upon  bia^  death,  the  devisee  shall  be  entitled  to  take  ia23. 
and  hold  the  same  during  the  life  or  lives  of  such  other  per^' 
son  or  persons  so  surviving  as  aforesaid.  On  the  2d  October,' 
1820,  the  said  Samuel  Goddard  died,  having,  r  by  his  kst  GonnAao. 
will  and  testament,  in  writing,  devised  the  said  copyhold 
tenement  unto  the  said  John  Goddardy  the  defendant,  (wha 
is  the  first  of  the  lives  mentioned  in.  th&  said  grant  of  the 
said  copyhold  tenement),  his  heirs  and  assigns ;  and  the  de- 
fendant thereupon  entered  into  the  said  copyhold  tenement^ 
and  by  himself,  or  his  under-tenants,  ever  siuce  has  been, 
and  still  is,  in  possession  thereof.  At  the  Court  held,  ou 
theSlhJpril,  1821,  the  defendant  personally  appeared  and 
claimed  to  be  admitted;  but  the  steward  of  the  manor 
wholly  refused  to  admit  the  defendant.  The  said  Sir  Evan 
Nepean,  the  lessor  of  the  plaintiff,  at  the  time  of  the  death 
of  the  said  Samuel  GodiUtrd,  was,  and  ever  since  hath  been, 
and  still  is,  lord  of  the  said  roanori  and  seised  in  fee  thereof. 
The  defendant  entered  into  the  common  rule,  and  thereby 
confessed  lease,  entiy,  ouster,  and  possession,  and  the  de- 
mise in  the.declaration  is  after  the  death  of  the  said  Samuel 
Goddard. 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther the  said  custom  is  good  in  law,  and  wheUier  under 
and  by  virtue  of  such  grant  and  custom,  the  defendant 
is  legally  entitled  to  hold  the/  said  copyhold  tenement  as 
against  the  lessor  of  the  plaintiff,  and  his  lessee,  the  plaintiff 
in  the  present  ejectment.  If  the  opinion  of  the  Court  shall 
be  in  the  negative,  the  verdict  is  to  stand ;  but  if  the  opi- 
nion of  the  Court  sh^l  be  in  the  affirmative,,  the  verdict  is 
to  be  set  aside,  and  a  verdict  entered  for  die  defendant. 

Bankes,  for  the  lessor  of  the  plaintiff.  Tlie  custom  set 
forth  in  the  case,  coupled  as  it  is  with  this  grant,  is  not 
good  inlaw,  and  consequently  the  defendant  did  not  take 
any  interest  in  the  premises  in  question.  It  is  quite  clear 
that  unless  the  grant  is  consistent  with  the  custom,  the  de- 
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Itn.       feadant,  as  oae  of  the  cettays  qae  itim,  caoaot  take  tbe 
esUte.    It  ap(Kafi  ftooi  the  case,  that  Samml  Goddard  mv-^ 
randered  the  grant  for  tlie  lives  of  two  other  perpOTt,  pre^. 
OoBOAmm.     musly  made  to  kim,  into  the  bands  of  the  lord^  and  took  a 
roi^raat  of  the  eatate,  to  hold  the  same  for  the  Iw^s  of  JoAja 
Goddard  woA  DamdG^dard  successively,  not  for  their 
joint  Kves,  but  for  the  life  of  the  hwgest  liver  of  tbcni»  and 
for  snch  estate,  be  was  the  sole  purckaaer  by  the  paynent  to 
die  lord  of  a  fine  of  2lL,  and  ha  alone  waa  adasitted  teoant. 
By  virtne  of  tikis  grant  k  is,  that  the  dcfemdaot  dains  to 
take  an  interest  in  the  reasainder.    Now,  the  defendant  is 
not  named  in  the  surrender,  nor  in  the  premises,  nor  in  the 
habendum,  nor  is  he  proposed  to  the  lord,  nor  accepted  by 
him  as  tenant,  either  by  eipresa  words,  or  by  UBplicaUon. 
In  every  respect  he  is  a  stranger  to  the  snnenderer.    He 
is  only  named  as  one  of  the  oestuys  que  vies,  and  he  is  ex- 
doded  even  by  words,  from  any  participatien  in  the  psgfnent 
of  the  fine,  for  it  is  stated,  that  the  eslals  in  the  premises 
had  beccMne  the  property  of  the  ficst  taker  aaiAeso/e/wn- 
ehater,  who  alone  u  admitted  as  tenant  of  ite  auBor«    The 
defendant,  therefore,    stands  simply  in   the  situation  of  a 
party  coming  in  under  a  jgnmt  to  a  third  person,  vrfio,  by 
express  wonda,  is  declared  to  be  sole  furshmsur.    In  thia 
view  of  the  case  na  argunmnt  is  neoesaary  to  shew,  that  by 
virtue  of  such  a  grant  aa  tlus,  unaappocted  by  cuatom,  it 
would  be  imposnble  that  the  defendant  on  this  record  cooM 
pretend  to  take  any  iaacacst  whatever  io  the  property.    Ai> 
cording  to  the  custom  stated  in  the  case,  not  oniy  the  cesCaya 
i)ue  vies  am  to  take  an  isitereat  Jn  the  rtmaiodex,  but  there 
may  he  also^  aa  between  the  tenant  wh^  ficst  takes,  and  the 
lord,  another  party,  namely,  a  devisee,  his  heirs  and  assigns. 
Nor  is  diis  jdl  the  diScuky  which  appears  upon  the  feoe  of 
the  case ;  for  it  is  atated  that  Sstmmd  Goddard,  ahe  firat 
taker,  surrendered  this  estate  ^idnch  he  before  held  for  the 
lives  of  Hcfity  Davie  the   elder,   and  Hetsry  Dmme  the 
younger.      If,  therefore,  the  oislora,   as  stated,  be  good 
and  binding,  it  might  beoome  a  question"  how  for  it  M'ould 
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be  competent  for  Samml  Goddard  to  take  such  a  sumender        1823. 
as  diis  before  those  former  estates  in  the  cestuys  que  vies,      ^'^^^^'^^ 
who  unquestiooebly  would  have  as  good  a  right  as  those  who  r. 

claim  by  the  subsequent  graat,  had  been  determined.    It  is     ^^^^^^^* 
certainly  laid  down  in  some  cases,  that  by  special  custcMti 
the  grantee  might  disappoint  the  cestuys  que.  vies,  in  re- 
mainder, by  a  devise,  but  this  must  be  by  special  custom. 
Now,  there  is  no  part  of  the  custom  set  out  in  this  case 
which  provides  for  this  state  of  things,  because  the  lives  in 
remainder  are  to  take  absolutely,  unless  there  be  a  devise. 
The  circuQistaace  of  a  devise  is  the  only  exception.    This 
observation,  however,  is  not  made  for  the  purpose  of  shew- 
ing that  one  of  the  former  cestuys  que  vies  may  have  a  better 
right  than  the  defendant,  but  simply  to  shew  that  the  parties 
themselves,  by  their  own  acts,  did  not  consider  that  the 
tenant  and  the  lord  were  mutually  bound  by  grants  of  this 
nature.    It  is  dear,  from  the  acts  of  the  parties,  they  did 
not  consider  that  the  cestuys  que  vies,  named  in  the  first 
grant,  took  an  estate  in  remaiiuier,  because  it  could  not  be 
devested  or  taken  out  of  the  lord,  without  a  special  custom 
to  that  effect.    In  GilhzrVs  Tenures,  149,  it  is  said,  that 
the  admittance  of  tenant  for  life,  is  an  admittance  of  him  in 
remainder,  so  as  to  vest  the  estate,  but  not  to  prejudice  the 
lord  of  hb  fine.    Assuming,  that  the  defendant  was  one  of 
the  tenants  in  remainder,  the  admittance  of  Samuel  Goddard, 
the  first  taker,  could  not  vest  the  estate  in  him,  otherwise 
than  by  special  custom,  neither  is   it  competent  without 
special  custom,  to  a  tenant  for  life,  where  there  are  others 
in  remainder,  under  any  circumstances,  to  surrender  to  an- 
other person,  for  the  life  of  that  other  person.    In  Watkitis 
on  Copyholds  {a),  it  is  laid  down,  on  the  authority  of  a  case 
in  Moore,  8,  pi.  27,  that  a  surrender  of  copyholds  is  not 
allowed  to  work  a  wrong ;   therefore  should  A.,  a  copy- 
bolder,  for  life,  with  remainder  over  to  another,  surrender 
to  B.  for  the  life  of  J3.,  it  will  operate  only  as  a  surrender 

(a)  Vol.  i.  98. 
3  d2 
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1829.        for  the  life  of  A.^  even  if  a  custom  be  shewn  in  favor  of 
^■^^^'^       the  surrender.    This  is  an  authority  to  shew  that  the  custom 
V.  in  this  case  cannot  be  good,  and  even  if  it  were,  the  acta  of 

OonaARD.  ij,^^  p3rti^g  contradict  it.  Admitting  that  custom,  which 
is  the  life  and  soul  of  copyholds,  may  be  allowed  to  sanction 
grants  in  almost  every  possible  form  of  tenure  known  in  the 
law  of  England;  that  it  may  dispense  in  some  degree  with 
some  of  those  technicalities,  which  are  required  in  convey- 
ances and  assurances  of  other  descriptions  of  real  property ; 
and  that  it  may  be  allowed  to  explain  words  of  doubtful 
meaning  on  the  face  of  a  grant,  yet  it  has  never  been  held 
that  custom  can  be  allowed  to  insert  the  name  of  a  grantee, 
where  the  grantee  is  not  named  as  the  person  who  is  to  take. 
The  nature  and  intent  of  the  grant  must  be  expressed  with 
clearness  and  intelligibility,  but  above  all,'  the  person  or  per- 
sons who  are  to  hold  the  place  of  grantees,  and  to  do  homage 
to  the  lord,  must  be  pointed  out  with  sufficient  accuracy. 
Custom  may  interpret  words,  or  construe  doubtful  sentences, 
but  cannot  supply  sentences  or  words,  and  least  of  all  the 
names  of  the  grantees.  It  has  been  decided,  that  by  special 
custom,  the  words  ''  sibi  et  suis''  or  *'  signatis,''  may  create  an 
estate  of  inheritance,  but  the  word  ''  «ibi"  alone  could  not 
by.  custom  do  so  (a).  In  many  manors,  the  words  **  sequels 
in  right,"  are  used  for  and  are  equivalent  to  *'  heirs.*'  If 
custom  is  to  supply  the  essentials  of  a  surrender  and  grant, 
why  may  it  not  supply  the  surrender  and  grant  itself  f  There- 
fore, although  custom  may  be  allowed  to  explain  the  words 
used  in  a  grant,  and  to  affix  to  them  a  different  meanmg 
from  that  which  by  law,  or  '  even  in  common  parlance,  is 
applied  to  them,  yet  no  custom  can  be  admitted  to  substitute 
and  insert  words  which  do  not  appear.  In  order  to  support 
the  defendant's  case,  it  must  be  contended,  that  custom  wiH 
insert  the  names  of  the  grantees,  although  they  do  not  ap^ 
pear  in  the  habendum,  nor  the  grant.  Th'e  grant  here  is 
to  one  who  takes  as  ioU  purchaser,  and  there  is  nothing 

(a)  4  Co>  t9  b. 
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ambiguous,  uncertain,  or  doubtful  ia  any  part  of  it  which        1823. 
can  be  explained  by  custom.    This  is  an  attempt  to  fasten       ^'^^^^ 
and  ingraft  a  custom  upon  a  grant  where  it  appears,  that  v. 

nothing  was  meant  to  be  conveyed,  but  an  estate  to  the  ^o^**^** 
grantee,  who  takes  as  tok  purchaser,  and  is  admitted  as  sole 
tenant.  Under  such  circumstances,  it  is  impossible  that 
any  custom  can  be  lawful  which  is  to  insert  the  names  of 
those  who  are  afterwards  to  take.  If  thcjn  the  cestuys  que 
vies  are  not  named  as  takers,  either  expressly  or  by  implica- 
tion, they  stand  in  the  same  situation  as  if  they  were  not 
named  at  all.  There  is  here  no  implication,  because  there 
can  be  no  general  occupancy  of  a  copyhold.  Lord  Holt, 
C.  J.  (a),  says,  *'  It  is  very  plain,  that  if  a  grant  be  made  of 
a  copyhold  pur  auter  vie,  upon  the  death  of  tenant  for  life, 
living  cestuy  que  vie,  there  shall  be  no  occupant,  but  the 
lord  shall  enter.''  An  occupancy  is  for  supplying  the  free- 
hold, and  the  freehold  of  a  copyhold,  is  in  the  lord.  In 
Zouck  V.  Fone  (6),  it  is  said,  there  can  be  no  general  oc- 
cupancy of  a  copyhold,  and  stat.  2,9  Car.  2.  c.  3.  s.  12,  and 
14  Geo,  2.  c.  20.  s.  9,  appropriating  estates  pur  auter  vie,  do 
not  extend  to  copyholds  ;  and  Dlackstone,  J.  (c)  says,  these 
statutes  must  not  be  construed  so  as  to  create  a  new  estate, 
but  merely  to  dispose  of  an  interest  in  being,  to  which  by  law 
there  was  no  owner.  ^  These  are  authorities  to  shew,  that 
implications  caiinot  favor  the  claimant  as  cestuy  que  vie, 
since  the  freehold  is  as  much  in  the  lord  after  the  death  of 
tenant  for  life,  by  the  law  of  the  land,  as  it  can  be  under 
any  other  circumstances,  and  will  require  words  as  express 
to  pass  it  out  of  him.  If  it  is  admitted  that  copyhold  pro- 
perty cannot  pass  without  a  surrender,  it  is  quite  clear  that 
no  interest  can  pass  by  a  grant  which  expresses  nothing  like 
an  intention  of  granting,  for  if  it  does  not  name  the  grantee, 
it  must  be  taken  virtually  as  no  grant  at  all.  If,  therefore, 
the  Court  shall  decide,  that  by  law  such  a  grant  as  this  cai| 

(a)  SnuaiU  v.  PenkaOow,  t  Ld.  (6)  7  East,  186. 

Kaym.  lOOO.  (c)  2  Com.  260. 


t80  CJLSMB  IN  Tax  king's  bbnch, 

1623.       be  construed  to  give  effect  to  tbe  defendant's  daim,  by  foree 
^^^^r^      of  the  cttstom  stated^  it  will  be  in  ^ect  saying,  that  a  copy- 
^v.'        hold  estate  may  pasA  without   a  surrender  or  gnuit.     In 
OoDDARo.    Wrigki  V.  Kemp  (a)>  Lord  Kenyon,  C.  J.  says,  «  There  is  no 
doubt  but  that  a  surrender  »  considered  as  a  common  law 
conveyance,  and  is  not  entitled  to  the  same  favorable  con- 
struction as  a  will ;  and,  therefore,  unless  the  surrender  ia 
Uiis  case  has  used   the  language  which  will  confer  a  legal 
estate,   it  cannot  be  conferred,**      In  Fisher  v.  tVigg  (6), 
Lord  Hoii^  C.  J.,  observed,  **  That  copyhold  lands  did  not 
differ  in  construction  of  law,  from  freehold  lands,  and  that 
as  to  the  raising  and  passing  estates,  copyh<dds  are  to  be 
governed  by  the  same  rule  as  conveyances  at  common  law. 
4  Co*  29  b.  And  as  to  Brooke^s  case,  Poph.  126.  Cro.  Jae. 
434.  ^RoiL  Jbr.67.  }4^Fin.  151,  pi.  18,  and  the  saymg 
in  Poph.  126,  that  the  case  of  a  copyhold  resembles  the 
case  of  a  will ;  the  report  in  Cro.  Jae.  434,  makes  no  men- 
tion of  any  such  thing ;  and  the  said  part  of  Popham^s  Re-- 
portSf  being  reported  by  an  uncertain  author,  ought  not  to 
be  regarded.''    These  are  authorities  to  shew  that  the  co»- 
veyance  of  a  copyhold  is  analogous  te  a  c<Hiveyance  at  com* 
mon  law  of  any  other  property,  and  must  be  construed  by 
the  same  rule  of  strictness.    The  Court  cannot  construe  a 
grant  of  this  nature  with  the  same  freedom  as  a  will,  unless 
there  are  words  upon  which  the  construction  is  to  attach. 
Therefore,  to  admit  a  custom  like  this  to  sustain  the  grant 
in  question,  would  be  directly  contrary  to  the  known  prin- 
ciples   of  the  common  law,   and  upon    this  ground  the 
custom    stated  is    bad,    upon  the  same  principle,  that  it 
has  been  determined,    that  a  custom  for   a   feme  covert 
seised  in  fee,  to  dispose  of  her  estate  viithout  her  hus- 
band joining,  Was  held  to  be  bad.     Stevens  and  fVife  v.  jfyr^ 
rel  (c).     So,  in  the  case  already  referred  to,  Moore,  8,  pL  27» 
a  custom  for  barring  a  remainder-man  by  surrender  of  tenant 
for  life,  was  held  to  be  bad,  it  being  conti'ary  to  th^  law  of 
(a)  3  T.  R.  470.      (b)  1  Ld.  Raym.  622.  1  Salk.  391.      (c)  t  Wtt»»  l; 
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4ie  kHkl^  Ifalit  ft  person  should  surretider  an  estate  wbicb  is  IMS. 
not  bis  fo  transfer.  If  tUs  case  be  decided  hi  favior  of  the 
defendant^  U  wilt  deteiteiiie  the  contraiy  of  tUs  propositeii^ 
because  Ih^  <^itotoi  bo#  set  up  is  ia  face  of  the  grant*  It 
it  a  fiaed  general  mle^  applicable  to  copyhdda,  dmt  the 
ciiBtom  omst  be  teasooable  and  certain^  The  Coart  will  not 
gi«e  judgment  in  favor  of  the  defcnchmt^  by  force  of  a  cue* 
tons,  which  cootaias  such  a  proposition  as  this»  namely,  that 
there  shall  be  parties  who  are  to  take  a  beneficial  estate  in 
remainder,  but  sul^ect  le  the  will  of  another  person,  as  to 
whether  they  diall  take  or  not.  In  Cok^s  CopyhMer, 
MC.  19,  p«  e04,  it  is  said,  that  a  custom  which  depends 
vpon  the  watt  or  pleasure  of  another  is  udcertaia  and  void* 
So  mWilksg  V.  Broadbent  {a)  it  is  said,  that  if  any  part  of 
a  cnstom  is  bad,  it  avoids  the  whole.  The  custom  must 
be  reasoaabie,  not  involving  any  absurdity  in  itself;  it  must 
be  certain,  not  ambiguous,  indefinite,  or  vague.  If,  there- 
fore, there  is  any  uncertainty  in  this  custom,  it  is  v<Md  alto- 
gether. Ho  doubt  there  are  some  dicta  of  considerable  au- 
thority whidh  will  be  cited  on  the  other  side^  but  which 
however  are  not  conclusive  of  the  present  case.  In  Smarile 
V.  PenluMow(Jb\  Holt,  C.  J.,  is  reported  to  have  said,  that 
''  when  a  grant  is  made  to  oiie  named  in  the  premises,  ha* 
beadum  to  him  atid  his  assigm  during  his  own  life,  and  the 
lives  of  two  others,  the  two  cestuys  que  vies  may  take  in 
ramainder  by  custom,  though  nanMd  after  the  habendtim  ; 
but  the  custom  is  not  so  found  here.''  In  that  case  the 
habendum  was  to  one  and  his  assigns,  and  therefore  there 
were  words  used,  which  custom  is  aUowed  to  interpret  4  and 
therefore  the  admittance  to  Jl.  and  his  assigns  would  operate 
as  the  admissioa^  ctf  ahe  two  in  remainder,  they  being  his 
asiigns  by  implication  or  interpretation  at  law.  The  case 
of  Highf  V.  Baxcdmifi)  is^  if  any  thing,  an  «U&ority  in 
favor  of  the  plaintiff.     Tbefe,  there  was  a  grant  of  the 

(a)  f  Stra.  t524.    1  WiU.  6«.  (c)  3  East,  «59. 

\b)  s  Ld.  Raym.  9^4. 1  Salk.  f  8ff.  6  Mod.  65.  ' 
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1823.        reversion  to  William  Bawden  the  elder,  for  the  Ih^es   ctf 
^'^^^'''^       H.  Bawden  and  FT.  Bawden,  and  for  such  -an  estate  in  rever— 
«.  sion,  so  to  be  had  in  the  said  premises,  the  said  fVUtiam 

Goudard.  Bawden  gave  to  the  said  lord  a  fine  of  30?,  before-hand 
paid,  and  so  the  said  R.  Bawden  and  W.  Bawden,  the  grand- 
sons, were  admitted  tenants  in  reversion.  That  case,  as  far 
as  it  goes,  is  favorable  to  the  present  argument,  on  the 
ground  that  the  amount  of  the  fine  is  immaterial.  On  tbeae 
grounds,  it  seems  quite  clear,  that  this  custom  is  bad. 
Then,  lastly,  as  to  the  devise,  supposing  the  custom  itself 
to  be  good,  still  it  is  not  consistent  with  the  grant.  The 
devise  must  be  consistent  with  the  custom,  but  nothing 
is  said  on  the  face  of  the  grant  respecting  the  power  of 
devise.  If  the  devise  is  consistent  widi  the  custom,  the 
first  taker  for  the  lives  of  others,  and  sole  purchaser,  would 
have  a  right  to  devise  in  fee,  but  no  lord  could  have  con- 
sented to  such  a  custom.  The  word  sole  must  mean  the 
sole  taker  of  the  estate.  If  -so,  that  excludes  the  supposi- 
tion of  any  person  taking  in  remainder;  and  this  shews 
decisively  that  the  grant  and  custom  are  inconsistent. 
The  devise  is  either  consistent  with  the  custom,  or  it  is 
not.  If  it  is  not,  it  certainly  is  no  good  devise.  By  a 
special  custom  copyholder  for  his  own  life,  may  perhaps 
name  his  successor,  but  to  dispose  of  the  fee  is  a  power 
which  no  custom  could  give  him.  The  custom,  therefore, 
is  bad  in  every  particular,  and  therefore  the  plaintiff  is 
entitled  to  judgment. 

C.  F.  Williams^  contri,  was  stopped  by  the  Court. 

Abbott,  C.J. — I  am  of  opinion  that  this  is  a  good 
custom.  This  may  be  considered  as  a  grant  of  lands  and 
tenements  to  A.  fpr  the  life  of  JB.  and  C,  by  which  the 
grantor  has  piirted  with  his  interest,  not  merely  for  the  life 
of  A.J  but  also  for  the  lives  of  B.  and  C. ;  therefore  if  A* 
dies,  the  law  only  says,  tl^at  be  who  first  enters  shall  occupy. 


Dob 
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If  the  grant  is  to  J.  and  bis  heirs,  tbeti  the  heir  is  to  take;        ibSS. 

bat  the  lord  having  made  such  a  grant  as  this,  the  question 

is,  whether  there  may  not  be  a  good  custom. to  grant  such 

a  copyhold,  so  as  to  pass  the  whole  interest  out  of  the    Goii»ABna» 

lord  during  the  lives  of  the  two  cestuys  que  vies.     Now  if 

it  passes  the  whole  interest  dunug  .the  lives  of  these  two 

persons,  then,  according  to  the  custom,  they  shall  hold  .in 

succession,  unless  the  grantee  shall  devise  the  estate.    I 

confess  I  can  see. nothing^ unreasonable  in  such  a  custom* 

Speaking  generally  of  it,  .1  am  clearly  of  opinion  that  it  is 

good.    It  is  contended  that  this  custom  cannot. apply  to 

auch  an  estate  as  this,  or  at  least  that  it  cannot  apply  to  the 

present  case,  because  it  appears  that  Samuel  Goddard  for« 

merly  held  this  estate  for  the  lives  of  two  other  person|» 

namely,  Henry  Davie  the   elder,   and  Hetiry  .Dane  the 

younger;  and  the  custom  finds,   that  if  the  grantee  dies 

without  making  a  devise,  then  the  persons  for  whose  lives 

he  held  shall  take  in  succession.     Now  it  b  said,  that  if 

that  custom  is  to  be  taken  strictly,  it  will  prevent  the  gmtitee 

from  ever  making  a  surrender.    I  do  not  see  that  such  a 

consequence  follows  whilst  he  continues  grantee,  and  it  aj^ 

pears  in  point  of  fact  that  this  grantee  had  made  a  surrender 

of  the  estate  whilst  he  was  seised.    The  last  point  made 

is,  that  in  this  particular  case  Samuel  Goddard  is  spoken 

of  as  '*  sole  purchaser"  of  the  estate  by  payment  of  a  fine  of 

21/.    I  take  it,  that  he  is  the  only  person  who  has  paid 

this  money,  and  we  are  bound  to  presume  that  it  wad  his 

own  money,  and  I  see  no  reason  why  a  man  with  his  owa 

money  should  not  buy  an  estate  for  himself.    The  word 

*'  successively*'  is  not  an  idle  word  in  this  grant,  because  it 

is  obviously  applicable  to  a  holding  by  persons  one  after 

•the  other.    That  word  is  quite  unnecessary  to  any  posse»« 

sion  of  the  :estate  by  Satnuel  Goddard^  because  he  is  to 

have  it  for  the  lives  of  two  persons,  and  the  longest  liver 

of  them.    It  is  immaterial. to  him  whether  the  word  **  auo- 

cessively''  is  applicable  t9  bis  possession  or  not,  because 
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lan*  io  long  a»  either  of  them  litee  he  is  to  hare  die  celmte. 

'^"'^  I  thwk  tlM  CHfllrai,  qpetkiiig  of  it  generally,  ie  good,  end 

«.*  ibere  is  nothing  in  the  perticuhr  Ibcts  of  this  case  to  take 

«w»A«i.  jt  ^„|  ^  jh^  custom* 


BATtBY,  J«-^I  sm  of  the  saoe  opimon*  If  it  had  been 
made  out  in  ailment  that  this  custom  would  take  vny 
from  the  gmntee  the  power  of  disposiog  of  the  property  by 
surrender  dnring  his  Kfe^  I  ahould  have  thought  it  anreason* 
able,  and  on  that  ground  Yoid«  But  I  do  not  consider  that 
to  be  the  effect  of  this  custom.  I  apprehend  the  custom 
\  means  tins,  that  if  upon  such  a  grant  as  this  the  grantee 
shall  not  make  any  disposition  of  bis  property  by  surrender 
during  his  lift,  or  shall  not  by  any  instrument  whidi  is  to 
operate  after  Ms  death,  devise  away  tiie  property,  then  the 
persons  who  ere  named  succesnvely,  as  the  cestnys  que  vies, 
shall,  in  succession,  take  the  estate ;  and  I  think  the  word 
^*  suecessivelyl  is  introduced  into  this  grant,  with  reference 
to  the  custom,  merely  for  the  purpose  of  shewmg  in  what 
manner  die  cestuya  qae  vies  are  to  take.  If  a  copyhold  is 
given  to  a  man  and  hU  hetr$  daring  the  life  of  B.  and  C, 
his  heirs  shall  be  special  occupants.  There  can  be  no  ge- 
neral occupancy  of  a  copyhold  estate,  and  therefore  the 
same  words,  if  applied  to  a  freehold,  would  create  a  general 
occupancy^  and  would  devest  the  grantor  of  all  mterest  in 
the  estate  until  both  the  cestuys  qne  vies  were  dead ;  but 
without  custom  ibey  would  not  have  such  an  effect  upon 
a  copjrhold  estate*  The  foestion  then  is,  whether  by  cus^ 
torn,  that  may  or  may  not  be  good;  and  I  think  the  case  of 
Smafik  v.  P^rthalhm  (a)  i»m  auihoiity  to  ahew  that  it  may. 
It  is  admitted  in  aigument^  that  if  the  woids  <<  and  his  as- 
signs'' were  introduced  into  die  present  case,  ihey  wovild  en»- 
title  the  cestnys  que  vies  to  take  in  sfKcseaion.  Referring, 
faowevor,  to  that  case,  Aere  is  really  no  snbstantial  differance 
bet^'^n  that  and  the  present.  In  that  case  there  was  a 
<a}  t  Ld.  Raynf.  994. 
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grant  to  A.  and  hrs  astigns,  to  iiold  to  bim  during  ilie  live»        1823. 
of  JB.  and  C.    He  would  therefore  have  a  right  to  hold 
daring  the  lives  of  B.  and  C.|  and  his  ataignt  would,  by  spe* 
cial  occupancy,  be  entided  to  hold  for  the  lives  of  B.  and  C.     Goddard. 
But  he  made  no  assignment.    Then  he  made  no  use  of  the 
words  **  hb  assigns;''  luid  if  he  made  no  use  of  those  words, 
then  it  seems  to  me,  that  the  case  stood  exactly  as  if  the 
words  ''  and  his  assigns''  had  not  been  mentioned.    In  the 
caise  of  Bight  v.  Bawdenia),   the  limitation  was  without 
the  words  *'  his  assigns/'    It  was  simply  a  grant  to  A.^  to 
boM  to  the  said  A,  for  the  lives  of  B^  and  C,  and  the  longest 
liver  of  them  successively.    What  did  the  Court  say  there  ? 
They  did  not  decide  that  do  such  custom  could  be  valid  in 
law^  bat  they  said  that  without  custom  (inasmuch  as  thefe 
can  be  no  general  occupancy  of  a  copyhold  without  custom^ 
and  as  the  grant  was  not  framed  so  as  to  point  out  a  special 
occupancy)  the  ceatuys  que  vies  were  not  entitled  to  take* 
But  if  there  had  been  a  custom,  the  Court  (as  fiMr  as  we 
can  collect  their  opinion)  did  not  appear  to  entertain  any 
doubt  whatever  upon  .the  subject.     The  wprd  ^  succes- 
sively," contained  in  this  grant,  cannot  be  understood  so  as 
to  give  any  sensible  meaning,  unless  it  is  taken  with  refer* 
ence  to  the  custom  in  question,  and  it  is  for  the  convenience 
of  the  lord  that  there  should  be  that  descriptioii  of  special 
occupancy  which  the  custom  in  tUa  ease  points  out.    The 
grant  is  to  Samuel  Goidard,  not  for  his  owi^  Hfo,  but  for 
the  lives  of  John  Goddard  and  Damd  Ooddard,  his  smM> 
and  the  life  of  the  longest  liver  of  tbemsuoceasively.  What 
effect  would  that  have  had  i    It  would  have  given  t»  Sammel 
Goddard  the  estate  lo  bold  for  his  own  Itfs,  provided  either 
John  or  Daniel  should  so  long  Kve;   bot  it  wovid  bave 
given  him  no  greater  estate*    He  would  have  it  so  long  as 
John  or  Daniel  AoM  respectively  live.    There  are  words 
to  give  it  to  him  for  tbtir  joint  lives,  and  the  life  of  the 
survivor.    Why  then  is  the  word  successively  introduced  f 
(a)  3  East,  Sd9. 


Doi 

V. 
OODDARD. 
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1B23,       Not  ^h  a  view. to  tke  quantum  of  interest  which  he ' 

to  take,  but  with  this  view,  namely,  that  there  shonki  be  m 
succession  to  the  estate,  which  succession  was  to  continue 
in  the  sens  respectively.  According  to  the  argument  for 
the  plaintiff,  Samuel  Goddard  only  was  to  take,  and  as 
soon  as  his  interest  ceased  by  his  death,  though  John  and 
Dame/ were  both  then  living,  still  the  estate  must  revert 
back  again  to  the  lord.  But  the  word  ''  succesMvely,"  as 
it  seems  to  me,  can  have  no  meaning,  unless  this,  that  as 
soon  as  Samuel  Goddard  the  grantee  died,  then  John  and 
Daniel,  if  they  were  both  living,  were  to  take  in  suocession. 
John  was  to  have  the  estate  in  succession  after  his  father's 
death,  and,  as  soon  as  John  died,  Daniel  yfua  to  take,  if  he 
should  survive.  I  think  the  word  ''  successively"  is  to  be 
understood  as  qualifying  the  words  in  which  this  special 
occupancy  is  pcun^ed  out,  and  that  by  the  custom  of  this 
manor  the  sons  were  to  take  as.  if  they  themselyes  were 
named  in  the  grant.  For  these  reasons  1  am  of  opinion  that 
this  is  a  good  custom,  and  entitles  John  Goddard  the  de- 
fendant to  hold  thb  estate  as  a  special  occupant  during 
his  life* 

•  HoLROTD,  J<-— I  am  clearly  of  opinion  that  the  custom 
stated  in  this  case  is  good  and  valid  in  point  of  law.  As  to 
the  argument  vriiich  is  applied  to  the  wording  of  the  cus^ 
torn,  I  think  it  is  not  tenable.  I  think  the  custom,  as  stated, 
implies  no  more  than  that  if  the^  grantee  continues  to  fill 
the  character  of  grantee,  and  does  not  make  a  devise  before 
his  death,  the  cestuys  que  vies  are  to  take  in  succession* 
I  .think  the  custom  does  not  prevent  the  grantee  £rom 
surrendering  his  estate,  and  that  this  general  statement  of 
the  custom  applies  only  to  a  case  where  the  grantee  devises 
the  estate,  but  the  estate  continues  in  him  as  grantee.  Then 
the  question  is,  whether  the  custom  is  a  bad  custom  in  its 
own  nature.  I  think  it  can  only  be  considered  as  a  bad 
custom,  upon  the  ground  of  its  bemg  unreasonable.  That 
is  the  only  objection  upon  which   the  argument  can  be 
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fiMiiided.    But  a  ciutom  to  entail  in  the  case  of  a  copyhold       1683. 
eatate  does  only  tkat  which  the  common  law  itself  does  in      ^'^^^/'^^ 
the  case  of  freehold  estates,  and  therefore  this  cannot  be  v. 

deemed,  bylaw,  an  unnasonaUe  custom,  unless  it  can  be  ^^^^^^^^ 
said  that  a  custom  by  the  common  law.  itself  is  unreason* 
able.  Now  if  die  common  law  custom  with  respect  to  £ree^ 
holds  is  reasonable,  there  is  no  ground  for  saying  that  such 
a  custom  shall  be.  unreasonaUe  with  respect  to  oopyhdds* 
In  this  case  the  lord  has  by  the  words  of  his  grant  ex- 
pressly referred  to  the  custom,  whether  reasonable  or  un- 
reasonable. The  word  <'  successively"  can  have  no  meai»-  , 
ing,  unless  it  has  reference  to  the  custom  in  question.  Tlie 
lord  therefore  makes  the  grant  with  refenenee  to  the  special 
custom.  If  the  effect  of  the  special  custom  is  to  make 
special  occupants,  the  cestuys  que  vies  shall  become  spe^ 
dal  occupants.  When  the  lord  makes  a  grant  of  the  estate 
to  be  held  in  succession,  with  reference  to  die  special 
custom,  he  must  be  bound  by  that  custom,  unless  it  is  un- 
reasonable. This  custom  cannot  be  considered  unreasons- 
able.  Here  the  lord  makes  his  grant  with  reference  to  an 
existing  custom,  and  as  the  custom  may  be  good  at  com- 
mon laW|  there  is  no  ground  for  considering  it  as  unreasons- 
able,  and  it  is  only  on  that  ground  we  can  hold  this  grant 
to  be  void. 

Best,  J. — If  this  custom  to  grant  a  copyhold  estate  for 
three  lives  be  void,  and  the  lord  has  a  right  to  take 
back  the  estate  upon  the  death  of  the  first  taker,  though, 
that  person  paid  a  fine  upon  the  grant,  still  we  should  be 
bound  to  come  to  that  decision,  however  we  might  lament 
the  hardship  of  it.  But  I  think  we  are  not  required  to 
come  to  that  conclusion.  This  custom  can  hardly  be  con- 
sidered as  unreasonable.  Indeed  it  has  not  been  argued 
that  it  is  unreasonable  per  se,  nor  could  it  be  so  contended^ 
The  argument  on  behalf  of  die  plaintiff  is  bottomed  on  the 
principle,  that  the  custom  is  inconsistent;  and,  if  that  ob- 
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IMS.       jectfM  had  been  etliblUhed^  probablj  the  plaintiff  waaiA 
have  been  entitled  to  judgment.    1  do  net,  however,  thiok 
this  custom  10  inconaistent.    The  grant  is  to  Sanuud  God* 
durdf   fat   the   lives   of  John   and  Danid  Goddard   his 
eons,  end  the  life  of  the  longest  liver  of  them.    Now  it  is 
dear  from  this*  that  the  interest  in  die  property  was  given 
entirtly  to  Samml  Goddard,  and  diat  it  was  to  oontinae 
during  the  lives  of  his  two  sons  encoessivdj.    It  certainly 
could  not  be  enjoyed  by  himself  longer  than  his  own  life ; 
but  his  interest  is  to  continue  during  the  successive  lives  of 
bis  two  sons.    Is  there  tkm  any  thing  inconsbtent  in  a  cus- 
tom which  should  enable  the  grantee  to  dispose  of  diat  in- 
terest in  the  mean  time  by  devise  or  otherwise?     I  appre- 
hend there  is  nothing  in  the  general  law  of  the  country 
which  renders  it  so;   on  die  contrary,  it  is  supplying  a 
dekct  which  appears  on  die  face  of  die  grant,  because 
on  the  face  of  the  grant  there  is  no  habendum  to  th^  cestuys 
que  vies,  and,  widiout  such  a  cnstom,  what  is  to  become 
j^  the  property!    Though  this  is  a  grant  to  the  first  tak^ 
for  the  lives  of  two  other  persons  successively,  yet  there 
are  no  words  wUcb  would  give  the  estate  to  the  cestuys 
jfue  vies  as  grantees;  but  this  defect  is  supplied  by  the 
custom  of  the  manor.    In  deciding  this  case,  we  need  no 
express  authority;  but  if  we  did,   it  seems  to  me  to  be 
impossible  to  distinguish  this  in  principle  from  Smartle  v. 
PeukalhWf  which,   tl^ough  in   its  circumstances  differing 
from  the  present  case»  is  applicable  to  it  upon  the  ge- 
neral principle  there  recogoiaed.     In  the  case  of  Right  v. 
Bawden  the  point  was  decided  against  the  grant,  on  the 
giround  of  the  absence  of  a  custom ;  but  in  deciding  that 
case,  the  Court  expressly  recognized  the  case  of  Smartle 
.V.  Penhattow.    It  b  said  that  diese  copyhold  grants  are  to  be 
construed  most  stricdy,  and  the  case  of  Wright  v.  Kemp(a) 
has  been  cited.    But  it  is  to  be  recollected,  that  diat  was 
a  case  between  two  copjfhoiders,  and,  as  between  two  copjr- 
<e)3T.R.ero. 
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holders,  the  rule  there  laid  down  may  be  applicable ;  but  1M3. 
grants  of  this  kind  between  copyholder  and  lord  are  to  be  ^^'"^^ 
construed  most  beneficially  for  the  copyholder,  and  most  v. 

strongly  against  the  lord.    That  is  the  rule  which  applies  in    ^*^"^"*^***« 
every  case  of  grant;  for  the  grant  is  to  be  taken  most 
strongly  against  the  grantor.    The  case,  therefore,  which  has 
been  cited  has  no  effect  upon  the  argument  in  this  point  of 
Tiew.    All  the  other  cases  cited  were  cases  where  the  cus- 
tom was  void  for  uncertainty.    A  custom  which  is  uncer- 
tain is  no  custom  at  all;  but  it  is  impossible  to  contend  that 
this  is  an  uncertain  custom.    If  it  is,  it  may  be  contended 
that  the  common  law  of  the  country,  which  says  that  a 
man's  estate  may  descend  to  his  heir  at  law,  or  diat  pro- 
perty may  be  devised  so  as  to  pass  in  a  given  course,  unless 
that  course  be  interrupted,  is  uncertain.    The  custom  in 
this   case  is  perfectly  certain.     The   position  cited    from 
Coke*s  Copyholder,  which  says,  **  that  a  custom  which  de- 
pends upon  the  will  or  pleasure  of  another  is  uncertain  and 
void,''  does  pot  apply,  because  the  uncertunty  must  be  in 
the  custom  itself.    That  is  not  the  case  in  this  instance, 
because  the  custom   is   perfectly  certain  and  intelligible. 
Here  this  estate  is  to  descend  to  the  cestuys  que  vies  succes- 
sively,  unless  the  first  taker  has  by  devise  thought  proper 
to  interrupt  the  course  of  descent.    The  custom  provides 
what  shall  be  done  in  such  case.    Therefore  the  objection, 
on  the  ground  of  uncertainty,  cannot  be  raised.    For  these 
reasons  I  am  of  opinion,  both  accordmg  to  law  and  the 
custom,  that  the  lord  has  no  right  to   re-enter  upon  this 
property. 

Postea  to  the  defendant. 
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SUwrdM^fi       The  King  9.  The  Inhabitants  of  Nobthwold« 

JprU  26. 


At  the  end  of  J5Y  an  order  of  two  Justices,  WilHam  Thorpe  was  re-> 
?/^jY^Uh  of  ^^^^^  from  the  parish  of  FeUwell  to  the  parish  of  North- 
beUi^aboot^to  "^^'  '^^^'^  ^"  ^®  county  o{  Norfolk,  as  the  place  of  his 
lemove  into  last  legal  settlement;  and,  on  appeal,,  the  Sessions  con- 
B.,  MkTto^  firmed  the  order,  subject  to  the  opinion  of  this  Court,  oa 
S^rold^S;     the  following  caae:- 

like  to  iro  with  The  pauper  was  hired  for  a  year  from  Michaelmas  to 
me  thither?"     n*^.  .      ,  ,,.  v     i     ■      .  •  i_      r 

Servant  said     Mtcnaelmas ;  served  his  master  accordingly  m  the  parish  of 

j^Ns^n.^'Mtu-  ^orthwold,  and  received  his  wages.    ITie  day  before  the 

let  replied,      end  of  the  year,  die  master,  being  then  about  to  remove  to 

are  scarcely     Brandon^  asked  the  pauper  if  he  would  like  to  go  with  him 

for  tfe^ork    thither?  The  pauper  answered  that  he  had  no  objection. 

trv'^'Th^s  r-  ^^  master  replied,  that  he  feared  that  the  pauper  was 

▼ant  went  into  scarcely  strong  enough  for  the  work  there,  but  he  might  try. 

serving  'his      The  pauper  then  asked  to  go  sftid  see  his  friends,  and  re- 

weeks^  thelat-  turned  to  the  master  at  Northwold  the  day  after  Michaelmas 

ter  asked  him  day.  He  then  drove  his  master's  team  to  Brandon,  and 
what  wages "«.,.,.  .         ,  •  •  •         <• 

expected ;  to    remained  m  his  service  there,  without  any  other  hiring,  for 

swered,        '  the  space  of  six  weeks,  when  the  master  asked  him  what 

please ''The  ^*8®*  ^^  expected.     The   pauper  answered,  "what  you 

master  then  please."    The  master  replied  that  he  would  give  him  the 

give  him'  the  ^^^  as  the  year  before,  to  which  the  pauper  assented,  and 

year  befonT-  continued  in  his  service  till  within  ten  days  of  the  next 

with  which  he  Michaelmas,  when,  on  a  quarrel,  they  parted,  and  the  master 

and  remained  deducted  seven  shillings  for  ten  days.     The  question  was 

untilVicIaS^  whether  the  pauper  was  settled  in  Brandon. 

mas,  minns  ten 

days;   for 

which  period        Flaunagan  and  Dover,  in  support  of  the  order  of  Ses- 

the  master  de-    .  1111  «  •  . 

docted  a  pro-  Mons,  contended,   that  there  was  no  hiring  to  serve  for  a 

M!^nt*of       y®*^  ^"  '^^  P*"***   ^f  Brandon,  and  therefore  the  pauper 

wages  s  Held, 

that  thii  was  a  conditional  hiring,  and  confeired  a  settlcnent  on  the  servant. 


V^s  legal];  setded  in  Horthwold.  Tb^  conversation  between  1828. 
the  pauper  and  the  master  when  the  yea  A  service  in  the  -«|^^^^ 
latter  parish  was  ended,  cldkrly  did  not  amount  to  a  yearly  «, 

hiring^  and  the  test  oF  this  was,  that  at  any  time  during  the  ihrabitavts 
six  weekd^  when  the  panper  served  in  Brandon,  the  master  ^  ^ 
might  have  turned  him  away  without  notice,  and  without 
paying  him  any  wages,  there  being  no  contract  for  the  pay-> 
inent  of  wages  until  the  end  of  that  time,  and  in  like  manner 
the  pauper  mi^t  also  have  left  his  masted  without  notice. 
It  could  not  be  said  that  the  service  in  Narthwold  might  be 
connected  with  that  in  Brandon,  so  as  to  continue  the  same 
l^ation  of  master  and  servant.  The  contract  in  Northwold 
Mas  complete  and  ended,  before  the  pauper  went  into 
Brandon ;  and  it  was  not  until  six  weeks  afterwards  that  any 
fresh  contract  was  made.  At  the  end  of  the  six  weeks  the 
.tnaster  clearly  might  have  said,  **  you  do  not  suit  me,  and 
therefore  I  Shall  not  keep  you.'^  This  proved  to  demonstra- 
tion that  there  was  no  hiring  for  a  year  in  that  parish. 
They  cited  Rex  v.  Ham  (a),  Rex  v.  Hoddesdon  (i),  and  Rex 
V.  Marion  (c).  '  Whether  in  fact  there  was  a  second  hiring 
for  a  year,  was  peculiarly  for  the  Sessions  to  determine* 
The  Sessions  had  decided,  that  there  was  no  hiring  in 
Brandon,  and  unless  the  Court  saw  that  the  Sessions  had 
come  to  an  unreasonable  conclusion,  they  would  not  disturb* 
their  decision.  For  this  they  cited  iiex  y.  Overnorton(4)$ 
and  Rex  v.  J^rley  (e). 

if.  Cooper,  contr4.    This  is  at  leasf  a  conditional  hiring 
for  a  year  m  Brandon,  and   there  having  been  a  service       , 
dnder  it  for  forty  days,  the  pauper  is  settled  in  that  parish*    . 
On  the  day  before  Michaelmas,  whilst  the  pauper  is  living 
with  his  mvLSler  in  Northwold,  the  master  asks  him  if  hcS 
would  like  to  go,  and  live  with  him  in  Brandon.    Tlie  pau« 

(a)  Bnirr.  S.  C.  304.  (<f)  15  East,  347. 

(6)  Card.  23.  {i)  4  B.  A  A.  6U. 

\c)  4  T,  R.  25r. 
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be  goes  iptp  that  parish  wjth  his  mast^.    At  that  time  it  ia 
9.      *    quite  clear,  that  it  was  ia  the  contemplation  of  the  p^rtief 
iNBABrmfTi  ^'^  ^  pauper  should  lire  with  bis  m^ter  until  the  end  of 
of  the  eoBuiifg  year,  and  that  the  contract  was  to  be  impliedly 

governed  )iy  the  terms  of  the  pieqeding  contract.  This  if 
clearl;  i|  gofxl  settlepoept  according  to  the  principle  of  de- 
cided 5afe4.  {Ift  cited  J^  v.  Under  Parrow  and  Bradl^ 
Field  (a).  Hex  t-  4^n  ik),,  -Bej  t.  Qroicombe  (f),  and 
MeJPY.$^tfQa^d), 

Abbott,  C.  J. — J  am  of  opinion,  that  tbare  was  a 
second  hiring  for  a.  j^ar,  to  serve  in  Jirnndon,  and  di^re- 
fore  the  orders  must  be  quashed.  Just  before  the  end  of  the 
first  year,  the  master  sa>s  to  the  pauper,  *^  Will  you  go  with 
me  iutQ  Brandon,?'  The,  paup^  saysi  he  has  no  objection. 
If  nothing  piore  passed,  it  is  cle^r  that  that  would  be  a 
hiring  for  another  year.  The  ifi^ster  tbeu  says^  **  lam 
afraid  you  will  not  be  s^qng  epougb  for  th^^  work  there,,  but 
try.''  The  mailing  of  that  is,  '*  We  shall  contract  for  ^ 
year,  but  if,  upon  a  little  trial,  I  find  you  are  not  stropg 
enough,  theq  our  coptr^ct  is  at  an  end-"  That  b  a  condi* 
lional  hiring.  J'\^  pauper  tries^  is  found  strong  enougl^ 
and  residues  for  forty  days.    This  is  a  settlement, 

Baylet,  J. — It  b  a  defeasible  contrajCt  for  a  j^ar^^  aad 
a  settlement  is  gained. 

HoLROYD,  J. — ^This  i^  a  conditional  bifing^  for  a  year^ 
the  condition  being,  the  paitper  having  strength  enough  to 
do  tl|e  ^qrk.  The  contract  b  not  in  express  terms  for  a 
yjear,  but  still  that  does  not  prevent  a  conditional  hiring  foi; 
a  year  operating  (e). 

Order  of  Sessions  quasbed. 

(a)  Burr.  S.  C.  548.  (d)  1  Esft,  656. 

(6)  t  CoMt,  275.  («)  Be$t,  J.,  mu  sbieQt. 

(0  Bnrr.  S.  C.  tb$. 
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The  Kin©  v.  Susannah  Palmbr.  Saturday; 

April  26. 


X  HE  defendant  appealed  to  the  Sessions  against  a  rate  Where  the 
made  for  the  relief  of  the  poor  of  the  parish  of  Famham  river  naviga- 
Jll  Saints,  in  the  county  of  Siifolk,    The  assessment  was  S,?on jrfoaf- 

as  follows : ^fi«"  differient 

parUheii,  was 
"  Otitsctters.*  rated  to  tbe 

Mrs.  Palmer,  a  wharf  and  buildings,  sitaate  in  ^ 

Fornham  All  Saints,  adjoining  the  river  Lart,  alias 

Burn,  and  occupied  and  used  for  the  purposes  of 

the  navigation  of  the  said  river,  and  the  towing 

paths,  locks,  sluices,  and  other  works,  vrithin  the 

said  parish  of  Fornham  All  Saihts,  also  occupied 

and  used  for  that  pufpose,  and  the  tolls  arising 

therefrom,  'due  at  Fornham  All  Saints. 


I^oor 

tonrteenth  pa« 
rish  (in  whicll 
the  profits 
arising  from 
the  whole  na-t 
'jfQfin  vigationwere 
**^^  received)  in 
respect  of  the 
whole  amount 
of  the  profits : 
Held,  that  the 
•    rate  was  too 
high,  and 
ought  to  have 
...  .  .  ,        been   appor- 

The  Sessions  confirmed  the  rate,  subject  to  the  opinion  tioned  among 

of  this  Court  on  the  following  case : —  rishes  throngh 

By  an  act  passed  11  &  12  JVilL  S,  intituled,  *'  An  act  ^tioa*5i^dl' 
for  making  the  river  Lark,  alias  Burn,  navigable,'^  Henry 
Ashley,  Esq.,  his  heirs  and  assigns,  were  empowered  and 
aothorized  to  make  navigable  the  river  Lark,  otherwise 
Burn,  from  a  place  called  Long  Common,  a  little  below 
Mildenhall  mill  to  Bury  St.  Edmunds,  and  for  that  pur- 
pose to  cleanse  and  open  the  river,  and  to  dig  and  make 
cuts  dnd  water-courses;  to  erect  and  build  sluices  and 
bridges,  and  to  set  out  and  appoint  towing  paths  and  haling 
ways  through,  over,  and  along  the  ground  adjoining  or  near 
to  the  said  river,  being  the  ground  of  the  king  or  any  other 
person  or  persons,  first  giving  such  satisfaction  to  the  owners 
and  proprietors  of  the  said  ground  as  certain  commissioners 
(appointed  by  ihe  act)  should  direct ;  and  it  was  also  pro-* 
vided,  that;  after  such  payment,  the  said  Henry  Ashley,Esq.t 
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ld2d.  l>is  heirs  and  assigns,  should  have,  use,  and  enjoy  die  said 
cuts^  water-courses,  bridges,  sluices,  towing  paths,  and 
haling  ways,  in  as  ample  and  beneficial  a  manner  as  if  die 
Palmkr.  same,  by  good  title  and  sufficient  couTeyance  in  the  law,  bad 
been  absolutely  sold  and  conveyed  to  him,  his  h^rs  and 
assigns.  By  sec.  12,  the  said  £f.  Aihky,  his  hem  and 
assigns,  were  empowered  to  demand  and  receive  for  die 
freight  of  goods  up  the  river,  from  MildenhaU  mill  to 
Bury,  or  down  the  river,  from  Bury  to  MildenhaU  mill,  at 
such  place  or  places  adjoining  the  said  river,  as  he,  his 
heirs  or  assigns,  or  their  deputies  or  servants,  should  think 
fit,  certain  rates  or  tolls  therein  mentioned^  and  a  propof> 
donate  rate  or  toll  for  any  less  distance.  By  an  act  of  the 
57  Geo.  3,  for  amending  the  last  mentioned  act,  certain 
commissioners  were  empowered  to  direct  the  haling  ways 
of  the  river  Lark  to  be  widened,  and  to  ascertain  what 
sum  or  sums  of  money  should  be  paid  by  the  proprietors 
of  the  navigation  as  a  recompence,  for  the  use  of  the  lands 
or  grounds  which  should  be  set  out  and  directed  to  be 
taken,  had,  and  used  for  such  haling  ways.  By  a  private 
act,  4 1  Geo.  3,  for  inclosing  the  common  fields  and  waste 
grounds  in  the  parish  of  Fornham  All  Saints,  part  of  which 
common  fields  and  waste  grounds  adjoined  the  said  river, 
commissionecs  were  empowered  to  set  out  public  and  pri- 
vate roads,  ditches,  fences,  banks,  drains,  and  watcar^courses ; 
but  it  was  provided  that  they  should  not  make,  do,  or  exe- 
cute any  work,  bank,  drain,  water-course,  fence^  or  odier 
diuig  whatsoever,  which  should  occasion  any  impediment 
to  the  navigation  of  the  river  Lark,  the  overfalls,  draius, 
and  landing  places,  or  to  the  haling  ways  or  towing  paths^ 
upon  or  along  the  banks  of  the  river,  belonging  to  the  na- 
vigation or  the  proprietor  thereof.  Provided  also^  that  in 
setting  out  the  width  of  the  haling  banks  (if  any  should  be 
set  out)  respect  should  be  had  to  the  soil  so  to  be  set  out^ 
and  that  after  the  same  should  have  been  separated  fron^ 
the   remainder  of  the  land   intended^  to  be   allotted  and 
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^hrainedy  the  same  should  become  vested  in^  and  at  all  times 
thereafter  supported  and  kept  in  repur  by  the^  owner  or 
proprietor  of  the  said  navigation,  freed  and  discharged  from 
shuckage,  and  all  rights  of  common.  This  act  contained 
the  general  saving  clause. 

The  counsel  for  the  appellant  contended,  that  this  act 
vas  not  admissible  in  evidence,  unless  it  was  proved  that 
the  appellant  was  a  consenting  party  thereto.  By  the  award 
of  the  commissioners  certain  copyhold  land,  situate  in  the 
^aid  parish  of  Fomham  All  Saints,  but  distant  from  the 
line  of  the  navigation,  was  allotted  to  the  appellant  under 
the  provisions  of  the  said  act,  to  which  she  was  duly  ad- 
mittedj  and  of  which  she  has  ever  since  been  and  is  now  iii 
possession.  The  Inclosure  Act  was  admitted,  subject  to 
the  opinion  of  this  Court.  In  pursuance  of  the  Inclosure 
•Act,  the  commissioners  by  their  award,  dated  22d  Septem^ 
-her,  1804,  set  out  and  appointed,  within  the  parish  of  JPorn- 
ham  All  Saints,  a  haling  %vay  or  towing  path,  of  twelve 
feet,  along  the  west  side  of  the  river  Lark,  where  it  had 
been  customary  and  usual  to  hale  or  tow,  within  the  same 
parish,  for  the  use  and  convenience,  and  as  the  property  of 
the  appellant  and  her  heirs,  proprietor  or  proprietors,  for 
the  titne  being,  of  the  navigation,  and  for  the  use  and  cou- 
venience  of  all  other  persons  using  or  navigating  upon  the 
same,  for  the  purpose  of  haling  or  towing  thereon. 
Mr.  Ashley  the  original  undertaker,  from  whom  the  de- 
fendant, through  her  late  husband,  derives  her  title,  made 
the  river  navigable  from  Mildenhall  to  Fornham  All  Saints, 
a  distance  of  twelve  miles  and  a-half,  but  it  was  never  made 
navigable  as  far  as  Bury,  nor  beyond  Fornham  All  Saints. 
This  navigation  extends  tiirough  fourteen  different  parishes, 
and  is  the  boundary  between  Fomham  All  Saints  and  Forn- 
ham St.Mdrtijfs,  half  of  the  channel  to  the  centre  thereof 
being  in  the  former,  and  half  in  the  latter  parish ;  but  the 
towing  path,  and  the  half  of  one  sluice,  and  two  locks,  are 
in  Fornham  All  Saints,   the  remaining  half  of  the  same 
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1623.        aluice  and  locks  being  in  Famk&m  Si.  Martin's.    Tlie  fiow- 
^"^^^^^^      ing  path  is  separated  from  the  adjoinbg  lands  bj  a  dildi. 
V.  The  appellant  is  not  an  inhabitant  of  Farmham  Alt  SmiU, 

Palmkr.  ^^^  resides  in  Burjf.  She  is  the  «wn6r  under  a  distinct  title 
of  a  ^harf  or  coal  yard^  of  about  four  acres,  lying  in  the 
former  parish,  and  adjoining  to  and  situate  at  the  eitremity 
of  the  said  navigation,  in  which  said  wharf  are  several  ware- 
houses and  other  buildings.  DifiFerent  portions  of  this 
wharf  or  coal  ytrd  are  from  time  to  time  allotted  by  the 
agent  of  the  appellant  to  the  principal  coai  merchants  who 
use  this  navigatioui  to  the  number  of  fourteen  or  fifteen. 
They  pay  no  rent  for  these  portions,  but  keep  the  division 
fences  of  their  respective  portions  in  repair.  These  difieient 
portions  are  varied  from  time  to  time  by  the  ag^nf  of  the 
appellant.  Large  quantities  of.coak  are  carted  at  6nce 
from  the  boats,  and  not  deposited  in  the  coal  yard ;  bnt  it 
is  necessary  for  the  accommodation  of  the  wholesale  dealers, 
using  the,  navigation,  that  they  should  have  a  place  whereon 
to  deposit  their  goods,  but  the  appellant  is  not  bound  to 
provide  such  place.  The  buildings  and  Uie  outer  fences, 
and  walls  inclosing  the  wharf,  and  the  towing  paths,  locks, 
and  sluices,  are  repaired  by  the  appellant,  and  were  erected 
by  her  or  her  ancestors ;  but  it  was  not  admitted  by  the 
appellant  od  the  trial  of  the  appeal,  and  save  as  aforesaid 
it  did  not  appear,  that  all  these  things  were  repaired  by  her 
as  owner  of  the  navigation.  Up  to  the  year  1816  the  ap- 
pellant was  rated  on  a  rental  of  17L  for  the  coal  yard,  uid 
no  rate  was  imposed  upon  the  profits  of  the  navigation. 
The  annual  value  of  the  coal  yard,  as  mere  land,  is  not 
above  3/.  Since  the  year  1816  up  to  the  making  the  assess- 
ment appealed  against,  she  has  been  rated  m  the  parish  of 
Fomham  All  Sainti  for  tolls  arising  from  the  navigation  and 
warehouses  at  250/.  per  annum.  The  tolh  becoming  due 
and  received  by  the  appellant  for  goods  landed  in  the  parish 
of  Fornham  All  Sainti,  equal  the  amount  of  the 
n^enU 


/ 
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'  Demnan,  C.  S.  and  Tmdal,  m  impport  of  the  rate,  en- 
deHroured  to  distinguish  diis  ease  from  Rex  ^.  Milton  (a), 
and  ReM  v.  The  Trent  and  Merkey  Cdnal  Company  (b),  and 
urged  the  difficulty  of  ap||K>rtioniDg  (he  ratey  but  the  Court 
baring  idtimated  that  the  late  decisions  were  quite  conclusive 
of  the  questioa^  the  ai^^ument  was  abandoned. 

AsBOTt,  C.^J. — I  am  of  opinidn,  that  the  defendant 
has  been  rated  too  high  in  the  paririi  of  ForrAant  All  Stnnts. 
The  cose  of  Rex  v.  The  Trent  and  Mersey  Canal  Company  is 
the  converse  of  this  case,  nor  is  it  distinguishable  in  principle 
from  Rex  v.  Milton.  Here  the  navigation  runs  through  four- 
teen different  parishes,  and  the  whole  is  rated  to  the  amount 
of  250/.  in  the  parish  of  Fornham  All  Saints.  Now^  having 
decided  that  a  canal  is  rateable  in  each  and  every  parish 
throtigh  which  it  passes,  it  follows  that  this  rate  should  have 
been  separated  into  fourteen  different  portions,  instead  of 
being  imposed  entirely  in  one  parish.  If  this  were  not  ^o^ 
the  navigation  might  be  rated  twice  over.  The  principle 
upon  which  this  is  founded,  is  very  plain  and  simple.  I  have 
the  utmost  reverence  for  the  learning  of  the  Judges  who 
decided  some  of  the  former  cases  upon  questions  of  this 
nature,  where  a  contrary  doctrine  has  been  held,  but  still  of 
late  years,  the  Court  has  been  gradually  coming  t6  what  is 
the  true  principle,  and  unquestionably  the  common  sense  of 
the  thing,  namely,>  that  in  whatever  parish  the  land  is  oc- 
cupied, as  land  covered  with  water,  and  is  productive  of 
profit  to  the  proprietor,  it  is  to  be  rated  in  each  and  ever^ 
parish,'  according  to  the  profit  it  produces,  although  they 
may  not  be  received  in  that  parish,  but  in  another  and  a' 
diflbrent  parish.  Now,  this  rate  has  not  been  imposed  upon 
that  principle,  and^  therefore,  it  must  go  down  to  the  Ses* 
aions  to  be  amended. 

(«)3B.dcA.  11«,  (i^)  Ante,  762. 
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Ba  YLEY,  J. — I  am  of  the  same  opinion.    If  the  rate  is 
imposed  for  the  use  of  a  sluice,  the  proprietor  ¥rill  haye  to 
contribute  to  the  relief  of  the  poor  in  the  parish  where  the* 
sluice  is  situated;  but  if  it  is  for  the  use  of  the  nav^atioDy' 
and  for  the  use  of  land  extending  through  a  great  many' 
different  parishes,   each  parish  has  a  right  to  be  paid  In 
respect  of   the  land  on  which  the  navigation  is  so  used, 
llie  defendant  is  liable  to  be  rated  in  the  parish  of  Fomhdm 
Ml  Saints,  for  something,  but  not  to  the  extent  of  thia' 
rate.    The  Sessbns  must  re-hear  the  appeal,  and  reduce 
the  rate  according  to  their  discretion. 


.HoLROYD,  J.,  concurred. 


B£ST>  J.,  was  absent. 


Rate  ordered  to  be  amended. 


W.  E.  Taunton  and  Dover  wers  to  have  argued  the 
for  the  defendant. 


Saturdojf^ 
April  t6. 


The  proprie- 
ton  pf  a  river 
navi^tion  are 
rateable  to  the 
relief  of  the 
poor  in  a  pa- 
rish tliroogh 
which  the  navi- 
gation passes 
(though  no 
riverage  dnes 
are  received 
in  snch  parish), 
in  proportion 
to  their  profits 
ifpon  the  whole 
line  of  naviga- 
tion. 


The  Kino  v.  The  Earl  of  Portmore  and  Another. 

U  PON  appeal  against  a  rate  made  on  the  15th  April 
last^  at  two  shillings  in  the  pound,  for  the  relief  of  the 
poor  of  the  parish  of  fVokingp  in  the  county  of  Surrey, 
¥fhereby  the  Earl  of  Portmore  and  J.  5.  Langton,  Esq., 
yrete  rated  as  proprietors  of  the  river  fVy,  at  32/.  10s. ;  the 
Sessions  confirmed  the  rate,  'subject  to  the  opinion  of  this 
Court,  upon  a  case. 

The  appellants  are  proprietors  of  the  navigable  river  fVey 
from  Guildford  to  the  river  Thames ;  and  by  an  act  of  22 
and  23  Car.  2.  afe  entitled  to  receive  certain  riverage  dues 
upon  barges  and  other  vessels  navigating  the  river.    They 
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are  they  carriers  upon  the  river,  but  they  grant  licences     i^J^T^^T 

under  certain  regulations  to  the  owners  of  barges,  &c.  navi-  9. 

.  '        ,  1?        X  •        "  J  the  Earl  of* 

gating   the  same,  upon  payment  of  certain  riverage  dues    portmokb. 

upon  goods  conveyed  upon  the  river.  The  navigation  of 
the  river  Wey  extends  for  a  considerable  distance  within 
Woking  parish.  There  are  in  all  ten  locks  upon  the  naviga- 
tion, one  of  which  called  Trig's  lock  is  locally  situated 
within  the  parish  of  Woking.  No  tolls  are  collected  at  that 
lock,  or  at  any  place  within  the  parish,  but  the  several 
wharfingers  along  the  line  of  the  navigation  receive  from 
the  different  barge-masters,  according  to  certain  rules  laid 
down  in  1 764,  an  account  of  whatever  goods  are  loaded  or 
unloaded  at  their  respective  wharfs,  and  make  an  entry 
hereof  in  a  book  kept  by  each  of  them  for  that  purpose. 
Prom  these  books  they  furnish  quarterly  to  the  receiver, 
appointed  by  the  proprietors  of  the  navigation,  an  account 
of  the  riverage,  8lc.  due  in  respect  of  such  goods,  and  he 
from  these  accounts  makes  out  and  delivers  to  the  different 
barge-masters  bills  for  the  tonnage  or  riverage  due  from 
them  respectively,  and  receives  the  amount  thereof  for  the 
use  of  the  proprietors.  The  appellants  are  not  rateable  to 
the  relief  of  the  poor  of  the  parish  of  Woking,  except 
so  far  as  they  are  rateable  in  respect  of  the  river  Wisy,  or 
the  locks  or  riverage  thereof.  Many  tons  of  good9  annually 
pass  through  the  parish  of  Woking^  to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination,  but 
the  goods  annually  landed  within  the  parish  do  not  yield 
riverage  to  the  amount  in  the  rate  assessed.  If  the  Court 
should  be  of  opinion  that  the  proprietors  of  the  navigation 
are  not  rateable  beyond  the  amount  of  the  riverage  arising 
from  such  last  mentioned  goods,  then-  the  rate  is  to  be 
amended,  by  reducing  the  amount  of  the  assessment  on  tho 
proprietors  to  the  sum  of  — L  j  if  otherwise,  the  rate  is  tq 
istand  at  its  present  amounts 
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laM.  C*  Monm,  for  the  defendints,  wM  tnltnicted  to  eonlfiid 

""^^^^^^^      that  tb«}  were  only  ratesble  in  res|>€c4  of  the  tfiveraga  does, 

t^.  amkig  from  the  goocb  actaally  laaded  whbift  the  parish  of 

BTrntaaf  J^oking^  attii  doI  id  proportion  to  the  profita  anting  upoa 

Ihe  wb^e  navigatton;  bilt  after  the  case  latt  dedded  oi 

Jtet  v<  Palmer  (a%  he  folt  thai  he  could  not  reabt  the  cos- 

firraataan  of  ifaa  rate  to  the  amoast  for  which  the  appeir 

laala  were  assessed. 

Tk%  Court  said,  that  it  was  now  too  late  to  contend 
against  the  printiple  upon  nHiieh  tfaia  rale  was  founded. 

Rale  confirmed* 

Combg  wm  to  haw  argued  in  support  ef  the  rate. 


Saturday,        .  The  KlNO.  V.  The  INHABITANTS   of  SuTTON   SaINT 

f^l^:      ,  Edmunds 


A  paaper  was  %J  PON"  appeal,  the  Sessions  confirmed  an  order  of  two 
boarer  in  hiul  Justices  for  the  removal  of  Thomas  WaUon^  and  Mary  hia 
serveTfarmer  "^^^  "*^  *^*  ®^"  William,  from  the  hamlet  of  Leoerit^n* 
under  an  '  Painaa'DroDe^  in  the  Isle  of  1!^,  to  the  hamlet  of  Sutlon 
he  was  to  have  Saint  Edmunds,  m  the  county  of  Idncoln,  subject  to  the 
andT^is^^ter  <>P"***^  ^  *"  Gourt,  upon  the  following  case  :-r 

either  to  find  xbe  paupei  being  settled  at  SuUo!^  Saint  Edmunds,  and 
him  two  cowsy    '  ■      "^         ,    ®  ,         ' 

or  provide       having  been  married  several  years^  at  Lad^-day  in  the  year 

two,  and  feed    1795^  agreed  with  a  former  of  the  name  of  John  Ulyati, 

them  on  his 

nuuter'M  famu  Tb»  fmupe^  bonght  6ne  cow,  and  bis  iilaitier  fbnnd  him'  another,  both  of 
which  were  fed  daring  the  summer  in  his  master's  pasture,  and,  ia  the  winter,  were 
kept  in  hit  master's  straw  yard,  and  fed  with  hay  grown  npon  the  fkrm.  Tlie  paitare 
abd  the  hay  feeding  were  respectively  worth  Sli  5s.  a-year  i—> Ifeld,  that  the  pauper  did 
not  gain  a  settlement  by  rentiog  a  tenement  of  102.  value.  AUter^  if  the  contract  bad 
been  that  the  cows  were  to  be  puMiwe  fed. 
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m  Lev€riwgt0m"Panoi$'Drovef  t»  derve  htm  m  9  ecmfiMdl       le^S. 

lahdiucr  in  huabaiMky,  (that  ia,  ta  w»rk  for  him,  and  aO      '^'^'^^^ 

olher  person)  for  a  jear.    The  tariM  of  tha  agrtemeat     ^^^^<^« 

made  between  the  paap^r  and  hir  master,  weie  aa  foH^wa:-^  .      '^^ 

The  pauper  was  to  have  BL  a-j^ear  wages,  hia  master  waft    of  Sorroii 

ekher  to  find  him  twa  cowa^  or  the  panper  was  to  be  at       MuaDs?" 

liberty  to  provide  himaetf  with  two,  and  feed  theaa  on  hia 

maater'a  farm  during  the  same  year ;  and  ha  waa  to  hmm  the 

further  privilege  of  keeping  two  ewes  oa  the  farm  daring 

the  whole  year^  and  tbe  ruaoing  of  a  pig  at  the  bam  door,  and 

in  the  straw  yard,  dmriag  the  aame  time*    The  pauper  west 

into  the   aervice  of  Mr.  Vfyaii,  uader  this  agreement,  at 

Lady-day  1793,  and  continued  therein  till  Laiy-day  \y9t$ 

under  contracta  to  the  aame  effect.    During  the  firat  three 

yeara  of  auch  aervitude,  |he  pauper  lived  in  a  houae  on  hia 

master 'a  farm  in  Wubtch  High  Fen,  and  the  kat  year  of 

auch  aervice,  in    a  cottage  at  Leverington^Panm-Drove. 

The  occupation  of  the  cottage  waa  incidental  to  die  aervice 

of  the  pauper,  who  waa  diachaiged  from  it  at  the  aaaw 

time  he  left  his  service.    The  pauper  bought  one  cow,  and 

hia  master  found  him  another,   both  of  which  were  fed 

during  the  aummer,  in  the  pasture  of  hia  master,  and  ia  the 

winter  were  kept  in  the  straw  yard  of  Ina  maater,  and  fed 

with  hay  that  waa  grown  upon  the  mastei^a.landa,  and  the 

pauper  had  the  exeluaive  uae  and  sidvantage  of  auch  cowa^ 

and  he  also  kept  two  aheep  and  a  pig  oa  the  ferm  during  the 

whole  year.    If  the  pauper  had  not  had  such  cows  and 

sheep  and  pig  kept  for  him  on  his  maater'a  farm,  he  would 

have  had  more  wagea,  and  at  the  tkne  he  left  Mr.  VtytUfs 

service  in  1797>  he  took  hia  cow,  aheep  and  pig  with  him. 

Evidence  waa  given  to  the  Court  that  the  keep  of  the  two    ' 

Gowa  during  the  aummer  montha  would  require  two  aerea 

and  a-half  of  land  oit  which  they  were  fed,  and  that  audi 

acrea  were  worth  together  annually  5/.  5s*,  and  that  to  cut 

hay  auffipient  for  the  winter  keep  would  require  two  acrea 

and  a-half  more  of  auch  land^  of  the  annual  value  of  5/.  5s. 
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1323.        hnd  that  the  summer  feed  and  winter  keep,  with  hay  for  the 

^^^^'^'^^      two  cows,  on  such  farm,  were  of  the  annual  value  of  10/.  10c 

V.         ^  and  that  the  keep  of  the  two  sheep  on  the  farm  during  the 

laHABTTAifTfr  ^^^^  ^**  ^^  ^*  Bunual  value  of  1/.  &.,  and  the  keep  of 

of  Sutton     fhe  pig  at  the  bam  door  and  straw  vard.  where  it  was  fed  on 

fiAlNT  Ed-  '^  ®  ^       * 

MusjDs*  the  produce  of  the  land,  was  of  the  annual  value  of  iL  19s* 
The  vahiation  of  the  two  cows,  the  two  sheep  and  pig  for 
the  whole  year,  forming,  together,  IS/.  158.  6d.  The  Court 
of  Quarter  Sessions  did  not  consider  that  the  keeping  and 
feeding  of  the  cows,  sheep,  and  pig,  under  the  above  cir- 
cumstances, constituted  such  a  tenement  as  gave  the  pauper 
a  settlement  at  Leveringtou^Parson-Drove,  and  therefore^ 
confirmed  the  order  of  removal. 


J^uUer,  in  support  of  the  order  of  Sessions.  The  pauper 
gained  no  settlement  by  rendng  a  tenement  within  the  mean- 
ing of  the  statute  13  &  14  Car.  ^  c.  12,  in  Leverington'- 
Parsat^Drove^  It  has  never  yet  been  decided  in  any  of  the 
eases,  that  a  pauper  can  gain  a  setdement  under  a  contfact 
to  feed  cows  generally,  and  the  question  is,  whether  the 
i^reement,  as  found  in  this  case,  to  feed  the  cows,  can  be 
construed  into  a  tenement  so  as  to  confer  a  settlement  of  the 
requisite  value,  coupled  with  the  keep  of  the  sheep  and  the' 
run  of  the  pig.  It  has  been  decided  that  a  contract  to  feed 
cows  generally,  under  which  they  might  be  fed  with  green 
tares  bought  in  the  market,'  would  not  be  a  tenement  within 
the  act  (a).  This  was  the  opinion  of  Lawrence,  J.,  and  also' 
of  Lord  Ellenboroiigh,  C.  J.,  who  said  '^  If  bdeed  the  cow 
might  under  this  contract  have  been  fed  elsewhere  on 
grain  or  hay,  the  consequence  would  follow  that  this  was 
not  a  taking  of  a  tenement.**  Unless,  therefore,  in  the  pre- 
sent case,  it  can  be  maintained  that  the  feed  of  these  cows 
during  the  winter  months  upon  hay,  brought  from  the  land 
to  be  eaten  in  the  straw  yard,  and  which  is  estimated  at 
&L^5s.,  can  be  considered  as  part  of  the  tenement,   the 

<a)  Re3e  v.  Tisbury,  Micb.  45  Geo,  3.  3  Nol.  P.  L.  If.  dd  editioa.       . 


BASTSK  TERM,  FQITRTH- GBO.*  XT.  808 

^We  of  tbe  tenement  iiiUa  to  the  ground,  inasmuch  as  the        1823. 

feed  durisff  the  summer  is  stated  to  be  worth  only  6L  5i.      ^*^^^^^ 

•  '  The  Kimt 

To  c^stitute  this  a  tenement  within  theicases^  the  pernancy     "^     ^^ 

ol  the  profits  of.  the  bnd  must  be  taken  by  the  mouths  of  t„hab^a«w 

the  cattle  whilst  the  produce  is  growing.    Feeding  with  hay     of  Suttom 

severed  from  the   hind  is  not  sutncienti     Here  part  of       mhiidv 

the  feed   consisted  of  hay^  and  consequently  there  ia  no 

tenement.    If  this  be  a  tenement^  it  will  be  next  contended^ 

that  sending  cattle  to  a  straw  yard  will  be  sufficient  to  confer 

.n  settlement.    The  case  of  Jiec  v.  Mincer  (fl),  which  will 

be  relied  upon  on  the  other  side,  b  no  authority  to  govern 

tbe  present  case,  because  it  was  there  conceded  that  the 

cows  were  fed  upon  the  pasture,  which  was  worth  10/» 

a-year,  and  the  distinction  between  that  case  and  this  isj» 

that  here,  during  the  winter,  the  cows  were  fed  upon  hay, 

which  might  have  been  gotten  elsewhere  if  thete  was  not 

sufficient  grown  upon  tbe  farm  for  the  purpose*    The  cbn«* 

tract  here  is  merely  personal,  and  «aonot  be  construed  to 

have  any  relation  to  the  land  so  a$  to  constitute  a  tenement* 

An  action  might  be  maintained  for  the  breach  of  the  codm 

tfact  for  not  feeding  the  cows,  but  it  never  can  be  cen« 

fended  that  such  a  contract  savours  of  the  realty.    In  an* 

other  particular   this  .^ase  b  distinguishable  from  JRer  ▼« 

Minster,   because  here  one  of  the  cows  belonged  to  .the 

master,  but  there  they  were  hired  by  the  pauper  of  a  third 

person,    in  Rex  v.  Omabeetonib)  the  Court  decided,  that 

the  milking  of  a  cow  would  not  confer  a  settlement  thqugh 

fed  by  tbe  owner,  unless  the  barpin  was,  that  she  was  ta 

be  pMurt  fed*    That  is  a  decisive  authority  upon  this  case, 

and  as  tbe  contract  here  was  not  that  the  cows  were  to  be 

I^ture  fed,  the  case  is  distinguishable  from  any  hithierta 

decided,  and  therefore  the  Sessions  did  right  in  holding  this: 

not  to  be  a  tenement.    He  cited  Rex  v.  Darley  Abb^(f)^ 

JUx  V.  Stoke  upon  Trent (d),  and  Rex  v.  HollingtQn{e)* 

(a)  3  M.  &  S.  976.  {£)  10  East,  496. 

(6)  Mich.  1818,  not  reported.  («)  3  £;a8t,  113» 

(<r>14Ea8t,  50«. 
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tM  CIA8»S  Iir  TttB  klKO^S  BlfcMCfir,  ' 

IgM.  JZttrier  oidS.Jir.  PiUtf^^toiilni.    The  ^ase  of  iter  ▼: 

^^s^^^  lUttder  b  an  exprcM  aQllMNity  io  pMiC|  and  Ml  vt  iJl  die* 
''^  f^^  tiagnshable  from  the  pMenir  e«e.  Uoltin  the  Cowt  ahiA 
_  Tlie  decide  thit  cue  Io  he  110  lower  kw,  it  most  soiHem  the 
of  SuTToft  pwiot.  The  4)iicuBUitMice  of  ene  of  the  co«^8  here  bemg 
the  fmptKtf  ef  the  auwter  mehea  no  eort  of  difefeDoe,  h^ 
oiuae  the  peeper  had  still  the  pcmancf  of  the  ^6ta  of  ikt/k 
land  hgr  the  aaoetbe  ^(  both  Ae  oows,  Aough  Aey  were 
not  both  hia  property.  The  case  eipieaaly  finds  diat  ike 
eows  were  to  he  fed  up(m4he  proittee  &f  ihefenm,  and  it 
■lakes  no  differen^se  whether  die;  were  to  be'  kept  upon  gnea 
dwing  pait  of  the  year,  and  hay  deifng  the  remainder^  so 
long  as  the  grass  and  the  hay  were  the  produce  of  the  hoid. 
In  Rex  v«  Minster  there  was  notfiing  distinedy  to  shew  (hat 
the  cows  were  to  he  paetere  fed  and  pastune  fed  only.  The 
contract  diere  was  die  same  as  bene;  die  cows  were  to  be 
fed  m  the  master's  farm.  In  Rex  ▼.  Ossoabeston  the  con*^ 
tract  was  merely  persotiid,  and  the  cow  might  have  beeii 
kept  npon  grains  or  hay  bought  elsewhere.-  Here  die  coin 
traot  is  that  dse  eows  shall  be  fed  upo^  die  fiuin^  and  an- 
less  therefore  the  Court  are  disposed  to  overtuhi  Rex  ▼. 
Minster^  the  pauper  in  diis  case  tieerly  gained  a  settlement 
by  renting  a  tenement*  [Ba^U^,  J.  The  ease  of  Rex  r. 
OsBDobeston  was  the  wiser  decision.] 

Abbott,  C*  J. — It  has  been  settled  ia  sovend  cases  thai 
the  pernancy  of  the  produce  of  land  by  the  mouths  of  cattle 
is  a  tenement.  Any  body  looking  at  the  mere  woeds  of  the 
statute  Car.  %  might  wonder  that  the  Court  could  eier 
have  come  to  such  a  decision*  Very  learned  Judges^  how- 
ever, have  ao  decided,  and  their  decision  has  been  foUowed| 
and  I  certainly  do  not  mean  to  disturb  that  do<ftrine.  It 
follows  aa  a  consequence  from  that,  that  a  eontraet  to  eigoy 
the  produce  of  land|  of  the  aunual  value  of  10/.,  by  the 
mouths  of  cattie,  is  taking  a  tenement.  I  repeat  that  I  do 
not  mean  to  disturb  that  doctrine;  but  acting  upoti  the 
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MAarity  otRear^Oimabetion,  I  dunk  the  caotratt  ffnH       M2S. 

be  for  the  grawimg  pnidiiee  of  A^  hni,  Mwhihit  dia     ^^^^[^^ 

produ€€ femains  on  the  land;  bol  dMft  after  the  prodaoe  if  v. 

coBverted  kiCo  hajer  itraw,  Aatia  not  to  be  deemad  a  teaar  jh^^bitaiiip 

meiit.    The  coDtiact  fam  statad,  m  eavtaiBly  not  dialing    ^^J^:^^^' 

goiahabla  from  that  b  JIar  ▼.  JMapifar.    In  diat  case  Aa       nvunt. 

contnu:t  mm,  that  the  pauper  ahonM  have  Aa  feed  of  tiro 

cowa,  to  be  fiid  on  the  iMrter'a  farm*    That,  prababigrt 

might  ba  nnderitood  ganaiaUj  to  mean,  that  th^  were  to  be 

fiKliiith  tfie  produee  of  the  turn  in  the  manner  in  wbkh 

eowr  am  generally  fed,  tfurt  is^  partly  bj^tfae  gnawing^  pin* 

duoe^  and  partly  after  Ae  produoe  uTaa  barveated.     The 

Court  there  h^  that  that  wm  taking'  a  tenement ;  but  H 

is  to  be  observed,  that  in  that  case  no  question  was  mada 

as  to  the  manner  in  which  the  cattle  were  to  be  fed.    No 

distinction  was  there  taken  between  the  growing  pmduce, 

and  the  $eoered  pfoduoe.    It  was  taken  on  all  bands,  both 

at  the  bar  in  aignment,  and  by  the  Bench  in  deciding  tim 

case,  that  the  cattle  ware  to  be  fed  with  the  growing  pto^ 

duce;  and  LeBitme^  J.,  staled^  in  giving  his  jndgmeolv 

that  the  yearly  value  oS  ^  the  poatv^^^  waa  so  mueh.    IVat 

case  was  argiied  entirely  upon  tUf  point,  namely,  whathaiv 

inasmuch  fs  the. pernancy  ef  tbe  feed  of  the  cowi  waa,  in 

respect  of  the  service  of  the  pauper,  a  part  of  hia  wagaa, 

that  cottld  be  considered  aa  taking  a  tenement.    The  whole 

attention  of  the  counsel,  and  of  the  Bench,  was  diaeetnd 

entirely  to  that  point;  and  if  the  decision  of  that  case  turns 

out  to  be  wraog,  bacauso  the  dtadnction  between  growing 

and  severed  produce  was  net  pomted  oat,  we  are  not  bound 

to  act  upAn  \%  in  the  present  case*    In  this  case,- the  distino^ 

tioa  is  dearly  pointed  ant,  by  the  fecta  whioh  are  lakl  before 

us.    The.  case  states,  that  tfaa  growing  produce  is  worth  06 

much,,  and  the  served  produce  so  nuichy  distiaguisbiog  eoc* 

pressly  one  ftom  the  otben    In  the  case  of  Jieor  v.  (hwahiP^ 

loa,  the  contract  was  in  somo  respects  different  from  this. 

Them  it  waa  fer  the  feed  of  a  cow,  without  ssying  ^  on 
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1823.  Ae  fam,''  and  inasmucli  as  it  did  not  appear  tbat  tha  bom 

^'^^^  'WBB  to  he  pasture  fed,  ttie  Court  heW,  that  no-  aettleaieitt 

The  King  ^^  gained,  and  quashed  the  oider.    Here  the  contract  ^ 


The         QQi  fof  the  growing  produce.  It  was  not  ao  in  words,  nor  was 
of  SuTTov     it  so  in  fact,  because  the.  growing  produce  was  not  actuaUj 
vuHDt?"    taken.    I.thto*ef6re.tbink  the  case  of  Rex  y. Mintier  ought 
not  to  govern  our  judgment^  if  the  pobt  there  was  impro-* 
perly  conceded/  and  die  attention  of  the  Court  was  not  di^ 
rected  to  it.    In  Rex  v.  0$wabetUmj  the  attention  of  the 
Court  was  called  to  the  distinction  between  taking  the  grow- 
ing crop  and  the  eecered  crop;  and  it  being  found  here,  that 
the  growing  crop  was  less  than  the  value  of  10/^  I  am  of 
opinion,  that  the  settlement  contended  for,  is  not  nnda 
'   out. 

.  BAStBT,  J. — When  thb  case  was  first  {M-esented  to  wj 
mind,.  I  was  inclined  to  think  that.the  cow  belonging  to  the 
nrisster,  could  not  hie  taken  into  consideration^  but  upon 
reflection,  I  think  it  itaight.  On  die  other  point,  how« 
ever,  I  agree  with  my  Lord  Chief ,  Justice,  that  in  order  to 
constitute  a  tenement  by  feeding  cattle,  the  contract  must 
be  to  take  the  growing  produce  of  the  land|  and  not  the 
severed  produce.  According  to  the  cases,  the  peniau^  of 
the  growing  produce  of  land  by  the  moudis  of  cattle,  ia 
coming  to  settle  upon  a  tenement ;  but  it  would  be  an  entire 
Hew  head  of  setdement,  by  rentii^  a  teaenient,  if  it  were 
to  be  held,  that  the  liberty  to  turn  catde  into  a  straw  yard^ 
tMr  to  have  them  fed  on  hay,  was  sufficient.  The  mode  of 
feeding  tbe:cattte  in  this  case  certainly  does  not  censtitate 
a  tenement.  They  wefie  to  be  fed  by  taking  the  produce 
of  the  land  with  their  mouths  in  the  summer  time^  and  in 
the  winter  by  feeding  on  hay  in  the  straw  yard.  Now  if 
the  mode  of  feeding  during  the  latter  period  could  not  be 
considered,  per  se,  as  taking  a  tenement,  it  would  not  be 
.taking  a  tenement  when  coanecled-  with  a  feeding  off  the 
growing  crops  of  the  land  by  die  mouths  of  the^cattln.. .  I 


xiomni  7E^ar,  pcnmTH  qvo.  ir.  903 

mn  therefore  of  opioion,  that,  b  diis  cue,  althoagh  the  1823. 
taking  of  the  produce  by  the  cattle  when  fed  upon  the  land,  ^'"^ 
aiay  be  considered  as  a  tenement,  yet  when  they,  are  to  be  ^«.'^^ 
fed  upon  hay  in  the  straw  yard,  that  is  not  taking  a  tene-  i„„^^^^ti 
ment,  and  cannot  be  brought  into  account.  In  Rex  v.  of  Sorroa 
Minder  certainly  the  distinction  between,  what  I  call  dry  Moaot. 
food,  and  green  food,  was  not  taken.  It  was  conceded  by 
Mr.  Holland,  who  aigued  against  the  settlement,  that  there 
was  an  interest  issuing  out  of  the  land  of  the  value  of  10/.^ 
and  the  Court  acted  upon  that  concession,  and  did  nol  « 
attend  to  the  distinction  which  was  afterwards  taken  in  Rex 
V.  Oswabesion.  The  decision  in  JRex  v.  Minaer,  1  have 
reason  to  think  produced  a  great  deal  of  uneasinett  and 
much  mischief  in  many  parts  of  the  country,  as  far  as  it 
operated  to  the  prejudice  of  a  very  meritorious  class  of  ser- 
vants, who  for  ft  considerable  time  had  been  allowed  privi-* 
leges  of  this  description,  and  who  were  generally  hired  upon 
that  footing,  but  who,  after  that  decision,  were  deprived  of 
these  advantages  (which,  to  married  men,  were  of  great 
importance),  the  occupiers  of  land  not  choosing  to  burthen 
their  parishes  by  this  mode  of  gaining  a  settlement.  Hie 
effect  produced  by  that  decision  drew  the  attention  of  the 
Court  more  particularly  to  the  point  there  determined,  and 
therefore  when  the  case  of  Rex  v.  Oswabeston  came  before 
the  Court,  they  adopted  the  true  distinction,  and  said,  that 
if  the  servant  makes  a  contract  that  the  cattle  shall  be  pas- 
ture  fed,  then  he  will  be  considered  as  taking  the  profits 
of  the  land  by  the  mouths  of  the  cattle,  and  thereby  renting 
a  tenement  of  10/.  a-year,  if  the  pasture  be  worth  so  much ; 
but  if  he  leaves  the  contract  at  large,  and  does  not  bargain 
that  they  shall  be  pasture  fed,  although  in  point  of  fact 
they  are  so  fed,  then  that  shall  not  be  sufficient  to  confer 
a  settlement.  That  was  the  principle  upon  which  Rex  v. 
Oswabeston  was  decided.  Tbere  the  pauper  was  to  have 
the  milk  of  a  cow  to  be  kept  by  the  owner,  and  the  value 
of  the  keep  would  make  up  the  necessary  value  10/.;  but 
VOL.  II.  3  r 
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102S.        the  Coort  said,  that  inasmuch  as  it  waa  na  part  of  the  coq* 

^f^^      tract  that  the  cow  should  bepoMiurefed,  but  that  the  owner 

V.  was  at  liberty  to  fised  it  otherwise  than,  by  pasture  feediagt 

IpiHABiTAMTi   ^^  could  uot  be  coQsiderdd  as  a  tenement.    The  qucatioa 

sIuitEd!.    ^^^^^  "'  whether  pasture  feeding  was  any  part  of  the  bar* 

jiuNos,       gain.    The  only  baigain  was,  that  the  master  was  eitber  to 

find  the  pauper  two  cows,  or  be  was  to  be  mt  Uberty  to 

provide  himself  with  two,  and  feed  them  on  hia  master*! 

farm.    The  master,  therefore,  was  to  provide  feed  for  them; 

^    but  there  was  00  stipulation  aa  to  what  species  of  food  it 

was  to  be,  and  of  course  no  bargain  beiiq;  made  aa  to  the 

species  of  food,  it  was  left  entirely  to  the  discretion  of  the 

master  in  what  manner  they  should  be  fed*    The  cattle  were 

clearly  not  to  be  pasture  fed  summer  and  winter;  for  in  the 

winter  they  would  starve,  unless  hay  was  provided  for  their 

support.    But  hay  being  dry  food,  that  cannot  be  taken 

into    consideration  with    reference    to   the  value   of  tbe 

tenement.    Tbeo  inasmuch  as  the  pasture  feeding  in  tbb 

case  does  not  amount  to  tlie  requisite  value  of  10/.^  no 

settlement  is  gained,  and  therefore  I  am  of  opinion  that  the 

order  must  be  confirmed.    Since  .the  statute  59  Geo.  S« 

c.  30.  this  question  cannot  arise  again* 

HoLBOYD,  J.,  concurred. — The  right  of /lasltfri^e  for 
the  cattle  does  not  amount  to  10/.,  and  therefore  no.  settle- 
ment is  gained(a). 

Order  confirmed* 
(«)  Betif  J.,  was  abwnt. . 


) 
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Staklby  V,  Doop.  ^*^^* 

AfrU  26. 


Debt  od  the  sua.  55  Geo.  3.  c.  137.  0.  6.  for  penalties.  By  a  local  act» 

The  first  count  of  the  declaFstion  stated,  that  the  defendant.  reKaiatiog  the 

being  a  person  in  whose  bands  the  providing  for,  ordering,  ^"|^e  *^^* 

management,  control,  and  direction  of  the  poor  of  the  pa-  chnrchwar- 

rish  of  St,  Maitkew,  BethiuU  Green,  was  placed,  under  and  s^ers  for  the 

by  virtue  of  certain  acts  of  parliament,  did,  in  his  own  ^™^  directed 

flame,  provide,  furnish,  and  sup|dy  for  his  own  profit,  cer->  Jfi^^f £22«r* 

tain  goods  and  provisions  for  the  support  and  maintenance  of  to  nomioaie 

the  poor  of  the  said  parish,  against  the  form  of  the  statute  twenty  du- 

»  that  case  made  and  provided,  whereby  he  forfeited  for  ^^^  who7to. 

bis  offence  the  sum  of  100/.  &c.    In  seven  other  counU  gether  with 
rr  ,  .  •   .     tM  1  •         •       J      tlie  church- 

tlie  offence  was  laid  m  like  manner^  only  varying  the  de-  wardens  and 

acription  of  the  character  in  which  the  defendant  became  we1-?to'^e, 

liable.    At  the  trial  betom  AbbM,  CJ.,  at  tlie  Al»c«/«ej  S^^*^^*^^ 

adjourned  Sittings  after  last  Trinity  Term,   the  pcincipal  Directon  of 

.        .       .  .i^.jrj  '^tlie  poor.    By 

question  m  the  cause  was,  wheper  the  defendant  was  a  a  subseanent 

governor  and  director  of  the  poor,  within  the  meaning  of  the'samemode 

certain  local  acts  of  parliament  for  regulating  the  affairs  of  of  oomioating 

the  parish  of  St*  Matthew,  Bethaal  Green,  so  as  to  render  lug  twenty  dis- 

him  liable  to  the  penalties  of  the  statute  upon  which  the  ^q  wirto^be 

action  was  founded.   By  3  Geo.  3.  c.  40.  s.  1 1,  it  is  enacted,  J'^opted,  and 
•^  '  it  was  farther 

that  the  diurchwardens,  overseers  of  the  poor,  and  vestry-  enacted  that 
men  of  the  parish  of  St.  Matikew,  Betk»al  Green,  riiali  asi*  with'  the 
aemble  in  vestry,  annually,  on  Tuesday  in  Easter  week,  and  denrandover- 
there  nominate  and  appoint  twenty  substantial  and  discreet  »««">  and  all 
persons,  being  vestry-men,  and  residing  within  the  parish,  v  land,  4v. 

within  the  pa- 
rwA,  of  the  oa- 
mial  value  of  80/.,  shall  be,  and  be  called  governors  and  directors  of  the  poor;  and  by 
another  act,  53  Geo,  S.  reciting  the  previous  acts,  it  was  enacted,  that  the  chnreb war- 
dens and  overseeis,  and  thirty-two  festryoien  by  name,  and  their  anccessors,  to  be 
nominated  and  appointed  in  the  manner  directed  by  the  recited  acts,  ehould  be  the  Go- 
venwra  and  Direeiws:^-HM,  thai  this  latter  act  virtnally  repealed  the  former  acts ;  and 
that  a  eovernor  and  director  by  estate,  within  the  meaning  of  IS  Geo.  3,  who  sopplied  the 
poor  of  the  parish  with  provisions,  was  not  liable  to  the  p^alties  of  55  Geo.  3.  c.  137.  s.  6. 

3f  £ 


Stanlbt 
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1829.  ^ho,  together  with  the  churchwardeos  and  overseen  for  the 
time  being,  shall  be,  and  be  called  Crovemon  and  Direeton 
of  the  Poor  of  the  Parith,  8cc.,  which  governors  and  di- 

DooDw  rectors  shall,  from  time  to  time,  make  such  regulations  for 
the  better  dispontion  of  the  parish  monies,  as  to  them,  or 
any  five  of  them,  at  a  meeting,  shall  appear  necessary  or 
expedient,  fcc.  By  IS  Geo.  3.  c.  53.  s.  6,  repealing  so  mock 
of  the  lastHnentioned  act  as  rdates  to  the  qualifications  of 
vestry-men,  it  is  enacted,  that  the  rector  and  the  dmrdi- 
wardens  and  overseers  of  the  poor  of  the  parbh  for  the 
lime  being,  and  all  and  every  other  person  or  persons  (re- 
sident or  not  resident  within  the  parish)  who  are  or  shall  be 
teised  orpoue$sed  of  lands,  ifc.  of  the  yearly  vahie  of  80/. 
or  upwards,  withm  the  parish,  &c«  shall  be  vestry'^men  for 
the  time  being ;  and  by  sec.  7,  of  the  same  statute,  it  i» 
enacted,  ''that  the  churdiwardens  and  overseers  of  the 
poor,  and  vestty-men  of  the  parish,  shall  assemble  in  vestij, 
annually,  on  Twniajf  in  Easter  week,  and  there  nominate 
and  appoint  twenty  substttitial  and  discreet  persons,  being 
vestry-men,  and  residing  within  the  parish,  who,  together 
with  the  churchwardens  and  overseers  of  the  poor  for  the 
time  being,  and  all  and  every  persem  and  persons  (resident  or 
not  resident  within  the  parish)  veho  are  or  shall  be  seised  or 
possessed  of  lands,  tenements,  or  hereditaments  of  the  yearly 
value  of  80/.  per  annum,  or  upwards,  within  the  parish, 
shall  be,  and  be  called  Governors  and  Directors  of  the 
Poor  of  the  said  Parish.  And  by  53  Geo.  3.  c.  1 13,  s.  2, 
reciting  the  previous  acts,  it  is  enacted,  <*  that  the  rector 
and  the  churchwarden  and  overseers  of  the  poor  for  the 
time  being,  and  certain  persons  named,  being  thirty^we 
vestry-men,  inhaUtant  householders  within  the  parish,  and 
their  successors,  to  be  nominated  and  appointed  in  m«nnfir 
directed  by  the  said  redted  acts,  shall  be  the  governors  and 
directors  of  the  poor,  for  carrying  into  execution  the  several 
purposes  of  the  said  last>-mentioned  acts,  and  of  the  pro- 
visions hereinafter  contained,  relating  to  the  affairs  of  the. 
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poor  of  the  said  parish/'  It  appeared  in  evidence^  that  the 
defendant  was  m  cow-keeper,  residing  in  the  parish,  and 
was  qualified  by  estate  to  be  a  governor  and  director  within 
the  meaning  of  the  13  Geo.  3.  c.50.  s«7»  and  had  in  fact 
qualified  in  the  manner  required  bj  that  act.  In  practice,  it 
was  not  usual  to  summon  to  the  meetings  of  the  board  of 
governors  and  directors,  persons  who  were  merely  qualified 
by  estate,  but  those  only  who  were  ftomtiuUed  md  appawt" 
€d  governors  and  directors,  in  the  manner  directed  by  the 
3  Geo.  3,  and  13  Geo.  3.  The  oiENiGe  charged  against  the 
defendant  was  alleged  to  have  been  conunitted  in  the  year 
1820,  but  there  was  no  proof  that  in  that  year,  he  was 
ever  summoned  as  one  of  the  members  of  the  board  of 
governors  and  directors,  or  was  an  actvng  governor  during 
that  period.  It  appeared,  however,  that  he  occasionally 
attended  the  meetings  of  the  governors,  and  dined  with 
them  after  the  business  of  the  day  was  over,  as  was  the 
practice  of  a  great  many  other  persons,  who  were  governors 
by  estate.  The  names  of  the  governors  and  directors  who 
attended  the  board  for  the  purpose  of  auditing  accounts, 
were  always  inserted  in  a  book,  called  the  govemoi's  mi« 
Bute  book,  kept  for  that  purpose ;  and  in  the  year  18flO,  the 
defendant's  name  did  not  appear  to  have  been  entered  there- 
in. It  was  proved,  that  in  that  year  the  defendant  had 
supplied  the  poor  house  with  milk  from  time  to  time,  and 
his  accounts  had  been  audited,  and  paid  by  an  order  of  the 
governors  and  directors.  On  the  part  of  the  defendant, 
it  was  objected,  first,  that  there  was  no  evidence  of  his 
having  acted  as  a  governor  and  director;  and,  second, 
that  beii^  only  a  governor  by  estate,  and  not  being  no- 
minated and  appointed,  within  the  meaning  of  the  local 
acts,  he  was  not  liable  to  the  penalties  of  the  55  Geo.  3. 
c.  137.  The  Jury,  however,  under  the  directions  of  the 
learned  Judge,  found  their  verdict  for  the  pkdntiflF,  for  one 
penalty,  with  liberty  to  the  defendant  to  move  to  emer  a 
nonsuit. 
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1823.  Copley,  S.  O.,  in  JKtdkaelmiEsTernii  moved  for  m  rule  to 

•hew  cause  why  there  should  not  be  a  nonsuit  entered,  or  why 
ihe  judgment  shodd  not  be  arrested.    Itt  support  of  die  first 

l>o]>i».  part  of  his  motion,  he  made  two  points,  first,  that  the  de- 
ftiidaat  being  onfy  a  govenor  end  director  by  tsMe  widiitf 
the  meanmg  of  the  local  act  13  Oeo.  3,  was  not  liable  to 
the  penalties  of  the  statute  on  which  Ae  action  was  founded, 
inasmuch  as  the  53  Geo.  3.  c.  113.  n.%  virtaally  repealed 
the  foitner  staCnteSy  and  provided  an  entirely  new  regulation 
as  to  who  should  be  govemois  and  dtrsotors,  and  omitted 
altogether  those  persons,  who  by  the  previous  statute,  were, 
by  reason  of  their  estate,  declared  ipso  fiicto,  to  be  go^ 
vemors  and  directors ;  and,  second,  supposing  tfiis  point  not 
tenaUe,  there  was  no  evidence  of  the  defendant  hanng 
4Uttdf  or  having  been  summoued  as  a  govemer  and  director, 
during  the  period  in  question.  In  arrest  of  judgment,  he 
contended,  that  inasmuch  as  it  appeared  that  the  workhouse 
of  Si^  Matthew,  Bethnal  Green,  for  which  the  milk  m  ques* 
tion  was  supplied,  was  not  locally  situated  tn  the  parish, 
the  penalties  of  the  statute  did  not  attach.  The  Court 
granted  a  rule  nisi  in  the  terms  moved,  but  intimated  that 
there  would  be  some  difikulty  in  establishing  the  point  made 
in  arrest  of  judgment,  for  that  the  words,  ^<  for  the  use  of 
laiy  workhouse  in  any  parish,'*  might  possibly  be  read,  *'  for 
the  use,  &c.  of  any  parish." 

Scarlett,  Gmmey,  and  Reader,  now  riiewed  cause.  The 
defendant  having  an  estate  of  80/.  a^year  in  the  parish,  and 
being  thereby  ipso  fscto  a  governor,  and  having  acted  in  the 
character  of  a  governor,  by  attending  at  meetings  of  the 
governors,  must  be  considered  a  governor  within  the  mean* 
ing  of  the  acts  of  parliament ;  and  therefore,  as  he  has  sup- 
plied the  poor  with  provisions,  he  is  liable  to  the  penalties 
imposed  by  the  statute  upon  which  this  action  is  founded. 
The  local  acts  are  to  be  taken  altogether,  and  each  has  a 
clear  and  explicit  reference  to  and  connection  with  the  pre* 
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ceding.  There  is  notking  in  aoy  of  them  to  shew,  that  the  1828. 
object  of  the  legislature  was  to  diminish  the  number  of  the 
governors^  and  in  many  respects  the  53  Geo.  3,  recognises  "''vr 
and  confirms  the  provisions  of  the  13  Geo.  3.  The  real  ques-  ^o»»» 
tion  is,  whether  the  later  has  repealed  the  ewlier  act,  because 
if  it  has  not,  the  defendant  is  clearly  liable  in  this  action. 
The  53  Geo.  S,  has  never  been  considered  by  any  of  the  parties 
who  procured  it  to  be  passed,  and  who  have  acted  under  it, 
as  a  repealing  statute,  and  there  are  certainly  no  positive  or 
express  words  of  repeal  in  it,  which  would  have  been  found 
had  such  been  the  intention  of  the  legislature.  The 
13  Geo.  3.  C.53.  s.7|  exptessly  repeals  that  part  of  the 
3  Geo.  3.  c.  40.  s.  1 1,  as  to  the  description  of  persons  who 
shall  be  governors  snd  directors ;  whereas  the  later  act  has  no 
such  clause,  and  so  important  an  effect  cannot  be  given  to 
it  by  inference  or  construction,  where  the  language  is 
equivocal,  and  the  meaning  at  least  doubtful.  Hie  only 
object  of  the  later  statute  is  to  increase  the  number  of 
governors  in  proportion  to  the  increase  of  population  in  the 
parish ;  and  that  will  be  wholly  defeated  by  construing  it  as 
a  repeal  of  the  clause  in  the  13  Geo.  3,  which  qualifies  per- 
sons to  be  governors  and  directors  by  estate. 

Copley f  S.  G.,  Nolan,  and  Abraham,  contrd,  were  stop- 
ped by  the  Court. 

Abbott,  C.J. — I  am  of  opinion  that  the  defendant  can- 
not be  considered  as  a  governor  of  the  poor,  within  the 
meaning  of  the  local  acts  of  parliament.  Upon  a  careful 
review  of  the  several  provisions  of  these  statutes,  it  ap- 
pears that  the  3  Geo.  3.  c.  40.  s.  H.  empowers  the  church- 
wardens and  overseers  to  meet  at  a  certahi  time  and  place> 
and  to  nominate  and  appoint  twenty  resident  bhabitants  to 
be  governors  of  the  poor :  and  so  far  as  this  act  goes,  those 
twenty  constitute  the  only  class  of  persons  who  are  capable 
of  holding  the  office  of  governor  and  director.    Then  comes 
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182S.  the  13  Geo.  3.  c.  53.  a.  7»  "vrhich,  after  redting  and  repeal* 
ing  the  former  statute^  enacto,  that  the  churchwardras  aad 
overwers  shall  nominate  and  appoint  twenty  permns,  mm 

DoD«.       before,  who,  together  with  the  churdiwardens  and  oiFer- 
seerB  for  the  time  being,  and  also  all  pawns  rendeni  or  not 
within  iheparM,  who  have  any  estate  within  the  parish  c£ 
the  yearly  value  of  80/.,  shall  be,  and  be  called  governors 
and  directors.    Here,  therefore,  a  new  class  of  persona 
capable  of  holding  the  office  is  created,  namely,  those  who 
have  an  estate  in  the  parish  of  80/.  a»year.    Then  conies 
the  53  Geo.  3.  c.  1 13.  s.  2;  and  upon  that  the  main  ques- 
tion connected  with  this  cause  arises,  that  is  .to  say,  whe- 
ther it  does  or  does  not  virtually  repeal  the  13  Geo.  3,  as 
far  as  respecte  the  eligibility  of  persons  having  an  estate 
of  80/.  a-year  in  the  parish;  and  I  am  of  opimoif  that  it 
does  so  repeal  it.    In  that  statute  the  rector  is  first  intro- 
duced as  having  a  share  in  the  nomination  of  the  governors 
and  directors,  and  the  second  section  declares,   that  the 
rector  and  the  churchwardens  and  overseers  for  the  time 
being,  and  thir^-two  vestrymen  named,  and  their  succes- 
jsors,  to  be  nominated  and  appointed  in  the  manner  directed 
by  the  previous  statutes,  shall  be  the  governors  and  direciors 
of  the  poor.    The  words  "  shall  be  the  governors  and  di- 
rectors" are  clearly  words  of  exclusion,  and  under  which  it 
is  impossible  to  comprehend  any  other  class  of  persons  than 
those  specifically  named  in  the  clause.    This,  therefore,  ap- 
pears to  me  to  have  the  efiect  of  virtually  repealing  the 
former  clause  relating  to  governors  by  estate*    It  would  in- 
deed  have  been  more  satisfactory  if  the  former  statute  had 
been  repealed  by  express  words ;  but  that  is  not  the  case; 
end  we  are  left  to  construe  and  explain  the  last  statute,  fay 
considering,  from  a  review  of  all  ita  parte,  what  must  have 
been  the  intention  and  object  of  the  legislature*    Having 
parefuUy  considered  these  points,  and  aiding  the  construc- 
tion which  I  now  put  upon  the  statute,  by  the  only  rule 
FWch  is  here  afforded,  I  am  of  opinion  diat  persons  hi^viog 
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tt  estate  of  80/.  a-year  in  the  parish,  are  not  governbrs       IMS* 
ivithin  the  spirit  and  meaning  of  the  last  act  of  parliament, 
and  consequently  that  the  defendant  does  not  come  within 
its  operation.    The  rule,  therefore,  for  entering  a  nonsniC 
must  be  made  absolute. 

Batlby,  J. — 1  am  of  the  same  opinion.  I  thmk  the 
latter  statute  clearly  amounts  to  a  virtual  repeal  of  the  for* 
mer,  so  far  as  concerns  the  qualification  by  estate.  The 
word  **  ih^  haa  evidaitly  an  exdusive  meaning,  and  is  pre* 
cisely  the  same  as  if  it  had  been  followed  by/  the  word 
'*  only ;"  in  which  case  there  could  have  been  no  doubt  upon 
the  point  The  whole  frame  of  the  clause  strongly  corro- 
borates this  construction;  for  there  is  no  mention  of,  or 
even  allusion  to  the  governors  by  estate,  which  there  cer- 
tainly would  have  been,  if  it  had  been  meant  to  continue 
them  by  the  operation  of  this  last  statute.  I  have  no  doubt' 
that  the  alteration  was  intentional,  and,  as  it  seems  to  me, 
for  a  veiy  obvious  and  suflScient  reason;  namely,  that  the 
rector  being  now  included  in  the  number  of  the  governors, 
the  addition  of  the  governors  by  estate  was  thought  un- 
necessary* 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  that 
no  express  words  of  repeal  are  necessary  to  support  the  con- 
struction which  the  Court  is  now  giving  to  the  53  Geo.  3» 
c.  113.  The  ordinary  construction  of  language  is  the  pro- 
per and  safe  guide  in  such  cases,  and,  foUowii^  that,  nothing 
can  be  plaber  than  that  the  governors  by  estate  are  abolish- 
ed, and  that  the  thirty-two  named  as  the  act  directs  are  to 
be  the  only  and  exclusive  persona  to  fill  the  office.  It  is  to 
be  observed  also,  that  in  no  clause  of  the  two  former  sta- 
tutes is  the  word  ''  the''  to  be  found  as  applied  to  governors, 
which  affords  a  very  strong  presumption  that  it  is  here  used 
as  ^  term  of  exclusion  and  specification. 
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Bbat»  J*-— i  fiilly  coacnr  ]n  what  has  .alreadj  beeo  said 
hj  Ibe  Cour^  and  I  ahail  only  add,  that  this  oonstnictioB 
does  not  appear  to  me  to  work  any  incongruity  between 
the  hitlier  and  the  fc^mner  statutes ;  and  I  cannot  help  think- 
ing that  this  decision  will  be  highly  benefieial  to  the  inter' 
rests  of  the  parish,  by  narrowing  the  number  of  those  who 
assumed  the  character  of  governors  of  the  poor  merely  for 
the  purpose  of  attending  the  parish  feasts,  and  confining 
the  office  (o  dM^se  who  are  best  qualified  and  most  heartify 
ineUned  to  transact  the  business  of  the  parish  in  a  proper 


Rule  absolute  (n). 

(a)  Vide  aiits^  vol.  i.  STT.  Wni  ▼.  AtJnw§j  ubtt,  ISA.  3  B.  ft  A.  14& 
ftIbid»SiiS.    Sj.B.Moore^lsr. 


&iisrd«y»  The  KiHo  9.  The  Inhabitants  of  Lakbnhbatb,  m 

April  t6.  c, 

yj^,^^/  Suffolk* 

a  tettator  %JN  appeal  against  the  removal  of  Herbert  Bailey ,  Elita^ 

maoOT  and  ^^  ^^^  ^'^^^»  ^^^  ^^^  ^^^^  children,  from  Chippenham,  in 

unlfity^tot.  ^^^^^i^*'  to  Lakenheaih,    in  Suffolk,  the  Sessions 

to  be  paid  by  confirmed  the  order,  subject  to  the  opinion  of  thb  Court, 

tmiteea  to  a  11*11 

parish  school.  ©P  the  foUowing  case : 


V  to  be  The  pauper,  Herbert  BaUqf,  was  settled  by  birth  in 
the  person  or  Lokenheoth,  but  bad  resided  for  the  last  seven  years  in 
^*tiie  ^e  Ch^peiiliam,  under  the  following  circumstances : — Edward 

lS*°ititil!dt!  ^^^^^  ^^  ^f  ^^fi^^^  ^y  *"»  ^*"'  ^^  *•  ^^^^'  ^726, 
the  possession  charged  bis  manor  of  Chippenham,  8cc.  widi  the  payment  of 

of  ue  manor.  t  i.       *  «  •  1 

In  pannaiTce  one  annuity  or  rent-charge  of  10/.  per  annum,  to  be  paid  to 
^Mimvter^  Thonm  Rejfnolds,  Esq.  and   the  Rev.  aemeni  Tookie,  of 

WBsappoiotedy 

and  received  the  anSnity  for  seven  years,  dnring  whldi  time  h6  had  the  posselston  of  a 
house  (rent  free,  but  worth  10/.  a  year),  which  was  assigned  to  him  as  his  residence  i« 
the  character  of  schoolmaster :— Helo^  that  snch  residence  gained  him  a  settlement 
within  13  Sc  14  Cur.  2,  thoosh  by  the  terms  of  the  will,  he  was  liable  at  any  time  to  be 
dismissed  from  the  office  of  sclioofamnter,  at  the  will  and  pleasare  of  the  donor. 
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CAqf^fpatAom^  derk,  and  their  hei»  and  attigns,  for  efer>  18S8« 
ia  tnMt,  to  be  by  tkem  paid  to  the  aainiitery  chttrchward«i0^ 
and  overaeers  of  the  poor  of  the  parish  of  Ckifpenham,  for 
the  time  being,  to  be  diatributed  among  the  poor  hottso*  i„H^^^,rft 
keepers  who  did  not  receive  alma  from  the  said  parish,  and  <^^^f^f^* 
also  With  one  other  amawity  or  rent-charge  of  90l,  per  an- 
num, to  be  paid  to  the  said  Thomas  Jisyne&b  and  Ckmeni 
Teoku,  then*  heirs  and  assigns,  upon  trasl^  to  be  by  thent 
paid  yearly,  and  every  year,  unto  a  person,  to  be,  from  tine, 
to  time,  made  choioe  of,  and  nommatod  by  the  penon  or 
persons,  who,  for  the  time  being,  should  be  entitled  to  the. 
manor  of  Ckippenkam,  to  officiate  as  school-master  in  the 
said  parish,  for  the  teaching  of  the  chiUren  thereof,  for  no 
other  reward  than  the  said  annaal  sum  of  flOL,  whkh  was 
to  be  paid  to  the  school-master,  without  any  allowance  or 
deduction  for  taxes,  or  otherwise,  with  a  proviM>,  that  the 
said  respective  school*masters,  to  be  nommated  as  aforasaid,  ' 
shoidd,  from  time  to  time,  be  removeable,  and  othem,  from 
time  to  time,  made  choice  of  and  nominated  in  their  room, 
at  the  will  and  pleasure  of  the  person  and  persons  who,  for 
the  time  being,  should  be  entitled  to  the  immediate  possea* 
sion  of  the  said  manor.  Upon  the  death  of  a  former  school- 
master about  seven  years  ago,  Charles  fVidge^  then  the 
receiver  of  the  Chippenham  manor  and  estates  under  the 
Court  of  Chancery,  considering  that  he  had  a  right  to  ap- 
point, offered  to  John  Thtap,  Esq.  then  residing  in  ^  the 
manor  house,  the  compliment  of  nominating  another  penon 
to  the  situation  of  schoolmaster.  Mr.  Tharp  accordingly 
nominated  the  pauper  to  be  sdioolmaster,  under  Lord 
Offar€Pn  will,  which  the  said  Charles  Wedge,  the  receiver, 
agreed  to.  The  pauper  resided  at  Chippetiham  during  the* 
seven  years  as  aforesaid,  until  the  present  order,  m  the 
house,  rent  free,  wherein  his  predecessors,  the  schoolmasters^ 
had  resided  before  him,  and  he  received  the  annual  sum  of 
80/.  during  the  first  three  years,  from  the  said  Carles 
fVedge,  and  .afterwards  from  John  Tharp.  Esq.  since  he  has 
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ins.  I^n  the  iweiver  of  the  Ckq^penham  manor  and  estates. 
The  house,  and  garden  attached  to  it,  were  of  the  value  of 
10?.  per  annum,  part  of  which  he  nnder4et  to  the  pamh  at 
IiBAUTARTt  ^  >Qoual  rent  of  2/.  29.  during  the  said  seven  years.  The 
•f^^^"*  said  Charlei  Wedge,  during  the  time  he  was  mceiver  (iioai 
disapprobation  of  the  pauperis  conduct)  suspended  payment 
of  his  salary  for  two  years,  but  afterwards,  at  the  intercessioo 
of  Mr.  Tkarp,  paid  the  whole.  Mr.  'narp  also,  by  reason  of 
the  pauper's  misconduct,  gave  him  notice,  in  December, 
IMO^  to  quit  within  a  month,  but  afterwards  allowed  him 
to  remain,  which  he  did  until  his  removal  to  LakeMheaih^ 
It  also  appeared  in  evidence,  that  a  former  sdioohnaster, 
named  Sobi$uon,  who  held  the  situation  forty-three  years 
ago,  and  resided  in  the  same  house  for  about  two  years  and 
a  half,  was  dismissed  for  misconduct,  in  not  attendiiq;  re* 
gukily  at  church  with  the  charity  children,  and  upbo  his 
refusing  to  quit  the  house,  he  was,  with  his  goods  and  chal- 
lels,  foreibly  turned  out  by  two  constables  of  die  parish, 
Ae  Rev.  Clemeni  Tookie,  then  clergyman  of  the  parish,  who 
died  about  tweuty^five  years  ago,  aged  eighty^one,  being 
present  at  the  time,  and  aidbg  therein ;  and  that  about  a 
mondi  after  jRoftJitsoii's  expulsion,  one  John  Creek  succeeded 
him  in  his  siuiation,  and  lived  in  the  same  house.  The  an- 
nual sum  of  fiO/.  was  paid  to  die  pauper,  both  by  Charles 
Wedge  and  Mr.  Thorp,  out  of  die  CUppenham  manor  and 
estates,  and  it  was  allowed  diem  in  their  accounts  bytha 
Master  in  Chancery. 

ScarUU  and  'Nolan,  in  support  of  die  order  of  Sessions. 
Assnmmg  that  the  pauper  was  duly  appointed  to  the  office 
of  schoolmaster  under  the  directions  and  regulations  of 
Lord  Orford's  will,  two  questions  arise  in  this  case  for  the 
opinion  of  the  Coiurt,  firsts  whether  die  annuity  or  salary  of 
20/.  per  iumum,  charged  upon  die  real  estates  of  the  donor^ 
and  received  by  the  pauper,  was  sufficient  to  confer  a  set- 
tlement by  estate;  and  second,  whether  the  pauper's  re- 
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tedence  in  the  house  assigned  him,  bang  of  the  ennnal  value       18S3; 

of  10/.  was  sufficient,  under  the  circumstances  of  the  case,      "^^v^^ 

to  gain  a  settlement  within  the  meaning  of  13  &  14  Car.  2.     ^'^J^'"* 

Both  these  questions  are  answered  in  the  negative,  by  refer-  ,      ^« 

nng  to  the  nature  of  the  pauper's  tenure.    It  distmctlj    of  Lakbh* 

appears,  that  he  was  removeable  at  any  time  at  die  will  and      b"^'"* 

pleasure  of  those  who  appomted  him.    This  is  one  of  thei 

eipress.  conditions  of  Lord  OrfonTs  will.    It  follows  dien 

as  a  consequence,  that  he  coiild  not  be  considered  as  irrer 

movable  for  forty  days,  so  as  to  confer  a  settlement  <a)« 

This  is  a  dedsive  answer  to  the  first  question ;  but,  suppose 

ing  it  not  to  be  equally  conclusive  aa  to  the  second,  there  is 

a  further  reason  upon  that  point  why  no  settlement  was 

gained.    The  occupation  of  the  house  is  connected  with  the 

pauper's  service  and  duty  as  a  schoolmaster,  and  therefore 

he  does  not  stand  in  the  relation  of  tenant.    In  a  great 

number  of  cases  it  has  been  decided,  that  the  occupatioa 

must  be  in  the  character  of  tenant  to  gain  a  settlement. 

Here  the  pauper  had  no  interest  whatever  of  his  o%ro  in  the 

tenement.    The  residence  in  the  schookhouse  was  an  ind* 

dent  to  the  office  of  schoolmaster.    He  was  removeable 

from  that  office  at  the  absolute  will  and  pleasure  of  the  lord 

of  the  manor,  and  if  he  were  removed  from  the  office,  it 

followed  as  a  consequence  that  his  right  to  hold  the  tene^ 

meot  ceased  instanter,  and  he  m^t  be  forcibly  turned  out« 

Supposing  him  to  be  tenant  at  will,  still  he  might  be  turned 

out  without  the  formality  of  legal  process,  and  there  would 

be  an  end   to  the  settlement.     Upon  this  point  Rex  v* 

The  ItihabiianU  of  Cheshuni(Jb),   is  a   decisive  authority^ 

The  fact  of  the  pauper  havmg  underlet  a  portion  of  the 

teoemeut  at  an  annual  rent  of  2/.  2s.  makes  no  difference  in 

Uie  case,  because  he  had  no  other  interest  in  the  premises 

but  what  was  coeval  with  his  office,  and,  as  soon  as  he  was 

dismissed  from  his  situation,  his  interest  in  the   tenement 

also  ceased.    The  mere  act  of  letting  a  part  of  the  tene- 

(a)  Rex    ▼.  Uitaxeter^  Banr.  S.C.  (6)  l  BarD.4  Ald.47S. 

Si9B.    Rfx  V.  Stimtf  6  T.  R.  S95. 
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ins.       BMbt  k  not  ooodttsive,  unless  it  on^e'diewn  that  lie  had 

^•^v^      a  right  to  let  it.    This  right  is  negatived  by  the  facts  ef  tbe 

'^^"^     case,  and  all  argument  on  Ais  ground  must  oompleCely  Ihil. 

ImiAmAaTs  '^^  ^*^  ®^  *^  ^*  M€lkridge(a),  Rex  ▼.  Jlfiiisfsr(ft)«  and 

of  LAKsa*    Other  similar  cases  are  distiagubhable  from  this,  beqause  in 

MBATH.      ^  ^1^^^^  ^  tenements  were  totally  disconnected  with  the 

serrioe.    Upon  this  distinction  the  opinion  of  Bayky^  3.,  in 

Rex  V.  Kelgtem(c)  is  quite  dedsive.    On  the  other  side. 

Rex  ▼•  Owerefy  h  Moor{d),  from  the  similarity  of  its  dr* 

cooMtances,  may  be  relied  upon;  bat  it  is  materially  di»* 

tingaishable  from  the  present  case.    Thett  Ae  schoolmaster, 

who  was  entitled  to  Ae  profits  of  a  certain  farm  for  his 

aerrices^  actually  occupied  a  part  of  the  tmst  estate  himself 

under  an  agreement    The  appointment  was  for  lif^,  and 

being  irremotaUe  by  the  trustees,  Ae  Court  dedded  thai 

tile  setdement  was  gained.    On  these  grounds  the  order  of 

Sessions  must  be  confirmed. 

Dover,  contri.  The  pauper  gained  a  settlement  in  Ck^ 
fmham  upon  both  or  dther  of  two  grounds ;  first,  by  Ae 
ooeupation  of  a  tenement  of  die  yearly  value  of  10/. ;  and, 
seeondi  by  receiving  a  rent  charge  of  fiO/.  per  annum,  pay^ 
able  out  of  lands  in  dmt  parish.  Upon  the  first  point  the 
case  finds  Aat  the  pauper  resided  in  the  schoolmaster's  house 
vent  free  for  seven  years,  until  the  date  of  die  order  in  ques^ 
tion,  and  that  during  that  period  he  underlet  part  of  the 
tenement  to  the  parish  at  two  guineas  per  annum.  It  has 
been  aiguod,  that  by  such  residence  die  pauper  could  not 
gain  a  setdement,  because  he  was  not  irtanovaUe  for  forty 
days.  Supposing  it  could  not  ^  be  contended  with  success 
that  the  pauper  gained  a  setdement  by  estate,  yet  it  is  per- 
focdy  dear  that  if  he  had  a  right  of  occupadon,  his  tide  b 
quite  immaterial.  Here  he  had  a  right  of  occupadon,  and 
Ae  tenement  bdng  of  the  annual  value  of  10/,,  he  is  set- 

(a)  1  T.  R.  598.  (c)  5  M.  &  S.  1S6. 

(6)  3  M.  &  S.  S76.  (d)  l5  But,  357. 
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tfed  within  the  aeftniog  of  13  ft  14  Car.  ft.    It  m  no  an^       WOX 
9Wer  to  this  argument  that  the  trasteeB  or  the  lord  of  ^e      ^"^^^^^ 
naaor might  have  removed  him  at  anytime;  thequeadoii        ^v."** 
19,  could  the  pariah  oflBcen  have  remoTed  him*  or  could  the  |,„,^^^yj^ 
inagistratea  upon  their  application  have  removed  lum  i    It    of  Lakbm* 
does  not  follow,  because  his  right  to  occupy  the  acho<d      kbatii. 
was  defeasible  by  the  trustees,  who  might  have  turned  him 
out  if  he  did  not  perforin  his  duty,  that  the  parish  officers 
flight  have  removed  him,  and  so  have  defeated  the  settle* 
ment.  .  It  is  sufficieni  that  he  has  die  beneficial  occupation, 
without  regard  to  the  nature  of  his  titfe.    Hex  v.  JU  Sainis 
in  Derby  (a).    The  case  of  Rex  v.  tUlongky  (b)  seems  de^ 
cisive  of  thb  point.    In  that  case  the  pauper  lived  upon  a 
tenement  of  10/.  a  year^g^ven  him  out  of  charity,  and  the 
Court  decided  that  he  came  to  settle  within  the  meaning  of 
(he  statute.    Can  it  be  said  that  the  pauper  in  this  case  had 
not  the  beneficial  occupation  i    This  is  not  a  case  of  occu* 
pation  merely ;  for  the  case  finds  that  he  underlet  part  of 
the  tenement  and  received  a  rent  of  ft/,  fts.  per  annum. 
Quoad  that,  at  least,  it  is  clear  that  he  was  the  benefiehi 
occupier.    The  case  ci  Bex  v.  Cheehmt  was  determined 
expressly  on  the  ground  that  the  occupation  of  the  house 
was  not  in  the  character  of  tenant,  but  of  servant.    The 
fact  of  underletting  distinguishes  this  from  those  cases  where 
a  servant  has  been  allowed  to  reside  in  a  house  as  a  mode 
of  paying  his  wages.    Here  the  pauper  resides  not  as  a 
servant,  but  m  the  character  of  tenant,  and  he  was  deariy 
irremovable  by  the  parish  officers. 

The  Court  slopped  him. « 

Abbott,  C.  J. — I  think  this  first  point  is  decided  by 
Rex  V.  FiUongley.  We  caunot  consider  thb  person  as  an 
occupier  of  tlie  house  in  the  character  of  servant,  inasmuch 
as  here  there  is  no  master  to  whom  it  can  be  predicated,  he 

(a)  5  M.  &  S.  90.  {b)  1  T.  R.  458. 


a«AT«» 
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1M&  ^^^  >ny  service.  Whether  h^  occupies  ia  virtoe  nf  iM 
^"^^/"^  appoiotmeiit  as  schoolmaster  or  not,  appears  to  me  to  be 
^^^'^  perfectly  immaterial.  He  takes  possession  of  a  tenement 
The  which  is  found  by  the  case  to  be  of  the  yearly  value  of  lO/* 
of  L4KBM*  It  does  not  dbtinctly  appear  to  whom  the  house  belonged^ 
but  he  occupies  for  a  considerable  length  of  time,  and  i 
think  it  may  be  conceded  that  he  had  no  right  to  hold  the 
bouse  longer  than  he  held  the  oflke  of  schoolmaster;  but 
atill  he  comes  to  setde  upon  a  tenement  within  the  meanitqj 
of  the  statute  of  Charla,  according  to  decided  cases.  The 
case  of  Rex  v.  lilUmgUy  is  decisiTe.  There  the  pauper's 
brother  said,  '^  I  wiO  give  you  a  close  in  the  parish  of  A^ 
containing  about  four  acres,  to  enjoy  as  long  as  I  please^ 
and  to.  take  it  again  when  I  please,  and  you  shall  pay  nothii^ 
for  it;"  and  it  v^as  held,  that  such  possesuon,  wh^  coupled 
iRrith  residence,  conferred  a  settlement.  To  be  sure  that  is 
as  strong  a  case  in  support  of  this  as  posriUy  can  be ;  for, 
vopposmg  the  pauper  to  be  removable  at  the  vrill  and  plea* 
sure  of  the  lord  of  the  manor,  still  a  settlement  would  be 
gained  by  his  residence  for  forty  days.  No  authority  is  cited 
contravenbg  thb  doctrine,  and  therefore  I  am.  of  opinion 
that  the  pauper  has  gained  a  settlement  by  residing  on  this 
tenement  imder  the  circumstances  stated. 

Baylby,  J.— I  am  of  the  same  opinion.  If  the  pro* 
perty  b  of  the  value  of  10/.,  it  is^  not  neoessaiy  the  party 
ahould  pay  any  rent  for  it.  If  he  ia  allowed  to  occupy  rent 
free,  still  that  will  be  sufficient  to  confer  a  aettlemeat. 
Here  though  the  pauper  may  be  considered  as  giving  a  part 
of  his  services  for  the  privil^e  ^of  bebg  allowed  to  reside 
in  this  house,  yet  he  holds  in  the  character  of  tenant  at  will ; 
and  if  he  is  allowed,  with  the  consent  of  the  owner  of  the 
property,  to  come  for  the  purpose  of  permanent  residence 
in  the  parish  upon  a. tenement  of  10/.,  I  think  he  comes  to 
settle.  He  comes,  not  for  a  temporary  purpose,  but  for  a 
permanent  residence,  and  I  think  that  is  the  meaning  of  tha 
words  '<  to  settle/' 


IBASTBR  TBitM,   WOVRTEi  GSO.  IT*  823 

HoLROTO,  J — I  am  of  opinion  that  a  seltlement  was       1828. 
gained  by  renting  a  tenement  of  10/*  a  yean    In  point  of      ^-^^^^h^ 
law  the  pauper  was,  in  the  strict  sense  of  the  word,  tenant    '^^  ^'"^ 
at  will/  and  was  the  person  whom    the  Uwconsidel's  as  ,      ^^^ 

XN  HABITANTS 

bein^  iit  the  possession  of  the  sdiool-house,  and  not  the    of  Laken- 
lord  of  the  manor,  or  the  receiver  of  the  fents  of  the  manor.      &^^th. 
In  the  case  of  master  and  servant,  the  servant  enjoys  under 
his  master  either  as  tenant,  or  he  has  merely  the  use  of  the 
residence  for  his  master^s  service,  in  which  latter  case  the 
possessbn  is  considered  that  of  the  master;  but  it  cannot, 
be  said  here  that  the  schoolmaster  was  the  servaif  t  of  the 
person  by  whom  he  was  appointed,  or  enjoyed  the  house  as 
a  servant,  unless  there  b  something  to  shew  that  the  pos- 
session of  the  house  was  retained  by  the  donor  or  person 
appointing  him.    The  legal  and  the  virtual  possession  must 
be  considered  in  hiqi  until  the  tenancy  is  put  an  end  to  by 
those  who  have  a  right  to  do  so  (a). 

Order  quashed  (6). 

(a)  fiflsf,  J.  was  absent 

(6)  Vide  Rex  v«  St.  MichaeV»  Bath,  1  East,  2S8.  Rex  v.  Siockky  Pom- 
roy.  Burr.  S.  C.  762.  Rex  u.  Melbourne^  Id.  244.  Nailand  ▼.  SlaintoH* 
Id.  793.    Kej^  V.  fVolnum,  Id.  785 ;  and  Rtx  v.  fVitelmglULm,  Cald.  ISl. 
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Tundaff,      The  KiNo  9.  The  Lord  and  Steward  of  the  Maxor 
sSirJ  ^f  Mere  and  Fortok,  in  Staftordshirb. 


WlMre»  1]j  the  X  HIS  was  a  mandamus  to  the  defendants,  commantfing 
n^i^l^noitt  ^^^^  ^^  ^^Id  A  customary  court  for  the  manor,  and  receive 
"roosTy^cnS!*'  *  ^"^o'^'®""  *«>"*  *'^^**»  Booker  and  Jfary  his  wife,  of  a  piece 
tomary  te-  of  copyhold  landi  held  of  and  within  the  manor,  and  lately 
dweUing  in^  sold  by  the  said  J.  B.  to  Robert  Stewart,  and  thereupon 
^rehuiog  by  8^°^  ^  admittance  thereto  to  the  said  H.  S.,  according  to 

sarrcnder  cui-  the  custom  of  the  manor.    The  return  to  the  writ  sUted, 

toouiry  landi 

ivithin  the        that  **  within  the  said  manor  there  now  is^  and  from  time 

Uabirto^pay  a  whereof  the  memory  of  man  is  not  to  the  contrary,  there 

%?7ord"^baii  ^^^  been,  with  respect  to  persons  not  bdng  customary 

tenants  or  in-  tenants  of  the  said  manor,  or  not  dwellbg  within  the  same^ 

habitants,  and  .  . 

a  person  not    and  with  respect  to  them  only,  an  ancient  and  laudable  cus- 

09  inhabitant^  ^^™  ^^^  ^°^  approved  of,  that  if  any  person  not  being  a 

had  porchas^  customary  tenant,  or  not  dwelling  within  the  said  manor, 

redemption  in  shall  take  any  estate  as  a  purchaser  by  surrender  or  otherr 

estate,  and^in  ^^^^  ^^  >"7  lands  or  tenements  customary  within  the  said 

the  tar ^r 'fine  ^^^^^f  *®^  ^^^^  ^^  ^^^^  P^J  ^^^  ^  ^"^  ^^^'^  *®  ^^^  ^^ 
doe  in  respect  the  said  manor  for  the  time  being,  as  the  lord  and  he  can 

snbseqnently  agree."  The  return  proceeded  to  state,  that  the  usual  fine 
pnrehuer  of  a  P**^^  ^y  Persons,  such  as  it  had  previously  described,  was 
tmaller  estate,  two  years  value  of  the  estate,  and  that  persons  being  tenants 
the  Court  .  ,    .  .  ,     .       . ,  ,  ,     .?«.  ^  n^ 

granted  a  man.  or  mhabitants  had  paid  another  and  different  fiiie*     *' That 

kl^  Md  stew!  before  the  22d  of  September  last  the  said  R.  Stewart  had 

h'^  r  ^"\\    become  the  purchaser  of  the  equity  of  redemption  of  and 

ter,  and  as  Uie  in  certain  customary  lands,  &c.  within  the  manor,  being  the 

did"  not  allege  interest  of  one  fV.  S.  Littler  in  the  said  lands,  J^c;  and 

?n^th?te^?a(S  that  the  said  R.  S.  on  or  about  the  27th  of  Se^ember  last, 

tion,  the  man-  caused  a  certain  notice  in  writing  to  be  deliy^ed  to,"  the 
damns  was 
made  peremp- 
tory, although  the  effect  of  \admtttance  to  the  smaller  estate  would  be  to  defeat,  the 
lord's  claim  to  the  fine  due  upon  th^  larger  estate  first  purchased. 
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lord,  ''  whereby,*  after  reciting  that  he  l^ad  purchased^  the 
said  interest  of.  the  said  PV.  S.  L.  xa  certain.  lands^  &c.  copy- 
hold of  the  said  maDor»  cqinprized  in  a  surrender,  made  and 
passed  at  a  court,  held  for  the  said  manor,  on  the  8th  of 
October,  1811,  by  ihci  said  W.  S.  L.  to  Maihew  Mountford 
aad  Arthur  Mountford,  subject  to  a  proviso  for  redemption 
and  surrender  of  the  premises  on  .payment  by  the  said 
W.  &  Lw  or  Us  assigns  on  the  25th  of  March,  1822,  or  any 
aubsequent  2dth  of  March,  duriQg  his  life,  on  six  months' 
j>revioua  notice,  of  aOO/..to  the  said  M.  M.  and  A.  M.,  thetr 
executors,  8cc.,  he  did  thereby  giye  notice  that  he  did  intend 
to  pay  off  the  said  sum  of  300/.  on  the  2dth  ,of  March, 
1822,  in  pursuance  of  the  above  condition."    It  then  stated 
that  R.  S.  had  never  been  a  tenant  or  inhabitant  of  thp 
manor,  and  that  the.  yearly,  value  of  the  lands^  &c.  menr 
4ioned  in  the  notice  was  234/.,  whereas  the  yearly  value  of 
the  lands,  &c.  sold  by  Booker  to  R.  S.  was  much  less,  they 
not  being  more  than  half  an  acre  in  extept,  condudii^ 
thus:  ''  that  the  said  R,  S.  did  purchase  the  said  piece  of 
cppyhold  land  from  the  said  /.  B.  after  the  said  purchase 
made  by  him  of  the  interest  of  the  smd  W.  S*  L.  in  the 
said  lands,  &.c.  mentioned  in  the  said  notice^  in  order  that 
he  the  said  £•  S.  might  be  admitted  to  the  said  piece  of 
copyhold  land,  and  might  by  such  admittance  become  a 
customary  tenant  of  the  said  manor,  before  he  should  take 
by  surrender  or  otherwise  the  said  customary  lands,  8cc*  in 
the  said  notice  mentioned,  and  for  the  purpose  thereby  of 
avoiding  or.  eluding  the  payment  of  the. fine  which  would 
become  due  to  the  lord  of  the  said  manor  by  virtue  of  the 
custom  above. set  forth,  whenever  he  jthe  said  JR.  S*  not  being 
a  customary  tenant,  &c.,  or  not.  dwelling*  &c*,  should  take 
the  estate  of  tbd  said,  lands,  8cc.,  in  the  said  nptice  menr. 
.tinned,  as  a.  purchaser  by  surrender  .pr  otherwise,  and  be 
admitted  to  the  same,  and  of  depriving  and  defrauding  the 
said  lord  of  the  said  fine  payable  according  to  the  said 
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1823.  Paiteson,  on  the  part  of  the  prosecutor^  now  contesdM, 

^^^^''"^       that  the  return  was  insufficient  upon  several  grounds*;  fost, 

V.  because  it  appeared  that  when  Mr.  Stewart  applied  to  be 

^^  admitted  to  the  smaller  tenement,  the*  lord  of  the  manor 
ItoBTOK.  had,  and  stiU  had  a  complete  tenant  to  the  laiger  tenement, 
and  therefore  had  no  power  to  compel  Mr.  Stemitrt  to  be 
admitted  to  the  larger,  tenement  at  all,  so  long  as  there  was 
a*  complete  tenant  on  the  rolls ;  second,  that  it  did  not  ap- 
pear that  there  existed  any  custom  compelling  persons  to 
be  admitted  to  tenements  in  the  order  in  which  they  pop- 
chased  them;  third,  that  the  interest  which  Mr.  Stewart 
had  purchased  in  the  larger  tenement  was  merely  an  option 
to  repurchase  it,  contingent  upon  Mr.  Litikr's  Uving  till 
the  25th  of  March,  ]8£2f  and  therefore  at  the  time  of  his 
applying  to  be  admitted  to  the  srnaAkr  tenement,  it  was 
impossible-  for  him  to  be  admitted  to  the  larger  tenement,  or 
to  know  whether  he  could  ever  be  admitted  to  it;  fourth^ 
because  Mr.  Stewart  was  by  law  entitled  to  bring  himself 
within  the  custom  in  aii|  manner  in  his  poi^er,  and  to  be 
admitted,  or  not  admitted,  to  any  tenement  which  he  had 
purchased  without  regard  to  the  lord's  fine ;  and,  last;  that 
at  all  events  Mr.  Stewart  was  entitled  to  be  admitted  to  the 
smaller  tenement ;  and  the  question  therefore*was,  merely, 
as  to  the  quantum  of  fine  which  he  ought  to  pay,  if  be 
should  hereafter  be  admrtted  to  the  iaiger  tenement,  which 
was  the  proper*  subject  of  an  action  after '  such  admittance, 
and  not  of  return  to  the  present  writ.  The  second  point 
required  no  argument ;  no  special  custom  as  to  the  order 
t>f  admittance  was  stated  in  the  return,  and  therefore  none 
could  be  presumed  ;  in  this  respect  therefore  the  return  was 
clearly  no  answer  to  the  writ.  Upon  the  first  and  third 
points,  having  cited  Rex  v.  Dillitfgtim  (o),  Huhbard  v.  Ham-^ 
fnond(b).  Rex  v.  Hendon(c),  Graham  ▼.  Sime(d),  and  Fm. 
Mr,{e),  as  to  die  first;  and  King  v.  Kiiig(fy,  and  Doe  ¥. 

(a)  Freera.  Rep.  496.  (rf)  1  East,  631. 

(6)  4  Co.  Rep.  t8  a.  (e)  Vol.  vi.  109.  Fines,  A»  c 

(OST.  R.484.  (/)3P.  Wiiis.360. 
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Tomkins^a),  jtmlo  &e  third,  the  Court  desired  him  to  con- 
fioe  hiiDself  to  the  question  iovolved.  in  the  fourth  objection, 
namely,  whether  the  return  contained  such  a  plain  and 
sufficient  allegation  of  frattd,  with  respect  to  the  fine,  93 
aflbrded  a  legal  ground  for  the  refusal  to  admit  the  party* 
llie  insinuation  in  the  return  is,  that  the  purchase  made  by- 
Mr.  Stewart  of  Mr.  Booker  was  with  an  intention  to  der 
fraiid  the  lord  of  his  fine;  but  there  is  no  direct  act  of  fraud 
allqred,  such  as  the  party  can  reasonably  understand  and 
prepare  himself  to  refute ;  nor  do  the  facts  of  the  case  at 
all  fliupport  any  supposition  of  a  fraudulent  intent.  There 
18  no  secrecy  or  concealment  practised  by  these  parties,  but 
an  open  and  notorious  purchase  of  a  present  interest  in  die 
small  tenement,  such  as  may  hereafter  enable  the  purchaser 
to  he  admitted  to  the  larger  tenement  in  which  he  had  pur- 
ichased  a  future  interest,  upon  paying  the  smallest  fine* 
What  illegality  or  fraud  is  there  in  such  a  transactioni  and  what 
injury  is  there  in  effect  worked  to  any  individual  thereby  i 
It  is  not  imputed  in  the  return  that  the  purchase  was  not  a 
xeal  bon&  fide  purchase ;  nor  in  fact  was  it  possible  so  to 
nllege.  There  is  then  no  fraud  either  in  law  or  in  fact,  the 
lord  has  sustained  no  injury,  and  has  no  cause  of  complaint ; 
nor  is  the  alh^gation  so  clear  and  explicit  as  to  call  upon  the 
other  party  to  answer  or  refute  it.  Upon  this  short  ppint, 
therefore,  there  can  be  no  doubt  that  the  return  is  insufli- 
cient,  and  the  rule  must  be  made  absolute  for  a  peremptory 
mandamus. 
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ffl  E.  Taunton,  contr^.  It  was  impossible  in  such  a 
case  as  this  to  allege  any  direct  and  positive  act  of  fraud, 
because  it  must  be  admitted  that  the  purchase  of  the  smaller 
tenement  was  a  bon&  fide  purchase.  But  the  return  does 
allege  a  fraudulent  object  and  intent,  and  that  is  suflicient 
to  support  it.  It  alleges  that  the  purchase  was  made  for 
the  purpose  of  avoiding  or  eluding  the  larger  Jine,  and  of 

{a)  11  East,  145. 
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1823.       depriving  and  defrauding  the  lord  of  that  fne.    What  lan- 
^Jl^P^      guage  can  be  said  to  allege  fraud,  if  these  words  do  not  ? 
,  «.  It  is  admitted,  on  the  other  side,  that  die  transaction  was 

1^,1  entered  into  for  the  purpose  of  avoiding  the  larger  fine. 
foRTov.  »phat  is  in  effect  a  fraud  upon  the  lord ;  the  return  avers 
that  it  was  done  for  that  purpose,  and  although  the  word 
*'  fraudulently"  is  not  used  as  connected  with  the  act,  still 
the  whole  sentence  as  plainly  and  explicitly  imputes  a  fraudu- 
lent motive,  as  it  is  possible  for  language  to  do.  It  is  not 
competent  to  Mr.  Stewart  to  take  these  objections  in  the 
present  shape.  The  return  is  upon  the  face  of  it  a  sufii- 
cient  answer  to  the  writ,  and  any  objection  to  the  language 
of  the  former  should  have  been  taken  in  the  form  of  an 
action  for  a  false  return,  and  cannot  be  raised  in  any  other 
proceeding.  The  present  mode  of  proceeding  is  in  effect 
an  admission  of  the  truth  of  the  charge;  the  fraud  is  not 
denied;  therefore  it  is  in  substance  admitted;  thb  is  the 
invariable  rule  in  pleading,  and  the  plain  rule  of  common 
sense.  It  is  obvious  that  a  fraud  has  been  committed,  and 
the  Court  will  not  lend  themselves  to  the  maintenance  and 
promotion  of  that  fraud,  merely  because  it  is  not  alleged  in 
quite  as  rude  terms  in  the  return  as  it  might  have  been.  As 
respects  this  point,  therefore,  the  return  is  perfectly  good, 
'and  the  present  rule  must  be  discharged. 

Abbott,  C.  J. — Upon  the  single  point  to  which  we  have 
desired  the  arguments  of  counsel  to  be  particularly  ad- 
dressed, I  am  of  opinion  that  this  return  is  insufficient  in 
law.  Here  is  a  custom  that  a  person  who  is  not  a  tenant 
or  an  inhabitant  of  the  manor,  shall,  upon  being  admitted, 
pay  a  very  large  fine,  and  that  a  person  who  is  a  tenant,  and 
inhabitant  shall  pay  a  much  smaller  fine  ;  and  the  argument 
advanced  is,  that  no  man  shall  be  allowed  by  bringing  him- 
self within  the  situation  to  which  the  small  fine  attaches, 
to  avoid  the  burthen  imposed  by  the  larger,  because  such 
an  arrangement  is  a  fraud  upqn  the  lord.     I  am  of  opinion 
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tbatsuch  an  act  18  no  fraud  in  law.  Tbe  question  indeed 
may  very  fairly  arise,  whether  the  piu'chase  is  a  bon^  fide 
parchase,  and  whether  the  residence  is  an  actual  residence ; 
and  where  it  appears  that  .either  the  one  or  the  other  is 
merely  colourable  and  fictitious,  fraud  may  he  properly  im- 
puted. But  there  is  no  allegation  of  that  kind  in  this  re- 
turn; it  is  admitted  that  the  interest  oi  Uitltr,  and  the 
piece  of  land  of  Booker,  were  really  and  bon&  fide  pur- 
chased; and  that  being  the  case,  it  seems  to  me  tliat  no 
fraud  has  been  practised  in  fact,  or  in  law,  upon  the  lord, 
and  that  as  the  return  i&  deficient  in  that  respect,  it  is  no 
answer  to  the  writ. 
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Bay  LEY,  J. — I  entirely  concur  with  my  Lord  Chief  Jus- 
tice. The  surrenderor  in  this  case  continues  tenant  to 
the  lord  up  to  the  period  when  admittance  is  claimed  by 
Mr.  Stewart,  and  remains  subject  to  all  die  burthens  inci- 
dent to  such  a  tenancy ;  and  he  has  clearly  a  right  to  insist 
upon  the  acceptance  of  his  surrender,  and  the  admittance  of 
his  surrenderee.  There  is  no  fraud  imputed  to  Mr.  Booker 
and  his  wife,  it  is  imputed  wholly  to  Mr.  Stewart*  But  the 
facts  clearly  shew  that  no  fraud  hfts  been  committed,  and 
therefore  the  bare  insinuation  of  a  fraudulent  motive  cannot 
afford  a  legal  answer  to  the  claim  made  by  the  writ  of  man- 
damus. What  are  the  facts  i  Mr.  Stewart  purchases,  ac- 
tually and  boni  fide,  the  equity  of  redemption  of  Mr.  Lit^ 
tier,  intending  at  some  future,  but  indefinite  period,  to  be- 
come the  purchaser  also  of  his  legal  estate ;  and  then  dis- 
covering that  the  immediate  purchase  of  the  legal  estate  in 
another  tenement  will  relieve  him  from  the  payment  of  a 
heavy  fine,  and  render  him  liable  only  to  a  much  lighter 
one,  he  does,  also  fiurly  and  honk  fide,  purchase  the  field 
from  Mr.  and  Mrs.  Booker.  Why  was  he  not  entitled  to 
do  this  ?  Upon  what  principle  was  he  barred  from  availing 
himself  of  such  an  advantage  i  And  how  can  such  conduct 
be  called  a  fraud  i    I  entirely  agree  that  it  amounted  to  no- 
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1823.        thing  like  fraud.    But  even  if  it  did,  this  return  is  insuffi- 

ITic  RiKo     ^^^^    '^*  allegation  must  be  direct  and  unequivocal,  and 

9.  must  state  an  act  of  fraud,  not  merely  a  fraudulent  motive* 

mid         Nor  is  the  party  bound  to  submit  to  the  insinuation  con^* 

FoBToa.      veyed  by  this  return,  and  seek  his  remedy  hereafter  in  an 

action;  he  may  object  to  the  return  as  msufficient,  as  he  has 

done  in  the  present  instance.    It  seems  to  me,  therefore, 

upon  these  grounds,  that  vre  have  but  one  course  to  pursue, 

namely,  to  quash  this  return,  and  to  grant  a  peremptory 

mandamus. 

•  HoLROYD,  J. — ^This  seems  to  be  very  clearly  an  honest 
and  bon&  fide  transaction  of  purchase  and  sale,  made,  in  my 
opinion,  for  a  legal  and  innocent  purpose.  At  any  rate  it  is 
manifest  that  the  return  does  not  shew  with  any  certainty 
the  contrary,  and  therefore  Mr.  Stewart  is  fully  entitled, 
both  in  law  and  justice,  to  all  the  benefit  that  may  accrue  to 
him  from  the  insufiSciency  of  the  return.  We-  can  do  no 
other  than  treat  this  as  an  insufficient  return,  and  make  the 
rule  for  a  peremptory  mandamus  absolute. 

Rule  absolute  (a)« 
(«)  Bnt,  J.  wai  abMat. 
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X  HE  defendant  having  become  bankrupt,  and   surren*  Commission- 

dered  to  his  commission  on  the  4th  February  last,  but  not  nipt  are  not 

being  then  prepared  to  make  a  full  discovery  and  disclosure  ^^^l^^^^ 

of  his  estate  and  efiects»  the  commissiouers,  on  hb  prayeri  ••  5.  to  enlarge 

acgottmed  the  meetmg  generaUji  by  their  written  order,  for  the  disclosure 

that  purpose,  without  naming  any  day,  but  verbally  fixed  ^^^.^  ^^ 

the  day  for  the  1st  Jprt7.   On  the  l«th  March,  the  defendant  ^y^^  ^.« 

,  '^  .        .      tmie  mention- 

sorrendered  himself  iuto  the  custody  of  the  marshal  in  dis-  ed  in  s.  3.  of 

charge  of  his  bail,  in  an  action  brought  against  him  by  a  tnte,  still  less 

creditor,  and  on  the  24th  If  arcA,  whilst  remaining  in  cus*  n^l^Mriod.^* 

tody,  the  plaintiff  lodged  a  detainer  against  him  for  a  debt  Therefore 

of  10|000/.  under  which  he  was  now  held  in  custody,  and  mpt  sarren- 

having,  on  a  former  day,  obtained  a  rule  nisi  to  be  discharg-  o^j^isgj^on^on 

ed,  on  filing  common  bail,  the  question  was,  whether  the  ^«  4th  FeAm- 

commissioners  of  bankrupt  had  authority  under  the  5  Geo.  8.  commissioners, 

c.  SO,  to  enlarge  the  time  for  the  bankrupt's  examination  enlargeS'^tLV' 

for  so  long  a  period    as  from   the  4th  February  to  the  |i'^riS?*"fir 

iBiJpril,  and  thereby  to  protect  him  from  arrest.  him  to  malce  a 

^  ''        '^  fnU  discovery 

of  his  esUte 

G.  Marriott  now  shewed  cause.    This  rule  was  obtained  J^  vSbSly 

under  the  authority  of  the  statute  5  Geo.  £•  c.  30.  s.  5.  which,  fixed  the  ad- 
•11  .  11  1  1  joarnmentday 

It  will  be  contended,  empowers  the  commissioners  to  enlarge  for  the  1st 

the  period  for  tlie  examination  of  the  bankrupt  to  any  un<-  ^'^{'nl^vai'' 

limited  period,  and  provides  a  protection  frdm  arrest  during  the  banlirupe 
1     •  1       rr..  1  1  •  haHiig  snrren- 

the  interval.    There  are,  however,  two  answers  to  this  ap«  dered  in  di»- 

plication.     First,  section  3,  of  this  act,  which  authorises  ^'^S^ned' 

the  Lord  Chancellor  to  enlarge  the  time  for  surrendering  a  J^creditor^'the 

bankrupt,  expressly  limits  the  enlai^ement  to  fifty  days ;  and  Court  refused 

to  discbarce 
therefore  it  is  most  implrobable  that  the  legislature  intended  him  out  of  cos- 


to  give  the  commissioners  larger  powers  than  they  had  pre-  iM^protccted" 

viously  given  to  the  Chancellor ;  second,  the  words  of  sec-  ^™"  ■"^^•5  ^^ 

■^  ®  .    .  .       .  the  commis- 

tion  5,  do  not  give  the  unlimited  power  which  is  coutenfled  sioaers  order. 
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2^2^        for,  but  clearly  refer  to  that  limited  enlargement  mentioned  in 
the  previous  clause.    The  freedom  from  arrest  is,  "  for  and 
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V.  ^  during  the  said  forty-two  days,  or  such  further  time  as  shall 
be  allowed  to  sucU  bankrupt  for  finishing  his  examination, 
as  aforesaid,**  Now,  this  is  evidently  in  reference  to  .the 
Umner  clause,  and  consequently  the  comnussioners  have  no 
power  to  extend  ihe  protection  beyond  fifty  days.  In  thia 
case  they  have  extended  the  time  for  the  examination  beyond 
that  period,  but  the  privilege  from  arrest  is  not  co-extensive, 
and  dierefore  the  defendant  being  already  in  custody  in  an- 
other action,  the  plaintiff  has  acted  in  the  only  way  open  to 
him,  namely,  by  lodging  a  detainer.  In  the  case  of  Davis 
V.  Trbtter{a),  it  vras  doubted  whe&er  the  commissionerB  had 
Ae  power  to  enlarge  the  period  beyond  the  forty-two  days  at 
all,  and  though  it  was  there  decided  that  they  had  such 
power,  still  it  does  not  appear  in  the  case  that  die  exten* 
sion  is  authorised  beyond  that  given  to  the  Great  Seal. 
Some  limit  must  be  put  to  the  authority  of  the  commia- 
sioners,  for  if  they  can  protect  the  bankrupt  fit>m  arrest  for 
so  long  a  period  as  now  contended  for,  they  may  protect  him 
for  ten  years.    This  rule,  therefore,  must  be  discharged. 

Abraham,  in  support  of  the  rule,  contended,  that  the 
clause  which  gave  the  commissioners  the  power  to  enlarge 
the  time  for  the  bankrupt's  examination,  was  unconnected 
with  and  independent  of  that  which  related  to  the  Lord 
Chancellor,  and  clearly  had  in  view  to  extend  the  protection 
from  arrest  in  an  equal  degree  with  the  time  for  examina- 
tion. \  The  intention,  he  insisted,  was  to  give  a  privilege 
fit>m  arrest  until  the  examination  was  finally  concluded,  and 
therefore  that  the  order  for  adjournment  in  this  case  neces- 
sarily operated  as  a  protection  to  the  bankrupt's  person. 

.  Per  Curiam. — ^The  question  is,  whether  this  order  for 
adjourning  the  bankrupt's  examination  was  correct|   and 

(4)  8  T.  R.  475. 
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Judi  as  conferred  a  privilege  from  arrest  co-extensive  with 
itself.  It  is  quite  clear  that  it  was  not.  The  6fth  clause  of 
the  statute  must  be  construed  with  reference  to  the  third, 
and  upon  that  constructioOy  as  well  as  upon  sound  sense  and 
teason,  the  commissioners  have  the  same  powel*  of  enlarg* 
ing  the  time  as  the  Lord  Chancellor,  and  no  more.  This 
adjournment  being  for  an  indefinite  period,  was  an  excess  of 
the  authority  of  the  commissioners,  was  substantially  bad  in 
Itself,  and  conferred  no  protection  at  aH  on  the  person  of 
the  bankrupt.  The  plaintiff  therefore  has  acted  regularly, 
und  we  are  bound  to  discharge  this  rule.  Any  other  course 
would  lead  to  manifest  mischief  and  injustice,  for  such  a 
prolongation  of  the  time  for  examination,  coupled  with  a 
privilege  from  arrest,  would  be  an  encouragement  to  every 
bankrupt  to  put  off  the  disclosure  of  his  effects  as  long  as 
possible,  and  would  produce  serious  inconvenience  to  the 
creditors,  and  to  public  business. 

Rule  discharged. 
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April  SO. 

rp  N-^v-^ 

X  RESPASS  for  breaking  and  entering  the  plaintiff's  Where  a  Bru 

house  and  distraining  his  goods.     Plea,  Not  Guilty.    At  jecti  employed 

the  trial  before  Jbbott,  C.  J.,  at  the  Middlesex  acUoumed  ^^^lll^^""^^. 

Sittings  after  Easter  Term,  1822,  the  plaintiff  had  a  verdict  tttgnen  ambai- 

with  e/.  165.  damages,  subject  to  the  opinion  of  the  Court,  with  a  Mluyl 

•upon  the  following  case  :—  l^  "^  ^ 

The  plaintiff,  who  is  a  British-horn  subject,  rented  and  ^oiue,  and  let 

occupied  a  house  in  the  parish  of  St.  James,  fVestminster,  lodiings,  and 

and  let  a  part  thereof  in  lodgings,  from  the  5th  January  to  defied  on  his 

the  13th  September,  1831 ;  on  which  latter  day  the  defendant,  ^w-rate'j— 

who  was  collector  of  the  poor  rates  of  the  said  parish,  en-  Held,  that  Us 

goods  were 
not  protected  by  T  Atoh  c.  IS,  assttiniDg  him  to  be  a  domestic  fenraat  of  the  ambasaador. 
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1820.  tered  the  plaintiff's  house,  and  distniined  bis  goods  under 
the  usual  distress  warrant.  The  rate  on  ^ich  the  distress 
was  founded  was  duly  niade^  allowed  and  published.  The 
Tdoeooi».  glim  of  2/.  1&.  for  which  the  distress  was  levied  was  due  io 
respect  of  the  house  for  half  a  year's  poor  rate,  from  the 
6th  January  to  the  5  th  Jnljf,  1821,  and  was  regularly  de- 
manded of  the  plaintiff,  and  payment  thereof  refused,  be- 
fore the  distress  was  made.  The  plaintiff,  for  twenty-five 
years  last  past,  has  been  in  the  service  of  the  ambassador 
from  the  crown  of  Portugal  to  the  late  and  present  King  of 
England^  as  first  chorister  in  the  chapel  of  his  Excellency, 
in  South  jiudley  Street^  which  is  attached  to  the  house  of 
the  ambassador;  and  as  such  has  received  a  salary  from  the 
ambassador,  payable  quarterly;  but  the  plaintiff  did  not 
live  in  the  ambassador's  house.  During  all  that  time  the 
plaintiff  has  officiated  as  such  chorister  in  the  said  chapel 
twice  on  all  Sundays  and  Saints*  days,  and  Fast  days,  ex- 
cept on  Wednesdays  in  Lent,  when  the  service  is  performed 
only  once  a  day.  The  Portuguese  ambassador  professes  the 
Roman  Catholic  religion,  and,  according  to  the  ritual  of  that 
religion,  it  is  necessary  to  the  due  celebration  of  divine  ser- 
vice that  there  should  be  a  person  to  officiate  as  the  plaintiff 
did.  During  the  time  in  question  the  plaintiff  was  regis- 
tered with  the  Secretary  of  State  as  chorister  to  his  Excel- 
lency, and  his  name  was  affixed  in  the  sheriff's  office,  in 
the  list  of  persons  in  the  service  of  foreign  ministers. 
During  the  period  for  which  the  rate  became  due,  the  plain- 
tiff was,  and  acted  as  prompter  at  the  /king's  Theatre,  in 
the  Haymarket,  and  also  was,  and  acted  as  a  teacher  of 
music  and  languages,  from  both  which  employments  he  de- 
rived, and  still  derives,  pecuniary  advantage.  The  engage- 
ment as  prompter  at  tlie  King's  Theatre  was  absolute,  and 
contained  no  exception  of  the  times  when  he  might  be  en- 
gaged as  chorister  in  the  ambassador's  chapel.  1'he  ques- 
tion for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover^  If  so,  the  verdict  is  to  stand ;  otber« 
wise  a  nonsuit  to  be  entered. 
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Campbell,  for  the  plaintiff.  The  questions  in  this  ease 
are,  first,  whether  the  plaintiff  is  a  domestic  servant  of  the 
Portuguese  ambassador  within  the  meaning  of  the  statute  «. 

7  Ann.  c.  12 ;  and^  second,  whether  a  warrant  of  distress  ®oc®«*« 
for  levying  a  poor  rate  be  such  process  as  is  mentioned,  in 
the  statute;  for  if  it  be,  the  defendant  is  clearly  liable  to 
an  action  of  trespass.  The  material  question  certainly  is, 
ivhether  the  plaintiff  is  such  a  domestic  servant  as  is  men- 
tioned in  the  statute.  The  facts  of  the  case  clearly  shew 
that  he  is  a  domestic  servant  He  has  been  twenty-five  years 
in  the  same  capacity,  namely,  first  chorister  to  the  ambas-* 
sador ;  be  has  performed  the  duties  of  that  situation  con- 
stantly m  person ;  he  has  regularly  received  an  annual  salary 
in  respect  of  his  services;  and  those  services  are  absolutely 
necessary  to  the  celebration  of  the  ambassador's  religious 
devotions.  All  these  facts  are  found  by  the  case,  and  taken 
together,  they  clearly  satisfy  the  meaning  of  the  word 
*'  domestic/'  and  entitle  the  plaintiff  to  the  privileges  con* 
ferred  by  the  statute.  It  is  true  he  did  not  reside  in  the 
ambassador's  house;  if  he  had  resided  there,  this  question 
could  never  have  been  raised ;  but  how  is  the  case  varied 
by  that  circumstance?  Residence  in  the  ambassador's  house 
is  perfectly  immaterial.  The  retinue  of  a  foreign  ambas* 
sador  is  necessarily  very  numerous,  and-  it  would  be  utterly 
imposmble  that  all  the  servants  codd  reside  in  the  identical 
house  which  is  inhabited  by  their  master.  This  statute  is 
merely  a  confirmation  of  the  law  of  nations ;  Blackstone  in 
his  Commentaries  so  describes  it  (a),  and  it  is  so  defined  in 
all  the  cases  upon  the  subject ;  and  it  is  quite  clear  from  the 
writers  upon  the  law  of  nations,  that  the  protection  was 
originally  intended  to  be  given  to  every  individual  belonging 
to  the  retinue,  and  in  any  manner  necessary  to  die  dignity 
of  the  ambassador.  VaielL  lib.  4.  c.  9-  SS'  104.  114.  \90. 
Puffendorf,  lib.  8.  c.  9-  «.  6.  and  Fan  Bynkershoekf  c.  15, 
In  Seacomb  v.  Bowlney  {b)  it  was  held;  that  a  chaplain  to 

'       (a)  Vol.  i.  c.  7.  255.  (6)  1  Wils.  SO. 
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1828.        an  ambassador,  if  he  perfornied  duty,  waa  protected  by  the 
^"^^/'^^       statute  ;  and  therefore  a  chorUier,  beiaj^  a  person  necessary 
NoTBuo.      ^  ^^  jy^  celebration  of  divine  servicei  w  strictly  witbio 
ToooeoB,     the  principle  of  that  case.    Jn  2'riquei  v.  Baih{q)  a  secret 
iary  was  held   to  be  >within  the  sfatute^  although  he  had 
never  lodged  in  the  ambassador's  house^  and.  ^ad  never  re- 
ceived any  wages,  which  are  circumstances  that  rendered 
that  case  a  much  breaker  one  than  the  present.    In  Caror 
Umfs  case  (i)  it  was  said  by  fVright,  J.,  ^.  that  it  was  fori- 
merfy  thought  necessary  that,  a  foreign  ambassi&dor's  servant 
shotdd  lie  in  the  house  to  entitle. him  to  protection  uwler 
the  statute  f  which  seems  to  intimate  pretty,  strongly  that 
the  rule  had  been,  there  relaxed  in  that  respect.    In  Hophin$ 
y.  De  Robeck  (c),  it  was  said  by  the  Court,  that  die  words 
*' domestic''  and  ^'  domestic)  servant,^  in  the  statute^  are 
only  put  by  way  of  example,  and  a  itcretary  was  .there  held 
to  be  privileged,  though  his  name  was  not  registered  in  die 
office  of  the  Secretary  of  State.    These,  indeed,  are  all 
cases  of  personal  arrest,  but  there  are  also  cases  hi  which  the 
statute  has  been  treated  as  extending  to  tbe^  goods  of  the 
persons  privileged.     Lockwood  v.  Coysgarne{d),  and  Fonr 
taittier  v,  Heyli^t),  were  both  cases  of  execution  against  the 
gopds^.  simI  though  the  privilege  was  not  allowed  in  either  of 
them  upop  other  gfoaods,  it  was  admitted,  that  if  it  existed 
at  all,  it  wo^uld  apply  Iq.the  goods  as  weU  as  to  die  person. 
Therefore,  upon  the  authority  of  these  cases,  and  upon  the 
v^ry  strong  facts,  wbic)i  appear  in  favor  of  the  plaintiff 
here,  it  seems  clear  that  he  is  a  person  within  the  -protection 
of  the  statute,  and  consequendy  that  the  distress  was  ill^al, 
and  he  is  entitled  to  recover  the  value  of  the  goods  disr 
trained  by  the  present  actioii.    Upon  the  other  point,  he  did 
not  thi^k  it  ^oecessaxy  to  trouble  the  Court,  inasmuch  as  it 
woi^ld  follpw  the  first,  whichever  way  it  was  decided. 

(a)  3  Barr.  1478.  («0  3  Burr.  1676. 

(6>  1  was.  rs*  (e)  Id:  irsi. 

(f)  S  T.  R.  79. 
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E*Lawe$,  for  the  defendant.    Upon  the  face  of  this  case       1%3« 
it  is  manifest,  that  the  plaintiff's  einplojnient  bj  the  Pop-     J^^^^^^ 
tMguese  ambassador  is  mef  ely  colourable^  aod  therefore  he  is  «, 

not  within  the  protection  of  th^  statute.    He  is  aBrt/wA-.    Toocqqd, 
bom  subject^  not  living  in  b^  master's  hoiJ|sey  but  occupjr 
ing  one  of  his  owq,  whic^ih^  lets  out  in  .lodgings ;  exei^ng 
an  active  profession  as  ^  teadier  of  mjiji^ic  .apd .  languagest 
haying  a  permanent  and  lucrative. situation  at  the  Opera 
{louse;  rendering  no  personal  or  domestic,  q^ryice  tp.hia 
master,  but  calling  himself  a  chorister,  and  upon,  that  aiuf^ 
ground  daimmg  an  exemption,  both^for  his  person  and  hia 
goods,  from  all  liability  to  payment  of  rates  andtasse^^    It 
is  said  that  his  services  in  the  chapel  are  .necessary  to  tb€» 
ambassador^  but  it  is  not  explained  how  {  that  he  has  l^n 
twenty-five  years  in  the  situation,  and  has  regularly  reic^ived 
a  salary;  but  who  hired  him,  what  is  the  amount  of  hif 
salary,  or  by  whom,  or  upon  what  condition  it  has  been 
paid,  does  not  appear.    All  thei^e  circumstapces  render  it 
a  case  of  great  suspicion ;  but,  independently  of  that»  it  i9 
plain  that  the  statute  does  not  in  any  degree  embrace  ti^ 
goods  of  the  servants  of  the  ambassadorji  and  therefore  this 
action  cannot  be  maintained.  .  The  words  o^  the  fifth  pecr 
tion  evidently  confine^  the  privilege  to  the  p^rsoiu  of  th^ 
servants,  nor  is  there  to  be  found  in  my,  of  the.  writer9 
upon  the  law  of  nations  any  argument  to  sh^ew  that  it  ever 
extended  to  the  gooc^s  of  ai^.bu)  the, ambassador  hiq^SQlf. 
In  Delvalle  y.  PhmerUa),  which  yva^  an  action  against  a 
sheriff  for  a  false  return  of  nulla  bona,  it  was  determined 
that  the  mere  fact  of  the  party  .against  whom  the  process 
was  directed,  being  a  servant  to  an  ambassador,  did.  not 
justify  the  sheriff  for  not  executing  the.  process,  i^iosttbe 
•   goods.    This  however  i§  ,^  subordinate^  and  comparatively 
unimportant  point,  for  the  strong  argument  in  the  case,  and 
that  upon  which  the  plaintiff  must  fail,  is,  that  the  pretend- 
ed service  to  the  ambassador,  is  not  such  a  service  as  is 
(a)  3  Campb.  47. 
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182d.        necessary  to  bring  the  plaintiff  within  the  operation  of  the 
^'^'^^^^      statute.    It  is  clearly  a  mere  nominal  service^  in  no  respect 
o.  rendered  to  the  ambassador  personally,  and  in  no  degree  oe- 

TooGooD.  cessary  either  to  his  dignity  or  convenience.  Now,  the  casea 
in  which  it  has  been  decided  that  a  nominal  or  coloorable 
service  will  not  suffice^  are  numerous;  Wigmore  y.Alvor 
rez(a),  Crass  v.  Talbot {b)^  Martin  yt.Manby(c),  Darling 
V.  Atkins  {d)f  Holmes  v.  Gordon  {e)f  and  many  others,  some 
of  which  have  been  cited  on  die  other  side,  but  which  do 
not  cariy  the  plaintiff's  case  farther.  The  Court  will  watch 
with  anxious  attention  to  see  that  this  privilege  is  not  abused, 
and  if  fraud  is  found  in  this  case,  the  plaintiff  is  clearly  not 
entitled  to  the  protection  claimed.  The  Court  has,  in  se- 
veral recent  cases,  declared  that  privileges  of  this  nature  are 
not  to  be  extended  beyond  their  strict  and  proper  line. 
Viveash  y.  Becker  (f),  Taplof  yf.Battine(g),  wad  Lard  v. 
Forrest  (A).  This  case  does  not  come  within  the  reason  of 
the  privilege,  the  privilege  being  granted  for  the  d^ity  and 
convenience  of  the  ambassador  himself.  What  inconvenience 
or  mdignity  can  the  ambassador  sustain  from  the  plaintiff 
being  obliged  to  contribute  to  the  rates  of  a  parish  in  which 
he  occupies  a  house,  which,  from  its  size^  is  unnecessary  to 
his  personal  residence.  The  decision  of  the  Court  against 
him  will  not  abridge  his  power  of  attendmg  at  the  chapel, 
and  singing  as  usual.  The  ambassador  will  be  in  no  degree 
prejudiced,  and  if  not,  then  there  is  an  end  to  the  only  rea- 
son upon  which  this  protection  can  be  granted. 

Campbell,  in  reply,  re*urged  his  previous  alignments,  and 
contended,  that  the  present  case  was  within  the  principle  of 
several  of  the  cited  authorities.  The  Court  could  not  pre- 
sume fraud,  and  unless  fraud  was  manifestly  shewn,  there 

(€)  s  Stra.  797.  Fiti^ib.  200.  (e)  Cts.  Temp.  Hanlw.  394. 

{b)  8  Mod.  268.  (/)  S  M.  4e  S.  €84. 

(«)  1  Bnrr.  401.  (g)  Ante,  vol.  i.  79. 

(d)  S  Wib.  35.  (A)  Ante,  250. 
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'wa6no  sensible  reason  why  the  plaintiffs  shouldnotbeen-        1823. 
titled  to  the  prdtection  of  the  statute.  ^^^v^ 

NOTELLO 
V. 

Abbott,  C.  J. — ^This  is  an  action  of  trespass  for  break-  Tooooon. 
ingand  entering  the  plaintiff's  house,  and  distraining  his 
^oods.  The  defendant  justifies  the  alleged  trespass  under 
a  warrant  of  certain  justices  of  the  peace,  issued  for  the 
payment  of  a  poor  rate,  assessed  upon  the  plaintiff  in  re- 
spect  of  his  occupation  of  a  hous^  in  the  parish  in  which 
he  resides.  It  is  found  by  the  case  that  the  plaintiff  is  a 
•  Britishrhom  subject,  and  rented  and  occupied  a  house  in 
the  parish  of  Si.  James,  Westminster,  and  let  a  part  thereof 
in  lodgings.  Tlie  case  further  finds  that  this  person  has  for 
many  years  been  employed  as  first  chorister  to  the  PortUr- 
guese  embassy,  and  has  also  been  for  many  years  filling  the 
office  of  prompter  at  the  Italian  Opera  House,  and  is  a 
teacher  of  music  and  languages.  My  opinion  in  this  case 
is  founded  on  this  single  point,  namely,  that  this  is  an  acr 
lion  for  takii^  the  goods,  and  not  for  arresting  the  person 
of  the  plaintiff.  I  shall  not  give  any  opinion  whether  the 
person  of  the  plaintiff  was  or  was  not  protected  from  arrest. 
The  question  arises  upon  an  act  of  parliament  expressed  in 
very  general  terms.  It  enacts  that  all  writs,  whereby  the 
person  of  any  ambassador,  or  the  domestic,  or  domestic 
servant,  of  any  such  ambassador,  may  be  arrested  or  im- 
prisoned, or  his  or  their  goods  or  chattels  may  be  distrained, 
shall  be  deemed  and  adjudged  utterly  null  and  void.  These 
expressions  are  certainly  very  comprehensive.  This  act, 
however,  was  made  in  confirmation  of  the  common  law: — 
it  is  to  be  construed  according  to  the  principles  of  tlie  com- 
mon law,  and  in  questions  of  this  kind,  I  thmk  the  law  of 
nations  is  to  be  considered  as  a  part  of  the  common  law# 
I  do  not  know  how  the  privileges  of  an  ambassador  can  be 
better  defined  (and  I  think  the  definition  will  agree  with  our 
own  authors  as  well  as  foreign  writers)  than  by  laying  it  down 
as  a  principle,  that  they  extend  only  to  what  is  necessary  to 

VOL.  H.  Su 
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18^.        the  personal  convenience,  the  dignity^  and  tike  religion  «f 
the  embassador  himself.     It  is  our  duty,  fcowever,  to  take 
care  that  we  do  not  allow  the  rights  of  British  subjects  to 
ToooooD.     sustain  any  prejudice  under  the  pretence  of  a  claim  of  pri- 
\  \rHege  to  which  the  reason  of  the  privHege  does  Bot  apply. 

I  think  the  reason  of  the  privilege  does  not  extend- to  thv 
case.    I  do  not  say  it  is  necessary  that  the  servant  of  ao 
ambassador  should'  live  in  his  master's  house  in  order  to 
entitle  him  to  the  protection  afforded  by  the  statute.    It  may 
on  many  occasions  be  necessary,  and  even  extremely  6t,  that 
he  should  have  a  convenient  lodging  or  place  of  residence 
for  himself  out  of   the  ambassador's  house;  and  if  these 
goods  had  been  taken  as  a  distress  for  a  rate  due  in  respect 
of  such  a  lodging  or  place  of  residence,  I  should  have 
paused  a  long  time  before  I  should  have  held  that  the  case 
was  not  within  the  statute.     But  the  facts  found  in  this  case 
are  quite  otherwise^.    The  house  is  taken  by  this  person, 
part  of  it  occupied  by  him,  and  the  remainder  is  let  out  in 
lodgings,     l^at  is  not  such  a  house  as  is  requisite  for  his 
personal  convenience,  and  if  it  is  not  so,  it  is  not  necessaiy 
to  his  master,  in  respect  of  whose  convenience  alone  the 
privilege  is  allowed  by  the  statute.^    If  we  were  to  allow  the 
privilege  in  a  case  of  this  description,  it  might  go  to  this 
length ;  every  servant  of  a  foreign  minister,  instead  of  living 
in  the  minister's  residence,  nught  hire  some  large  house  in 
'  this  metropolis,  and  let  out  the  greater  part  of  it  in  lodgings, 
and  occupy  it  for  a  considerable  length  of  time  without 
contributing  to  the  public  burthens  of  the  parish,  or  even 
without  paying  the  hndlord's  rent.    Such  an  extension  of 
the  privilege  would  be  quite  absurd  in  itself,  and  not  at  aU 
warranted  by  the  reason  upon  which  it  is  established.  I  think 
the  reason  of  the  privilege  does  not  apply  to  this  case,  and 
I  am  quite  sure  it  cannot  be  the  wish  of  his  excellency  the 
Portuguese  ambassador,  or  of  any  other  foreign  minister,  that 
bis  servaut  should,  under  the  pretext  of  a  privilege  emanate 
ing  from  liiinself,  inhabit  a  house  in  this  town^,  and  let  it  out 
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10  I(x%ing8j  without  contributing  either  to  the  parochial  or 
national  burthens.  For  these  reasons,  I  am  of  opinion  that 
the  defendant  is  entitled  to  judgment. 

Bayley,  J. — I  am  of  the  same  opinion.  The  question 
raised  in  this  case  is  not  whether  the  person  of  the  plaintiff 
is  privileged  from  arrest,  nor  whether  the  goods  distrained 
were  necessary  for  his  residence  in  the  place  where  he  dwells, 
assuming  that  it  was  such  as  his  service  in  the  employment 
of  the  ambassador  required.  The-  plaintiff  claims  •  an  un^ 
qualified  and  an  unlimited  extent  of  protection  for  all  his 
goods  and  chattels  of  whatever  nature  they  may  be.  H^ 
thinks  fit  to  take  a  house  which  in  size  is  4nore  than  neces- 
sary for  the  purpose  of  his  own  residencei  and  he  insists, 
that  he  is  to  be  exempt  from  all  parochial  and  other  bup* 
thensy  because  he  is  in  the  service  of  an  ambassador.  If 
we  were  to  sanction  the  exemption  to  that  extent,  we 
should  enable  him  to  abuse  that  which  was  not  intended  to 
be  his  privilege,  but  that  of  the  ambassador,  and  the  am- 
bassador only.  Holding  him  liable  to  parochial  rates  will 
work  no  prejudice  to  the  ambassador.  He  will  still  be  able 
to  perform  all  his  service ;  he  will  not  be  prevented  from 
giving  his  attendance  at  the  ambassador's  chapel,  notwith- 
standing he  is  obliged  to  contribute  to  the  rates  of  the 
parish  wherein  he  has  takep  a  house  more  than  necessary  for 
his  own  residence.  For  these  reasons  I  think  the  defendant 
is  entitled  to  judgment. 

HoLROYD,  J. — lam  also  of  opinion  that  the  plaintiff 
is  not  entitled  to  maintain  this  action.  He  is  a  British'hom 
subject,  and  not  a  person  brought  hither  by  the  ambassador 
in  his  suite.  But  it  is  contended,  that  although  he  is  a  sub- 
ject of  this  country,  yet  not  only  his  person,  but  his  goods, 
to  the  fullest  extent,  are  protected,  because  he  is  employed 
by  the  ambassador  in  a  capacity  which,  it  is  said,  is  that  of 
a  domestic  servaiit.  Supposing  him  to  be  a  domestic' ser- 
da  2 
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182S.  vtnt  within  the  meaniDg  of  the  statute,  still  I  thmk  bis  pii- 
vilege  does  not  eiist  to  the  extent  claimed.  The  only 
ground  of  the  privilege  b  for  the  sake  of  the  ambassador, 
Tooaoop.  in-  Qixler  that  he  may  not  be  prejudiced  in  his  dignity,  or 
otherwise,  by  reason  of  the  peivdn  or  goods  of  his  servant 
being  subjected  to  our  laws.  It  is  not  a  privilege  granted 
in  any  respect  whatever  on  account  of  the  servant,  and  there 
is  no  fact  stated  in  this  case  to  shew,  that  the  debt  for 
which  the  warrant  of  distress  was  granted,  arose  from  his 
being  in  the  situation  of  a  servant  to  the  ambassador.  In* 
deed  the  contrary  appears;  and  nothing  b  stated  to  shew 
that  the  ambassador  is  in  any  degree  iqjured  by  those  goods 
being  taken — that  it  will  at  all  interfere  with  the  service  of 
the  plaintiff,  or  will  in  any  respect  prevent  his  fidfiUiog  his 
duties  as  a  chorister  in  as  full  and  ample  a  manner  as  if 
the  distress  had  not  been  made*  The  very  reason  of  the 
privil^e  therefore  ceases,  and  clearly  does  not  extend  to  the 
plaintiff's  goods.  The  ambassador  is  in  no  d^ree  affected 
either  in  his  dignity,  his  convenience,  or  his  religion  by 
this  proceeding,  and  consequently  these  goods  are  not  pro- 
tected (a). 

Postea  to  the  defendant, 
(a)  BM,  J.,  wii  absent. 


HWiM^y,  The  Kino  v.  Samuel  Bower. 


Payment  of  a  \JN  the  return  to  a  mandamus  directed  to  the  defendant, 
by  the  bye-  Commanding  him  to  accept  the  office  of  a  common  council- 
portiion*for''  ™®°  ^^  ^^  borough  of  Lancaster^  to  which  he  had  been 

refniing  to  ac-  elected,  it  became  a  question  whether  the  payment  to  the 

ccpt  a  corpo*    .  .  *  "^  "^ 

rate  office,       chamberlain  of  a  fine  of  5L,  imposed  by  the  bye-laws  of  the 

empt  tfae  party  corporation,  was  a  sufficient  excuse  to  the  defendant  for  not 

elected  from. 

serving  the  oflke,  and  he  may  be  compelled  so  to  do  by  mandamns. 
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accepting  the  office ;  and  without  hearing  any  other  ques- 
tions raised  on  the  return^ 

The  Court  said — ^The  payment  of  th^  fine  of  51.  does 
not  exempt  him  from  serving  the  office-  The  bye-law  does 
not  say  that  he  shall  either  pay  the  foie,  or  seroe  the  office; 
but  if  he  refuses  to  serve,  he  must  pay  the  fine,  and  he  may 
be  mulcted  for  his  contempt^  and  compelled  afterwards  by 
the  authority  of  this  Court  to  serve  the  office.  There  is 
nothing  to  satisfy  our  minds  that  the  payment  of  the  fine  b 
to  exempt  the  defendant  from  serving  the  office.  It  is  an 
offence  at  common  law  for  a  meqober  of  a  corporation  to 
refuse  to  take  upon  him  a  corpprat^  office  to  which  he  has 
been  appointed.    Let  a  peremptory  mandamus  go. 
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1B23. 


TheKiva 
Bowsn. 


Rule  absolute. 

Wightman  for  the  crown,   and  Copley,  S.  G^,  for  the 
defendant. 


Wednenlny, 
AprUSO. 


The  Kino  v.  The  JudTicss  of  Flintshieb. 

Upon  shewing  cause  agunst  a  rule  for  quashing  an  A  county  trea- 

order  of  the  Flintihire  Sessions  for  assessing  and  levying  a  rUcd'  bv  an* 

sum  of  200/.  5$.  6d.,  and  paying  the  same  into  the  hands  of  l^^^^^ 

the  treasurer  of  the  county,  the  case  disclosed  on  affidavits  money  on  tiie 
,  .         -,  ,         1  «      .  ^  credit  of  the 

was  this : — By  an  order  of  Sessions,  a  former  county  trear  county  rates, 

surer  was  authorized  to  borrow  1000/.  for  county  purposeSi  ya^es  from 

on  the  credit  of  the  county  rates.     He  banked  with  Messrs.  J"®  J?  *J"« 
"^  from  his  bank- 

Sankeu  and  Co..  bankers  of  HolywelL  who  had  from  time  to  ers,  and  died 
•^  '  ^  in  their  debt. 

The  Sessions 
being  satisfied  that  the  money  so  advanced  had  been  bonft  fide  applied  to  county  pur- 
poses,  made  an  order  for  assessing  and  levying  a  sum  of  money  towards  the  repayment 
^  the  debt,  bat  this  Coart  qnashed  the  order.  / 


TUt  Kino 

V, 
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time  advanced  him  various  suma  of  money.  Bring  engaged 
in  private  speculations  of  his  own,  the  treasurer  became 
embarrassed  in  his  affairs,  and  died  indebted  to  Messrs. 

justTcm  of  ^^^^y  *°  • '"™  ^f  ^'^^'  ^^*-  ^*  ^p°"  ^^  ^^^^  *®y 

yhiK-naiHE.  claimed  the  repayment  of  this  money  out  of  the  county 
ratesy  as  money  advanced  for  county  purposes.  The  ques- 
tion was  brought  before  the  Justices  in  Sessions,  who,  after 
inquiring  into  the  circumstances  of  the  case  and  auditing  the 
accounts,  were  satisfied  that  the  money  so  advanced  had 
been  bon&  fide  employed  for  the  benefit  of  the  county,  and 
thought  themselves  bound-  in  equity  to  make  an  order  for 
the  repayment  of  part  of  it.  Accordingly  the  order  above- 
mentioned  was  made,  and  the  question  now  was,  whether 
such  an  order  was  vaUd  and  binding. 

Scarlett  and  JD.  P.  Jones  shewed  cause  against  the  rule 
for  quashing  the  order,  and  contended,  that  it  was  compe- 
tent to  the  Sessions  to  inquire  into  and  decide  upon  the 
justice  of  Messrs.  Sankei/s  claim,  and  having  accordingly 
decided  that  it  ought  to  be  discharged,  their  order  was  final 
and  conclusive. 

Parke,  control,  was  stopped  by  the  Court. 

Per  Curiam. — We  are  of  opinion  that  the  order  for 
raising  this  money  must  be  quashed.  The  fact  is,  that 
Messrs.  Sankey  and  Co.,  by  consenting  to  advance  this  mo- 
ney to  the  county  treasurer,  enabled  him  to  pay  bills  with 
their  money  instead  of  paying  them  out  of  the  county  mo- 
ney; which  came  into  his  hands.  If  they  had  not  advanced 
that  money,  the  county  would  have  kiiown  the  extent  to 
which  the  treasurer  was  in  arrear,  and  they  would  have  been 
«  enabled  to  call  upon  him  for  repayment,  or  to  make  up  his 

accounts ;  but  they  enabled  him  to  close  the  eyes  of  the 
county,  and  lull  it  into  a  state  of  false  security.  That  is 
i^t  real  statt  of  tht  case;  and  if  ^e  art  to  do  justica  b«» 
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tween  tiVo  litigating  parties^  the  order  for  raising  this  money        1823. 
iBust  be  quashed.    He  who  impradentlj  trusts  another, 
must  iake  the  chances  of  his  improvidence. 


The  Kiii» 

JURTICKI   of 

Rule  absolute  for  quashing  the  order  (a).       Flintjiuki. 


(«)  Vide  ante,  vol.  i.  470. 


The  Kino  «.  The  Inhabitants  of  Whitchukch.        ir«fiM«fiif, 

AprUSO, 

Jl$  Y  an  order  of  two  Justices,  Joseph  Pierce,  Elizabeth  bis  A  parUh  ap. 
Mufe,  and  their  five  children,  were  removed  from  the  parish  for  nine  years^ 
of  Drayion  to  the  parish  of  Whitchurch,  both  in  the  county  f^r^'^jJI/S 

of  Salop.     On  appeal  the  Sessions  confirmed  the  order,  sub-  hi»  mistress 

.   .  .  leave  to  go 

ject  to  the  opinion  of  this  Court  upon  che  following  case : —  into  anotber 

The  pauper,  Joseph  Pierce,  by  indenture,   bearing  data  JJ^hicTshe  con- 

7ih  Aprili  1798,  was  bound  a  parish  apprentice  till  twenty-  »enied,  sajrina 

one  years  of  age,  by  the  appellant  parish,  to  one  Margaret  against  it  if 

Ikitton,  in  the  same  parish,  under  which  he  there  served  her  ^^^  himself. 

six  years,  when,  the  indenture  having  still  three  years  to  run,  **«  getf'as"  sT** 

the  pauper  not  agreeing  with  Mrs.  Duttotis  foreman,  asked  yearly  serraiit 

his  mistress  leave  to  go  into  another  service,  to  which  she  anotiier parish, 

consented,  saying  she  was  not  against  it  if  he  could  better  hrs^mlltrM  of 

himself.     He   did  not  mention  where  he  was  ffoin^-    The  the  fact,  to 

...  y     ,.         »      .      .  .%      ^  which  she  said, 

pauper  accordmgly  went  to  one  Jenkinson  s,  in  the  pansh  of  «<  Very  well,  i 

Frees,  and  hired  himself  for  a  year  at  3/.  l6f.  wages.     He  ft7'°°ln'?few 

returned  and  told  his  mistress,  who  said,  "  Very  well,  I  am  <**y*  *>®  ^«**' 

not  i^mst  It.'     In  a  few  days  he  went  to  his  new  place,  and  place,  and  in 

in  about  a  fortnight  returned  to  his  old   mistress  for  his  flight  returned 

clothes,  who  said  she  hoped  he  liked  his  new  place,  and  he  ^^  ^^  '"loti^es* 

said  he  did.    Under  these  circumstances  be  lived  with  Jen*  who  said  she 

kinson,  in  the  parish  of  Frees,  for  three  months.    The  ques-  his  new  place, 

and  he  said  he 
did  : — Held,  tliat  this  was  not  snch  a  consent  on  the  part  of  the  mititress  as  would  p;iv« 
the  panpex  a  satUement  onder  the  indenture  in  thff  parisb  whera  the  new  master  resided. 
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1823.  ^^  upon  tb®  above  facts  for  tbe  opinion  of  the  Court  is, 

^^^^/^^  iivhether  there  was  such  a  consent  given  by  Mrs.  Duiton  to 

The  Kino  ^j^^  ^j^Iq^  of  the  paupec  with  JeifAiifJOHy  in  die  parish  of 

.    The  Frees,  as  to  give  him  a  settlement  there  by  service  under  the 

Inhabitants  .                        . 

of  Whit-  indentures  to  Mrs.  OtUton. 


CHURCH. 


Nolan,  in  support  of  the  order  of  Sessions.  The  question 
raised  in  this  case  may  be  satisfactorily  decided  upon  prin- 
ciple, and  does  not  require  the  aid  of  authorities.  Tlie 
rule  is^  that  there  must  be  the  full  and  unequivocal  consent 
of  the  old  master  to  the  service  with  the  new  ;  no  knowledge 
of  the  fact,  and  no  implied  consent  will  be  suffident.  There 
is  no  direct  consent  in  this  case,  and  thmfore  the  new  ser- 
vice did  not  confer  a  settlement.  He  cited  J2«jr  ^.Cre* 
diton  {a),  and  Rex  v.  AsUnf-de-la^Zauch  {by. 

Gurtiey,  contrsi.  This  case  is  within  both  the  words  and 
tbe  spirit  of  several  decided  cases,  in  which  it  has  been  held 
that  such  a  consent  as  that  given  by  the  mistress  to  this  ap- 
prentice is  sufficient.  It  is  difficult  to  distinguish  this  from 
an  express  consent.  Here  is  a  general  licence  to  quit  the 
first  service,  a  full  knowledge  when  and  where  the  pauper 
was  removing,  and  a  subsequent  recognition  of  all  those 
prior  circumstances.  Mo  personal  conference  between  die 
two  masters  is  requisite;  the  consent  of  the  first,  and  tbe 
adoption  of  the  second,  are  enough.  He  cited  Rex  v.  Skeb^ 
bear{c\  Rex  y.  Bradiione  {J),  Rex  ▼.  St.  Maty,  Lam-' 
be(h(e),  and  Rex  v.  Holy  Trinity,  Mimriestf). 

Abbott,  C.  J.— The  cases  dted  b  support  of  the  set- 
tlement in  Frees  a,re  perfectly  distinct  in  dieir  nature  and 
circumstances  from  the  present.  The  question  is,  whether 
the  second  service  was  a  service  under  the  indenture.    The 

(«)  1  East,  A8.  (d)  t  Bott  599. 

(6)  1  B.  &  A.  116.  (0  Id.  595. 

(«)  1  Ealt,  r«.  (/)  S  T.  R.  605. 
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Sessions  have  formed  an  opinion  that  it  was  not,  though        1823. 
they  have  not  so  stated  it  in  express  terms,  and  I  think  they      ^>^v^^ 
have  come  to  the  correct  conclusion.    There  has  been  too     ^°^J^^^^ 
much  of  subtlety  and  refinement  introduced  of  late  into  thb        ^® 
particular  branch  of  settlement  law;  and  it  is  time  that  some     of  Wun*    , 
plain  and  broad  rule  should  be  adopted.    Tliere  must  be  an     ^^v^'* 
express  consent  on  the  part  of  the  first  master  or  mistress, 
to  which  the  second  must  be  privy,  and  an  employment  by 
the  latter,  of  the  servant  in  the  same  capacity.    What  is 
there  to  shew  that  there  is  a  service  under  the  indenture*  in 
the  parish  of  Frees,  with  the  consent  of  the  mistress,  and 
the  privity  of  the  master?    The  mistress  merely  does  not   ' 
object  to  the  pauper  quitting  her  service,  and  the  master 
does  not  even  know  that  the  person  he  hires  is  an  apprentice^ 
or  diat  he  has  ever  been  in  any  previous  employment.    The 
contract  he  makes  with  him  is  not  a  contract  of  apprentice- 
ship, but  is  one  of  a  totally  di£ferent  nature.    I  am  there^ 
fore  of  opinion  that  this  was  not  a  service  with  the  consent 
of  Mrs.  Dutton,  nor  under  the  indentures,  and  consequently 
that  no  settlement  was  conferred. 

Baylet,  J. — We  should  take  care  not  to  extend  this 
class  of  cases  of  settlement  by  implication  or  construction, 
which  we  should  do  if  we  held  that  this  service  conferred 
a  settlement.  The  service  must  be  under  the  indenture, 
with  the  full  consent  of  the  first  master,  and  the  full  know- 
ledge of  die  second.  Here  there  is  neither  the  one  nor  the 
other,  and  therefore  Rex  v.  Azhby^-ia-Zouck  decides  this 
case.  The  relation  between  the  pauper  and  Mr.  Jenkinson 
was  merely  that  of  master  and  servant,  and  had  no  reference 
to  a  service  by  apprenticeship. 

Hoi^ROYD,  J.,  concurred. 

Order  of  Sessions  confirmed  (a). 
(a)  B€stf  J.,  was  absent. 
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Frjfinff  KiRKLXY  Eod  Another,  Assignees  of  Tuompson  v. 

HODOSOH. 


SthVI'IS^'tl/  Trover  for  three-fourths  of  a  ship  called  Tke  BrUisb 
"^SSSirth  ^^'**  P*^"»  N^^  Guilty.  At  the  trial,  before  Bayley,  J. 
shares  in  her,  at  the  last  Summer  Assizes  for  the  county  of  Horthumber^ 
forVdebt"da€  ^oiuf,  the  plaintiff  had  a  verdict,  subject  to  the  opinion  of 
ud  S*ii*at  ^^  9^*^  "P°°  the  following  case  :— 
lowed  by  the  Jckn  Thompson,  the  bankrupt,  before  and  at  the  dme  of 
the  sole  pos-    executing  the  indenture  hereinafter  mentioned,  was  the  sole, 


^^(^^  rad  ^^^"^"^  ®f  ^^^  •'^P  ^^^^^  ^*^  British  Queen,  roistered  in 
control  of  the  bis  name  in  the  port  of  Newcastle.  The  indenture  bore  date, 
vessel,  until  be  i  .       i     ■  %  %     r 

becomes  bank-  and  was  executed  by  the  bankrupt,  on  oie  24tn  June,  I8I9» 

iAioagh*Uie  re-  ^'^^  ^^^^  setting  out  the  ship's  register,  witnessed,  that  in 
re^^^  acto *  ^^^  ^^ accore  the  sum  of  2400/.  owing  by  the  bankrupt 
had  been  com-  to  the  defendant^  and  in  consideration  of  ten  shillings  paid 
Held,  that  The  by  the  defendant  to  the  bankrupt,  the  latter  "  bargained^ 
paa^^to^tbe  "^^^^  ^^'  ^^  ^®  former,  his  executors,  &c.  all  those  three- 

assiin*^*  nn-  fi^urth  parts  or  shares  of  and  in  the  said  ship,  &c.  with  the 
der  the  statute  ,.,,-,  «  ,  i    i        •        m    i    i  ■ 

SUM. I.e.  19.  like  share  of  the  masts,  &c.  to  the  same  belonging.  To  hold 

trover'woiild    ^P^'"  certain  trusts,  and  subject  to  certain  provisoes.**    It 

**  ortSa*  ee  *^*  ^"  provided,  that  upon  re^payment  by  the  bankrupt  to  the 

who  had  taken  defendant  of   2400/.  with  interest,   upon  the  24ihJune, 

the  ship  upon  182£,  the  defendant  should  re^onvey  the  shares  of  the  ship. 

^oU^i^t  *®  ^«  bankrupt,  and  covenanted,    that  if   the  bankrupt 

g*8w«  should  make  default  in  the  payment  of  the  £400/.  or  the 

interest,  at.  the  time  specified,  the  defendant  should  have 

full  power  to  sell  three-fourths  of  the  ship,  and  to  contey  the 

ship  to  the  purchaser  in  an  absolute  manner.    The  trusts 

were,  that  in  the  mean  time  the  defendant  dipuld  permit  the 

ship  to  be  freighted  by  the  bankrupt,  and  to  insure  the  ship 

from  time  to  time,  to  the  amount  of  2400/.  in  the  name  of 

the  defendant,  but  at  the  (sxpence  of  tb^  bankrupt.    At  the 
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time  of  the  execution  of  the  indeiittirey  the  ship  was  absent  1823. 
from  her  port  of  registry  in  the  progress  of  a  voyage  to 
North  America,  but  the  forms  prescribed  by  the  Ship  Re- 
gistry Acts,  as  to  the  transfer,  were  all^duly  complied  with. 
The  defendant,  at  the  time  of  inakbg  the  indenture,  and 
hitherto,  has  resided  at  Shadwell,  in  Middlesex.  The  ship 
returned  to  die  port  of  Newcastle,  in  July,  1819,  since  which 
time,  up  to  th^  7th  February,  1822,  she  has  been  constantly 
employed  by  the  bankrupt  in  the  loading  and  carrying  coals 
from  Newcastle  to  London,  for  his  use,  and  on  his  sole 
account ;  and  the  bankrupt  continued  in  the  actual  posses- 
sion, of  the  ship,  and  managed  and  navigated  her  widiout  the 
interference  or  control  of  the  defendant,  from  the  time  of 
making  the  indenture  up  to  the  said  7th  February,  1822. 
In  December,  1621^  and  in  January,  1822,  the  bankrupt 
committed  sevend  acts  of  bankruptcy,  and  a  commission  of 
bankrupt  issued  against  him  on  the  7t\\  February,  1822, 
under  which  he  was  duly  declared  a  bankrupt^  and  the  plaitH 
tiffs  were  appointed  his  assignees ;  and  upon  that  day,  there 
being  one  year  and  a  half  of  interest  only  due,  the  defendant 
took  possession  of  the  ship/  which  he  has  since  refosed  to 
deliver  op  to  the  plaintiffs  on  demand.  The  bankrupt  never 
in  any  manner  parted  with  or  disposed  of  the  remaining  one- 
fourth  part  of  the  ship.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  said  three-fourth  parts  of  the  diip 
passed  to  the  plaintiffs  under  the  commission ;  if  the  Court 
shall  be  of  opinion  in  the  affirmative,  the  verdict  to  stand ; 
otherwise,  a  nonsuit  to  be  entered. 

'  Campbell,  for  the  plaintiffs*  The  question  in  this  case 
depends  upon  the  construction  of  2lJacm  1.  c.  19*  8*11, 
which  enacts,  that  if  any  person,  at  such  time  as  he  shall 
become  bankrupt,  shall,  by  the  consent  of  the  true  owner, 
have  in  his  possession,  order,  and  disposition,  any  goods 
or  chattels,  whereof  he  shall  be  reputed  owner,  and  take 
jupon  bim  the  sale,  alteration,  or  disposition,  as  owner ;  in 
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1823.       every  sack  case  the  commiMiooerB  shall  have  flower  to  se& 
•  ^"^^^^^^      and  dispose  of  the  same,  for  the  benefit  of  the  creditors. 
«.  Now,  the  transaction  which  gave  rise  to  die  present  action 

HoDGsov.  18. clearly  within  both  the  words  and  the  siurit  of  this  daiise* 
It  will  not  be  disputed,  that  if  the  whole  of  the  ship  had 
been  transferred  by  the  mortgage  deed,  die  whole  would, 
under  the  circumstances  of  the  case,  have  passed  to  tile 
assignees,  and  it  only  remains  to  consider  whether  part  only, 
being  transferred,  can  vary  the  case*  The  defendant  here 
stands  in  the  situation  of  a  mortgagee  without  possession, 
and  never  having  taken  the  possession  out  of  the  bankrupt, 
or  vested  it  in  himself,  he  is  without  title  to  the  slup  as 
against  the  assignees.  The  statute  of  Jamef  is  in  no  degree 
repealed  by  the  Registry  Acts,  and  the  compliance  vrith  the 
requisites  of  the  latter  will  not  take  the  case  out  of  the 
operation  of  the  former,  if  the  bankrupt  retains  possesnou 
with  the  knowledge  and  consent  of  the  purchaser.  This  has 
beeu  decided  in  Hay  v.  Fairbaim  (fl),  and  the  decision  of 
this  Court  in  that  case  was  subsequently  confirmed  in  the 
Exchequer  Chamber  (&).  The  only  ground,  therefore,  on 
which  the  defendant  can  rest  hb  case,  is  the  fact  that  the 
property  in  one-fourth  of  the  ship  remained  in  the  bankrupt, 
and  did  not  pass  to  the  defendant  under  the  deed.  If  it 
oottld  be  contended  upon  the  fiicts  of  this  case  that  the  bank* 
nipt  and  the  defendant  were  tenants  m  common  of  the 
vessel,  then,  indeed,  it  must  be  admitted  that  the  whole 
property  would  not  pass  to  the  assignees ;  but  if  there  is  a 
separate  and  distinct  ownership  by  the  bankrupt  of  one- 
fourth,  and  by  the  defendant  of  the  other  three-fourths,  the 
former  retaining  and  exerci^mg  the  full  possession  and  dis- 
position of  the  whole,  with  the  consent  of  the  latter,  then 
the  whole  does  pass  to  the  assignees.  Here  the  parties  are 
not  tenants  in  common,  they  are  separate  and  distinct  owners 
of  separate  and  distinct  shares  of  the  vessel;  the  bankrupt 
retains  the  possession  of  the  whole  by  the  sufferance  of  the 
(a)  2  Barn.  Sc  Aid.  193.  {b)  2  Brod.  &  Bing.  114. 
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defendant,  and  therefore  by  die  clear  sense  and  meanbg^f  1823. 
the  statute,  the  whole  has  beoome  the  property  of  the  as- 
signees ;  for  the  defendant  is  only  mortgagee  without  pos- 
session, and  consequently  has  no  tide  as  against  them.  Hoooioir. 
Ryall  V.  RoUe  (a).  The  defendant  will  probably  rely  upon 
]^  parte  Ffyn  (jb),  as  an  audiority  in  point,  but  die  prbciple 
there  laid  down  does  not  by  any  means  go  the  lengfh  of  de- 
feating this  action.  There  the  property  was  an  undivided 
property,  of  which  the  petitioners  and  the  bankrupt  were 
tenants  in  common,  and  the  possession  of  the  bankrupts  was 
not ''  a  possession,  order,  and  disposition/'  vridun  die  mean* 
ing  of  the  statute.  In  botii  these  particdars,  therefore,  that 
case  is  perfectly  distinguishable  from  the  present.  In  Catd- 
well  V.  Gregory  (c),  which  was  decided  upon  the  same 
grounds  as  Ex  parte  Ffyn,  such  a  case  as  the  present,  is  ex- 
pressly excepted  as  withm  the  statute,  for  it  is  there  said  by 
Thampion,  C.  B.  that  the  statute  does  apply,  **  where  pro- 
perty has  been  bon&  fide  assigned  by  the  bankrupt,  on  good 
consideration,  but  he  is  still  suffered  to  keep  possession.'' 

Parke,  for  the  defendant  Tlie  parties  are  tenants  in 
common  of  the  ship,  and  that  circumstance  takes  the  case 
out  of  the  statute.  In  order  to  "bring  a  case  of  this  descrip* 
tion  withm  the  statute,  there  are  two  propositions  which  it 
is  necessary  to  establish;  first,  that  the  true  owner  be  a 
distinct  and  separate  person  from,  and  independent  of,  the 
apparent  owner;  and,  secondly,  that  the  possession  of  the 
bankrupt  is  such  as  is  calculated  to  obtain  for  him  a  false 
credit.  This  is  the  construction  put  upon  the  statute  by 
liord  Redesdale  in  Joy  v.  Campbell (d),  io  giving  judgment 
upon  the  construction  of  the  Irish  act,  11  &  12  Geo.  3.  c.  8. 
s.  9,  which  is  framed  in  similar  terms  to  the  statute  of 
James.    The  same  construction  was  put  upon  it  by  Lord 

(a)  1  AUc.  165.  (d)  1  Schotles  Sc  Lefroy't  Irish  C.C. 

(6)  Id.  185.  temp.  Lord  Redesdale,  328. 

{e)  1  Price,  119. 
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18284  Hardwicke,  ia  Ryall  ▼.  Itolle\  but  the  preseot  case  is 
^'^\r>»^  perfectly  distingnishable  from  the  latter.  Here  the  bank- 
KiRKLKY  j^pj  jjj^j  ^|j^.  i^jj  property  in  a*  fourth  share  of  the  ship, 
HoDoiov.  and  is  absolutely  entided  to  the  possession  of  that  share 
down  to  the  moment  of  his  bankruptcy ;  he  assigns  onfy 
three-fourth  shares  to  the  defondant.  Now  two  persons 
cannot  be  in  possession  of  this  description  property  at  the 
same  time ;  the  baidcnipt  is  in  possession  of  one  fourth  in 
his  own  rif^t,  and  the  defendant  cannot  be  in  posse»» 
aion  of  it  himsdf,  nor  can  the  bankrupt  be  m  possession  of 
it  by  the  defendant's  sufierance.  The  case  indeed  findsp, 
that  the  bankrupt  navigated  the  vessel  for  his  own  benefit ; 
but  it  does  not  find  that  he  appointed  the  captain/  nor  that 
he  effected  the  insurance  upon  her;  both  which  acts  of 
general  ownership  were  found  in  die  case  of  Hioy  v.  jPoriV- 
bairn.  There  are  no  circumstances  in-  this  case  calculated 
to  excite  a  belief  that  the  bankrupt  was  the  sole  owner,  or 
to  obtain  him  a  fake  credit  in  that  character.  The  ostensi- 
ble situation  which  the  bankrupt  assumed  in  reference  to  the 
vessel,  was  merely  that  of  having  the  possession ;  and  the 
fair  inference  to  be  drawn  from  that  circumstance  is,  that 
he  is  part  owner^  and  no  more ;  that  he  has '  some  title  and 
interest  in  the  ship,  but  not  the  whole.  The  register  is  the 
only  decisive  and  proper  proof  of  the  real  interest  in  tlie 
ship^  and  of  the  parties  in  whom  it  is  vested ;  and  by  the 
register  it  appears  distinctly  that  the  bankrupt  is  the  owner 
of  one  fourth,  and  the  defendant  of  the  other  three  fourths. 
It  is  indeed  laid  down  by  Lord  Hardmcke,  in  Ryall  v.  RoUcy 
'^  that  where  a  vendee  leaves  goods  bought,  in  the  posses*- 
sion  of  the  bankrupt,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt,  as  that  creditor  who  has  taken  only 
a  hood  or  note ;"  but  that  observation  clearly  applies  only 
to  a  voluntary  trust,  and  does  not  extend  to  a  case  where  the 
bankrupt  has  a  right  to  the  possession  independent  of  the 
trust  reposed  in  him  by  the  vendee.  The  present  question 
is  one  of  infinite  importance  to  all  part-owners  of  ships ; 
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*  for  if  the  claim  of  these  plaintiffs  is  to  be  substantiated;  no       1829. 
part-owner  can  be  secure.    It  has  been  the  practice  of  the      ^^'^^^^ 
court  of  admiralty  from  very  remote  times,  under  some  cir-  «. 

cumstances,  to  take  the  dbposition  of  a  vessel  from  one 
part-owner,  and  to  bestow  it  on  another  (a);  but  a  decisioii 
in  favor  of  the  present  plaintiffs  must  work  a  mischievous 
revolution  in  that  practice.  There  are,  however,  several  cases 
decisive  of  the  defendant's  title  to  retain  his  three-fourths  io 
this  case.  GiUespy  v.  CoiUU  (6),  and  £x  parte  Flyn  (c),  weie 
both  decided  against  the  assignees  upon  the  very  ground  that 
must  govern  the  present  case,  namely,  that  the  bankrupt  and 
the  defendant  were  tenants  in  common,  and  Lord  Matis/kld 
ill  Mucklow  V.  Mangles  {d),  recognises  that  as  the  govermng 
principle  of  those  cases,  where  (alluding  to  Ex  parte  Flyn) 
he  says,  **  it  was  necessarily  held,  that  the  tar  was  not  in 
the  possession  of  the  bankrupt ;  otherwise,  in  every  case  of 
tenancy  in  common  with  a  bankrupt,  the  act  of  bankruptcy 
would  vest  the  entire  property  of  the  chattel  in  his  as- 
signees.'^  The  case  of  Caldwell  v.  Gregory  (e),  b  another 
authority  for  the  present  defendant^  and  indeed  carries  the 
principle  now  contended  for  farther  than  is  necessary  in  re- 
ference to  this  action,  because  there  the  case,  found  the 
bankrupt  to  have  appeared  to  the  world  as  sole  owner,  .which 
certainly  does  not  appear  in  the  present  case.  [Bayleyf  J. 
The  argument  then  must  go,  if  admitted  at  all,  to  this  ex- 
treme length,  that  when  a  bankrupt  mortgages  all  his  goods, 
but  retains  the  possession,  the  case  is  within  the  statute ; 
but  that  when  he  mor^^ages  nine-tenths,  it  is  not.]  Certainly 
the  argument  does  go  that  length,  and  in  justice  also  it 
diould  be  so  held.  The  Court  will  not  be  desirous  of  en- 
larging the  operation  of  a  statute.so  injurious  to  ship-ovrners. 
[BayleyfS.  It  is  clear  that  the  bankrupt  here  once. ap- 
peared to  the  world  as  sole  owner ;  what  is  there  at  any 

(a)  Abbott  on  Shipping^  91.  (tf)  1  Taunt.  318. 

(6)  Ambler,  65«.  (e)  1  Price,  119. 

(0  1  Atk.  185. 
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182A.        subsequent  time  to  alter  that  character  i]    The  alteratioD  of 
the  register  altered  his  character.    The  regbter  was  open  to 
public  iospection^  and  a  view  of  it  would  at  once  have  in- 
HoDcsox.     formed  all  the  world  of  the  change  of  ownerdiip  wUch  had 
taken  place. 

CampbtU,  in  reply,  contended^  that  as  the  bankrupt  had 
once  been  sole  owner  of  the  slup^  and  as  the  defendant  had 
never  taken  any  measures  to  render  it  notorious  to  the  world 
Attt  he  was  only  port  owner,  he  was  to  be  treated  as  sole 
owner  within  the  meaning  of  the  statute^  and  consequently 
the  whole  of  the  property  passed  to  the  plaintiffs.  He 
cited  Ex  parte  Dysier{a),  lAngard  ^.  MessUer  (jb),  and  Gil- 
pin V.  Enderby,  in  error  (c). 

BayleTi  J.  (i2).--^If  the  decision  of  this  question,  in 
favor  of  the  plaintiffs,  would  trench  in  any  degree  upon  the 
doctrine  laid  down  in  Caldweli  v.  Gregoty,  the  Court,  con- 
stituted as  it  is  at  present,  would  take  time  to  consider 
their  judgment ;  but  I  am  of  opmion  that  this  case  is  plainly 
distinguishable  from  that,  and  that  it  b  clearly  within  the 
mischief  and  the  spirit  of  tfie  statute  21  Jac.  1.  c.  19* 
8.  !!•  Without  attending  to  the  precise  words  of  the  sta- 
tute, the  object  of  it  is  to  declare,  that  where  the  true  owner 
sufffrs  another  person  to  remain  in  possession  of  goods 
and  chattels,  so  that  he  has  the  apparent  ownership,  and 
the  apparent  owner  becomes  bankrupt,  the  assignees  under 
his  commission  shall  be  entided  to  take  them  from  the 
true  owner,  and  shall  be  at  libertj^  to  treat  theni  in  the 
sanie  manner  as  the  true  owner  had  consented  that  the 
party  should  himself  treat  them,  nanvsly,  as. if  they  really 
were  his  goods  and  chattels*  The  effect  of  leaving  goods 
and  chattels  in  the  possession  of  a  man  who  is  not  the  true 
ovmer,  is  to  enable  him  to  obtab  a  false  credit.    He  obtains 

(a)  %  Ro8e*8  Ch.  C*  256  and  (cj  Ante,  vol.  i.  570. 

3«^-  id)  Abbott,  C.  J.  and  Best,  J.  were 

(6)  Ante,  495.  absent. 
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Credit  through  the  medium  of  the  true  owner  of  the  goods,  1823. 
and  it  is  a  prin€i|>le  of  common  justice,  that  the  man  who 
has  enabled  another  to  impose  upon  the  rest  of  the  world, 
fihould,  in  %udh  ca«i;^Wj  the  brily  i^fferei*;  OripnaUy,  Howeii. 
Thompson,  the  bankrapt,  was  die  owner' of  thewhde  t>f 
tins  ship;  he  was  not  only  the  person  who  did  the  act  of 
registering  the  iressel,  bnt  he  was  originally  the  apparent 
and  the  true  -owner  of  the  whole.-  That  was  the'^ituatbn 
in'which'the  worid  had' a  right  originaily  to  consider  him; 
Afterwards,  by^what  at  present,  I  call  a  s^ecret  act  between 
him  «id  the -defendant,  he  mortgagesto-die  latter,  not  the 
whok,  but  three-fourths  of  the  ship,  ^e^ defendant  does 
na  act  whfttevec  to  "make  it  -genendly  notorious  that  there 
had  beea  any^  alteration  in  the  ownership.  The  registry  acts 
are  undoubtedly  complied  with;  but  it  was  decided  ^  in  the 
ease  referred  to  of  .Kay  v.  Fmlrbairn,  andpreviously  decided 
in  the  case-  of  fioMiKSifv.  Mued6nneU{a\  that  that  isnot 
to. be- considered  as  any  notice  ta  the  world;  for  Uiat  the 
registry  acts  were  made  .alio  in  tintu,  the  object  being  not 
t»  give  notice  to  Ule  world,  but  to  the  government,  and  thid 
government  oblyi  '  Making  an  alteradon.  in  the  Miip's  re*^ 
gisteris  considered  by -Aese  determinations  as  much  an  act 
o^'seereoy,  as-^dteactaai-executionof  the  comreyanoe  itself: 
If  the  ^artyc^mtiiined- afterwards  to  the  world,  independ*- 
entiy  ^  the  register-  4kots,  the  apparent-  owner,  diat  would 
not*  vary  Ae-  caie^  It  is  argued,  on  the  part  of  the  de- 
fendant,-that  if  this  had  4>een  a  conveyance,  not  of  three- 
foutths  of*  tie  ^vessel  only,  but  of  the  whole,  then  the  casd 
would  equally  be^thmttie -statute  ;*  but  it  is  said  that  the 
case  is  out  of  the  statute,  because  it  is  a  conveyance  of  part 
only  of  the  vessel.  See  to  what  that  argument  would  lead, 
and  what  mischievous  consequences  it  would  bex»lculated 
to  produce.  .  A  man  *is  originally  owner  of  all  the  stock  in 
trade  in  his  shop  or  warehouse,  and  he  assigns  ninety-nine 
out  of  a  hundred  parts  to  a  creditor,  in  order  that  the  ere- 
(«)gM.  &S.  «28. 
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ditor  maybe,  tectire  of  his  debt,  and  then  he  remaias  ia 
poavession.  of  the  whole,  and  he  aayt,  '^I  have  «  right  to 
remain  in  poaseMion  of  the  whole,  and  the  case  ia  not 
within  the  statute,  because  in  consequence  of  my  ass^jn- 
tn^nt,  I  am  tenant  in  common  with  yon.  Hie  possession  can 
only  be  in  one  of  us,  and  therefore  I  have  as  much  rif^t  to 
the  possession  as  you  have,  and  though  a  conveyance  of  the 
whole  would  have  been  within  the  statute,  yet  as  the  con- 
veyance reserves  but  a  small  portion  of  it,  die  statute  does 
not  attach.*"  I  think  that  is  a  proposition  which  cannot 
be  maintained;  and  I  am  of  opinion  that  the  distinction 
attempted  to  be  taken,  between  the  case  where  the  party 
conveys  the  whole,  and  certain  definite  aliquot  parts.  oC  the 
whole,  cannot  be  supported,  if  we  look. to  the . mischiefs 
which  the  statute  was  mtended  to  prevent.  It  is  said  that 
the  bankrupt  is  entitled  to  retain,  the  possession.  So  be 
may;  and  if  the  person  to  whom. the  ass^piment  is  made 
takes  care  to  make  it  notorious  that  there  has  been  a  diange 
in  the  ownership,  and  that  the  party  who  was  oiigiiially  the 
owner  of  the  whole  ceased  so  to  be,  and  remained  owner 
only  of  a  smaller  part,  then  the  mischief  of  the  statute  of 
Jamei  would  be  obviated ;  but  if  he  allows  the  man  who 
has  one-fourth  o^y  to.  continue  the  apparent  owner  of  the 
other  three-fourths,  the  .case  is  as  much  widiin  the  statute 
as  if  the  assignment  had  been  of  the  whole,  and  he  allowed 
him  to  continue  apparent  owner  of  the  whole.  The  different 
aliquot  parts  of  a  ship,  in  respect  of  the  property,  ,may  be 
considered  as  distinct  sutgects;  but  suppose!  have  one- 
fourth,  and  another  person  has  three-fourths,  if  I  allow 
him  to  appear  to  the  world  as  if  he  were  the  owner  of  the 
whole,  I  allow  him  to  obtain  credit  to  the  extent  of  the 
whdie.  The  cases  which  liave  been  referred  to  on  the  part 
of  the  defendant,  do  not  seem  to  me,  in  any  respect^  to 
bear  out  the  ajgument  contended  for.  The  case  decided  by 
L^rd  Redetdale  of  Joy  v.  Campbell,  is  clearly  distinguish- 
able from  this.    In  order  to  bring  a  case  within  the  statute. 


tlie  party  must  coBtiiiue  the  apparent  owner  with  the  con** 
sent  of  the  true  ownet  at  the  period  when  the  bankruptcy 
attaches.  In  .that  cUSe  one.  of  the  copartners  of  a  trading 
frnn  put  his  brother  into  possession  of  certain  shares  in  the 
concern,  As  trustee,  and  by  Jbis  will  made  him  residuary 
legatee,  ^  and  -also  hb  exawtor.  Who  was  the  true  owner  of 
the  shares  i  llietnie  owner  was  the  cestui  que  trust,  and 
the  hnnlicr  united  in  himself  at  the  same  time  the  two  cha« 
racters  of  trustee  and  executor,  and  from  that  time  he  con- 
tinued to  hold '  the  shares  not  wholly  in  his  previous  cha- 
racter of  trustee,  but  in  his  character  of  executor.  The 
two  characters  united  in  one  and  the  same  person ;  and  un- 
less from  that  time  he  had  continued*  to  hold  in  his  character 
of  executor,  there  would  have  been  no  other  person  who 
could  claim  the  property.  That  case,  therefore,  seems  to 
me  to  depend  upon  this  plain  and  intelligible  principle, 
namely,  that  as  soon  as  the  cestui  que  trust  died,  the  person 
put  in  possession  as  trustee  became  executor;  and  he  held 
the  goods  in  that  and  no  other  character;  and  at  the  period 
of  his  bankruptcy  he  could  not  be  considered  as  holding 
the  goods  as  a  general  trader.  The  case  of  Ex  parte  Ffyn 
is  plainly  distinguishable  from  the  present.'  The  tar  there 
was  upon  the  quay  at  Liverpool,  and  before  it  got  into  the 
warehouse  of  Matthetm  the  bankrupt,  it  becape  the  joint 
property  of  the  petitioners  and  himself,  and  though  when 
deposited  in  Matthews*B  warehouse  it  became  apparentiy  his 
property,  yet  he  had  not  an  interest  in  the  whole;  and  that 
seems  to  me  to  be  the  proper  ground  upon  which  that  case 
Ought  to  be  decided ;  not  upon  the  ground  that  the  bankrupt 
had  the  custody  only,  widi  a  view  to  a  particular  division 
of  the  property,  but  that  before  he  obtained  any  credit  upon 
the  tar,  and  before  it  got  into  his  warehouse,  he  was  not 
the  sole  owner,  but  owner  to  the  extent  of  one-tliird  only. 
Put  that  case  differendy,  and  see  whether  the  same  conclu- 
sion should  be  deduced  from  it.  Suppose  Matthews,  being 
sole  owner  of  the  tar,  had  secretly  sold  twOi>thirds  of  it  to 
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UB23.  aootber  person,  upon  a  contract  that  it^^Kouki  remain  stiU 
""^^^f^^  in  bis  possession  until  it  could  be  shipped,  and  in  the 
'^'""*  mean  time,  before  it  was  shipped,  he  became  bankrupt, 
HoDGBOR.  ^ould  the  nwm  conclusion  follow?  .  I  diink  the  dedabn  of 
the  Court  in  ,th«t  ci^e  wouU.  condiide  npthi^rupw  th»t 
^tate  of.  /acts,  because,  under  ^nok  qrcumstance^  I  take  it 
%o  be  d^ar,  thfit^jf  ^e|^arty,whp  had  oii^n^Hy  the  owpei^ 
sftip,  ^f  thoi  whole  property^  and  nifho.  fi^d  di^,  apparent 
ownership  continuing  in  him  down^  to  thp  period  pf.hja 
banVniiipt<^yi  .the  .qise. wouki  be  within  the  stafute^  That  is 
die  ground  on  which  the  case  of  Mucklaw  v.  Maf^Ie^  was 
decided  by  Lo^d  Mansfield.  It  is  upon  the  same  prinpiple 
also  that  Thompmi,  C.  B.,  fpf  whose  judgqient  no  mail 
living  can  entertain  a  Jiigh^r  respect  than  myself,  decided 
the  case  of  Caldwe/i  v.  Gregory.  To  whom  d^l  the  bricks 
in  that  case  originally  be|ppg .'  Wei^  t(iey  ever,  the  sole  a«4 
il^parate  property  of  the  bankrupt  i  If  they  had  been,  I  admit 
that  that  case  would  be  a  powerful  authority  in  oppofition 
to  the  opinion  which  I  eotertfiin  upon  tha<  present  case.  B^^ 
it  may  be  collected  fro^n  that  case  that  they  were  bricks 
made  during  the  period  of  the  partnership,  and  0iat  cod* 
stitutes  a  plain  dis|inctioa  between  that  case  a^.  the  present. 
In  the  case  x>C  Gille^^  v.  CoutU  no  guestioa  arose  upon 
the  statu^  of  Jam^;  and  therefoi^  it,  does,  not  bear.upou 
the  present  quesUon.  My  opiniop,  on  the  present  .occasion, 
is  founded  upon  these  grounds,  namely,  that  TAopnpspfi,.  the 
bankrupt,  was  originally  the  sple  owner  of  the  vessel;  that 
it  was  nqtorions  to.  the  world  he  was  so;  and  that  no  act 
W9S  done  by  the  defen^t  to,  prevent,  that  notprietj^  ^o/fr 
tinuing.dowu  to  the  .period  pf  the  bankruptcy.  1  thii)k  thaf^ 
inasmuch  as  the  defendant  allowed  the  apparent  owiier^^ 
to  fcmain  in  TAoJiy^son^dowp^to  the  time  of  hif  bankruptcy, 
the  assignees  have  a  right  to  say, .  that  the.  apparent  owner- 
ship so  continuing  gives  them  a  right  to  ^claim  these^^fhreer 
fourjdis  ipf  th^  ship^  becanse  he  who  was.  die  .true  owner  b?^ 
allowefl.tbe  baiij^rupt  to  remain  to  all  the  worldjlhe^^appa- 


xeof  owner.    For  these  reasons,  I  am  o/' <]^pibion  Aiat  tht        1823. 
plaintiffs  are  entitled  to  judgment. 


HoLROYO^  J; — I  am  of  the  same  opinion.  I  think  that, 
inasmuch  as  the  defendant  suffered  the  bankrupt  to  continue 
in  the  actual  possession  down  to  the  time  of  hb  bankruptcy, 
the  'case  is  within  the  statute.  It  has  been  decided  that  a 
ship  is  within  the  statute  of  James  as  well  as  other  personal 
property.  This  case  falls  precisely  withm  the  words  and 
the  principle  of  the  statute,  and  unless  a  distinction  can  be 
made  between  a  conveyance  of  the  whole  and  of  part,  there 
is  nothing  to  prevent  the  operation  of  the  statute,  where  the 
party  is  in  t)ie  actual  possession  of  the  whole.  The  posses- 
sion, then,  ;if  a  ppssession  in  fajct.  ,  If  a  person  who  be- 
comes the  real  owner  of  an  undivided  part  of  a  chattel,  and 
suffers  the  actual  possession  of  the  whole  to  remain  in  the 
other  part  owner,  the  case  comes  wiidiin  the  act  of  parlia- 
ment, and  upon  that:  principle  not  .only  the  fourth  share  of 
this  vessel,  but  the  other  threes-fourths  come  within  its  very 
words.  Here  the  defendant  permits  the  bac^nipt  to  {Con- 
tinue to  have  the  actual  possession,  not  only  of  the  share 
which  remains  in  him,  but  likewise  of  those  shares  conveyed 
to  the  defendant.  , .  The  mischief  whicli  it  was  the  object  of 
the  act  to  remedy/ was  to  prevent  a  person  obtaining  a  false 
credit  by  means  of  an  apparent  ownership  with  the  consent 
of  the  true  owner,  who  suffers  the  actual  possession  to  r^^ 
main  in  him.  This  case  is  within  the  mischief,  and  I  think 
must  be  considered  within  the  words  of  the  act.  This  case 
does  not  trendi  upon  any  others  which  have  been  decided. 
I  do  not  think  it  necessary  to  make  any  further  observations 
after  the  elaborate  jndgment  of  my  Brother  Bayley.  It  is 
sufficient  for  me  to  say  that  I  concur  with  him  entirely  in 
opinion,  that  the  plaintiffs  are  entitled  to  judgment. 

Postea  to  the  plaintiffs. 

On  a  subsequent  day  Parke  applied  for  leave  to  have  the 
case  argued  a  second  time,  but  Betyletf,  J.,  said  that  the  case 
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1829.       having  been  roeDtioned  to  tbe  Lord  Chief  Justice,  who  €Ob«> 

curred  in  the  propriety  of  die  decisioo,  and  as  Holroyd^  J*, 

and  himself,  saw  no  reason  for  altering  their  opinion,  no 

HoDosov.     advantage  would  be  gained  by  a  seoond  argument,   and 

therefore  it  was  refused. 


KlABLST 


A^*v>  The  Kino  v.  Ambrose  Jeffbrt. 


ByjScBfV.s.  J5y  an  order  of  two  Justices,  the  defendant  was,  under 

c*  6«  a  sain- 

mary  remedy    7  8c  S  fVW.  3.  c.  6,  and  53  Geo.  3.  t.  127,  directed  to  pay 

two'^jastices^^  ^^  W^tV/ftfw  Warner,  the  lessee  of  the  tithes  of  the  parish 

T^of  raSl  ^^  CrUfnsford,  in  the  county  of  Suffolk,  the  sum  of  61.  for 

titbeft,  under  his  tithes  6f  milk  and  calves  arising  in  the  said  parish,  and 

40f .  [increased  ^^^  ^0  the  said  William  Warnet,  together  with  his  costs  and 

55  Gfo  ^L  charges.    ITie  Sessions  on  appeal  coafirmed  the  order,  sub- 

«.  H7.  s.  4.];  jcct  to  the  opinion  of  this  Court  upon  the  following  case:— 
by  s.  7,  which  "'^  ..^.  ^l-  . 

gives  an  ap-        Ine  respondent  having  proved  the  notice,  summons,  and 

8Miom/ti^  or<^r,  and  hb  title  as   lessee,  and  that  the  value  of  the 

tidkenTw  "*  ^^^^  ^"'  ®^  ^^  amount  demanded,  the  appellant  claimed 

*\  unless  the  to  be  exempted  from  the  payment  of  the  said  tithes,  on 

tithes  should  ^^^  ground  of  a  modus  which  covered  it,  and  tendered 

^Jf„  and'b  ^^^^^^^  ^^  ^^  existence  of  such  modus,  but  the  Court 

•.8,  if  any  rejected  the  evidence,  being  of  opinion  that  they  had  no 
person  com-  o  * 

plained  against  for  subtracting  tlUies,  should  insist  before  two  Justices,  upon  any  pre- 
scription, composition,  or  nodus  decimandi,  agreement^  or  dlie,  ill  order  to  free  himself 
from  the  tithes  claimed,  and  deliver  the  same  hi  wnting  to  the  Justices,  subscribed 
by  him,  and  should  give  the  p^rty  comphuoiag  security,  to  tbe  satisfaction  of  the 
Justices,  to  pay  all  costs  and  damages,,  as  upon  a  trial  at  law,  to  be  had  for  that  put* 
pose  in  any  superior  court,  should  be  plven  against  him";  in  case  the  prescription,  &c, 
should  not  upon  such  trial  be  allowed,  in  such  case  the  Justices  should  forbear  to  give 
any  judgment  of  the  matter,  and  the  party  complaining  should  be  at  liberty  to  prosecute 
him  for  the  subtraction  in  any  Court  in  which  he  might  have  sued  beibrs  the  isct.  Qtunv, 
Whether  by  this  act  tlie  Justices  have  jurisdiction  to  try  a  modus  decimandi?  At  all 
events,  where,  after  summons  and  appearance,  two  Justices  made  an  order  under  this 
statute  upon  a  defendant  to  pay  the  value  of  certain  small  tithes,  and  upon  the  trial  of 
an  appeal  against  the  order,  the  defendant  then,  for  ihefint  time,  offered  evidence  of  a 
niodiis  decimandi,  which  was  rejected  :— »Held,  that  the  Sessions  did  right,  and  tiM^  if 
the  defendant  meant  to  avail  himself  of  a  modus  as  ground  of  defence,  h^  was  bQttn4 
to  submit  his  evidenoe  to  the  two  Jostioes  in  the  fint  iosUiQcc, 


BASTBR  TBRMy  FOURTH  GEO.  iV. 

power  to  try  the  question.  The  defendant  had  not  offered 
any  evidence  of  the  modus  when  the  case  was  heard  before 
the  Justices  by  whom  the  order  was  made.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  Sessions,  under . 
the  above'  circumstances,  properly  rejected  the  evidence  of 
a  modus. 


861 


1B23. 


The  RiNO 
Jbff^RY. 


H.  Cooper,  in  support  of  the  order  of  Sessions,  having' 
intimated  that  he  meant  to  rely  on  two  points,  first,  that  the 
Sessions  had  no  jurisdiction  to  try  a  modus;  and,  second, 
supposing  they  had,  yet  inasmuch  as  the  defendtot  had 
offered  no  evidence  of  a  modus  before  the  Justices,  by  whom 
the  order  was  first  made,  the  Sessions  exercised  a  sound 
discretion  in  rejecting  the  evidence,  the  Court  called  upon 


SiorkSf  contri.  The  question  in  this  case  arises  upon 
the  construction  *  of  7  &  8  fVilL  3.  c.  6,  which  gives  a  sum- 
mary jurisdiction  to  two  Justices  against  persons  for  not  set- 
ting out  tithes  where  the  amount  claimed  does  not  exceed 
40i.,  which  act  is  extended  by  53  Geo.  3.  c.  127.  s.  4.  to' 
cases  where  the  amount  claimed  does  not  exceed  10/.  By 
sec.  79  of  the  first  act,  an  appeal  is  given  to  the  Sessions, 
to  whom  power  b  given  to  confirm  the  judgment  of  the  first 
two  Justices,  and^ward  costs.  The  same  section  declares, 
that  *'  no  proceedings  or  judgment  had  or  to  be  had  by  virtue 
cif  this  act,  shall  be  removed  or  superseded  by  virtue  of  any 
writ  of  certiorari,  or  other  writ,  out  of  llis  Majesty's  Courts 
at  Westminster,  unless  the  title  of  the  tithes  should  be  in 
question;**  and  by  sec.  8.  it  b  enacted,  '<  that  if  any  person 
complained  of  for  subtracting  or  withholding  any  small 
tithes,  8cc.,  should,  before  the  Justices  to  whom  such  com- 
plaint is  made,  insbt  upon  any  prescription,  compos! tion, 
or  modus  decimandi,  agreement,  or  title,  whereby  he  is,  or 
ought  to  be  freed  from  payment  of  the  tithes  claimed,  and 
deliver  the  same  in  writing  to  the  Justices,  subscribed  by 
him,  and  should  then  give  to  the  pdrty  complaining  reason- 
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1823..       nble  aqd^iijRcient  aecurity.to  die  satUfaction  of  the  Joaticesir 
to  pay  all  such  costs  and  damages,  as  upoD  a  trial  at  law* 


Thft  KiMO 


Jbffbry. 


*!««  to  be  had  for  that  purpose  ia  juiy  of  His  Majesty's  Courts, 
having  cognizance  of  that  matteri  should  be  given  a^i|st 
him,  in  case  th«  said  prescription^  tec  should  not  upon  sucb 
trial  be  allowed;  that  in  that  case  the  Justices  should  forb^Ar 
to  give  any  judgment  of  the  matter,  and  then  the  person 
complaining  should  be^at.  liberty  to  .prosecute  him  for  the 
subtraction  in  any  other  Court,'  where  he  might  havesuect 
before  the  making  of  this  ac^?'  Now  the  qMestiofi  is^  whe^ 
ther,  comparing  these  two  clauses  together,  ^e  Justices  had 
any  right' to  try  the  qiodus  s^t  up  by  the  defendant.  As- 
suming, !for  the  sak^.  of  argument, -that  a  claim  of  modus 
decimandi  might  be  c€|nsidered  «s  invoWiyg  a ;  question  of 
title  within  the  meaning  of  either  of  the  clauses,  there  is 
nothing  which  absolutely  o^8t8  the  jmosdiction  of  Ute  Jus- 
tices upon  sudi  a  question.  The  sec;  7v  w[bieh  givestbe 
appeal,  dedares  that  the  decision 'of  the  Sessions  shall  be 
final  and  conclusive,  and  takes  away  the  certiorari.  Then 
all  that  is  done  .by  sec;  8.  is  -to;  give  the  party  ebo^lained 
against,  the  option,  if  he  chooses,  of  submitting  the  que^-v 
tion  to  a  higher  tribunal.  '  There  is  •  nothii^  which  depnrives. 
the  Justices  of  jurisdiction  .even  in  questions  of  tiUe;  i^nd 
unless  this  construction  is  put  upon  sec.  8,  the  effect  of  that 
clause  wiJl' be  completdy  to  neutralize  the  latter  part  of  the 
appeal  clause,  which  takes  away  the  certiorari,  and  defeat 
the  policy  of  the  act,  ^which  was  meant  to  give  parties  .a. 
cheap  and  summary  mode  of  deciding  claims  fcur  amall  tithes. 
If  then  the  Justices  are  not  ousted  of  their  right  to  hear 
evidence  in  support  of  the  modus,  the  question.,  secondly,  is, 
whether  the  Justices  at  Sessions  acted  properly  in  rejectii^, 
the  evidence  which  the  defendant  tendered;  Admitting  tha.^ 
the  defendant  did  not  offer  this  evidence,  in  the  first  instance^ 
before  the  two  Justices,  still  he  %vas  not  precluded  fron^ 
adducing  it  at  Sessions  upon  the  appeal,  llie  defendant 
was  not  bound,  in  the  first  instance,  to  put  forth  the  wliole 


stKdigth  of  his  caser  l>ttt  waa  at 'liberty  tp  vasewer  himaiBtf       1B23, 
foc.thetnaLat.4he  Seasiona.  -.Hawaa^iiot  in ^h^  aituatiop     fnT"^^*^^ 
o£  apersoo.againat  wlfpm  AD^actioii'waa  ;broiigbt9«ii9ho^-iai  «. 

the-ficst'iaBtfUice,  would  be  hQiuid.  to  disclose  thewholeVC  ^SF#sBTt 
bia  caae. .  This  was  a,aum«ary  uroceeding  before  t^jvo  Juah 
tipe%  and  Jbe.was.  at  liberty  ao  reaenre  the'  atreogtk.^f  4m^ 
caae,  for  the  appeillant  jurisdictioiu  ,  He  Seaaions.  thereforo 
were  bound  to  receive^  the  evidence^  and  at  all.  even^thqr 
w«ra  prano^ture  •  io  r^ectiog  i^* because  there  waa-aetbiug' 
in  qec.  8.  to  reatndn  them  firom  deierBmiiog:4he<que9lioi^t9f 
modoa.  Tbe'ol^ct'.of  that  clause  was  only  to  give  the 
party.  cMiplMied  (mpimt  'the  >  privtt^e,  if  he  di0«^  ^ 
tjrying^:r|he'.4lie8tioD  by  a  higher  tribunal>upoaenteiiiiig'intd 
security  for  costs.  'Unless  the  Court  therefore  are  satisfiedy^ 
first,  that  a  modus  decimandi  is  a  question  of  title,  and,  se- 
Goody  that  -therJiiste^  havc^  norjurisdicticmMUi/detoiiiuie 
that/qoea^QQi  .this-^rder  pC'Ssffaioos  pnuat.bequash^^'  He 
died  Rex  v.fVal^fieldi0y*^      ,r        -         ,i       .  >»\. 

Coopeff  in  support  of  the.  order  of  Sessions^  uigfid  this, 
ohjoctioris  with  Ivhich  he^cotQinenc^i  ind  insisted^  that  the 
Juslaeea  who  <>rigiiiaUy  heard'tbe  case  had  no- jufisdictioti  to- 
entertain,  the  question  of  'modus^-^atid  that  the  Sessions  at  all 
events  exercised  a  aound  discretion  in^^ec;tingon  tjke^ap^. 
peal,  evidence,,  wkkh  Imd  not  been  tendered  is  the  fiM  in-, 
stance.  .Uppp^the  firsts  pointi^be.Gontended>  that^the  sa«»7^ 
aodB.  w^e  ccMisistent  wkfa  eaeih  othar^  )and.*lhoiigh  the' 
word  <'  title"  was  found  alone  in  the  focaMlr>  y^t\  a^  nipdCis 
decimandi,  being  specifically  mentioned  in  the  latter  as  one 
of.  the  enumesated  mo4es  eC  defence  in  coo.ne<)Uon  with  the 
word'^  title,''  itwa$  :obviotts>that  this  ease^camtf  withi|i4he 
scope  of  that  sectioi^  and  deprived  the  Justices  of  jurisdic- 
tion upon  'such  a  question.  Loc4ii^g  to  the  scope  of  the 
statute,  it  was  ckai  that  the  Justices  were  merely  to  decide 
Ihe  amount  of  the  tithes  claimed,  and  the  moment  any  qiiea* 
(a)  1  Barr.  465. 


ThfeKwo 
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18f8.  tion  of  tide  aroie,  dior  junwliction  Was  gone.  Qu^lioiv 
of  modtts  were  of  itafinitely  more  geoend  importance,  and 
reqairnq;  more  nice  defiberatioD  and  learning  than  a  mere 
JfemmT.  question  as  to  who  was  entitled  to  the  titbes ;  and  therefore 
thav  was  a  stronger  reason-  in  this  case  why  the  coinstnic- 
tioii,  lie  contended  for;  sfaonid  be  put  upon  the  statute. 
But  supposiiq;  the  Court  not  prepared  to  pronounce  in 
Us  faTor  on  diis  part  of  the  case,  ibe  second  ground  of 
his  ai^gMient  was  unanswerable,  namely;  that  die  defendant's 
eridence  was  out  of  time  and  place ;  for  he  diould  have 
sttUnitted  it»  in  the  first  instance,  to  the  Justices  by  whom 
the  case  was  first  heard,  if.  he  meant  to  avail  himself  of 
the  modus  as  a  ground  of  defence.  Upon  diis  point  he 
dted  ttex  V.  TheJusiUeB  of  Suffolk. 

Stofkt,  in  reply,  contended,  diat  a  modus  decimandi  ooidd 
not  by  any  construction  be  considered  to  mean  a  question  of 
tide,  to  which  alone  the  restricdon  as  to  the  jurisdicdon  of 
the  Justices  must  be  confined,  and  certainly  the  importance 
of  such  quesdons  was  no  reason  for  ousdng  die  jurisdicdon, 
because  quesdons  of  dde  required  as  much  knowledge  of 
the  law  as  wns  reqtusitie  in  adjiidicatmg  a  question  of  modos;- 
then,  secondly,  die  appeal  was  to  be  considered  as  an  ori- 
giual  hearing  of  the  case,  when  it  was  competent  to  the 
appellant  to  bring  forward  fresh  matter,  ^though  it  had  not 
been  submitted  to  the  jurisdiction  from  which  the  appeal 
lay.  He  cited  Rex  v.  The  Conmimonen  of  Jppeab  m 
Maiten  of  Excise  {a). 

Abbott,  C.  J. — A^  at  present  advised,  I  am  strongly  in* 
dined  to  think  that  a  modus  decimandi  is  a  different  matter 
from  a  tUk  to  dthes>  and  inasmuch  as  the  iiik  did  not  come 
in  quesdon  within  the  meaning  of  the  w^rds  of  the  appeal 
clause,  which  takes  away  the  oertiorari,  Ithiak  the  certiorari 
ougl)t  nci  to  have  issued ;  but  as  that  question  should  rather ^ 
(a)  3  M.  &  6. 15S. 


havebeen  agitated  apon'a  rule  to  qiiaiflh  the  certiorari  thaii^       ]a2a 

upon  tbe  present  mle,  which  is  to  quash. the  order  of  So-      ^-^v*^^ 

• ^-  •      •  •   ,  ,  T  The  Km* 

8ioin,>ni7«|i]nionis  DGft  grounded 'upon. that  point..  I<anK  «. 

Ab  stronglynibdiDedl  to  thitik  (bat  i.sbould  Ukeia  little;far->  J«''«a¥. 
ther  time  to  odnsider  the' .  subjed^  if  it  were  necdssaily  lo 
d^de.  the  oase  upon  that  ground)  that  the^eighth  sectftcw  i& 
compulse  upon  Aic  party,  who  means,  to  .set  up^a  modus, 
that  he  shall  set  it  up  in  die  way  therein  directed-  In  prin- 
ciple,  it  is  clear  that,  this  act  of  parliament; was  intended  only 
to  apply  to  thoae  cases  in  which  the  tithes  were,  aqtunUy 
dbe^  independently,  of  any. dispute  .upon  matters  .of  ]aw» 
iekher  with  regasd  ito  the  person  jeceiving  themy  or  the  maiH 
nerof  recehring  th^. .  .Weccamot  doubt  ihat  ihat  is  the 
principle;  of  the  act.  The  object  >  of  iitiWas.  to  give  to.itbe 
owner  of. tithes  an  expeditious  mode,  of.  recovering  them; 
and  it  .must  be  obvious,  that  a'cheap.and  expeditiouaneBiedy^ 
in  such  cases,  mustbe  no  lessbepeficial.  to  the  tithe  owner 
than  to  him  who  is  tx>  pay.  .Every  suit  for  subtmction  jof 
tithes,  whether  in  a. court  of  conunon  law,  or.  a  .court  having 
ecclesiastical  cognizance,  must  in  its  .nature  be  very.expetjH 
si»e,  and  of  courte  equally  burthensome  ito  him  who  claims 
and  him  who  pays.  One  cannot  doubt  that  it  was  .to.iroi 
roedy  thb  evil  that  the  act  was.  passed,  and  if  the  eighth 
section  be  not  held  compulsory  .upon  .the  party  who  s^ts  up 
a  modus,  this  consequeboe  will  foDow^  namely,  that  it  will 
be  in  his  power  either  to  submit  the .  question  to^  or  with- 
draw it  fromthejttrisdiction.of  the  Justices  at  his  own  will 
and  pleasure^  and  the  party  claiming  will  have  no  optioa 
upon  the  subject.  It  must  come  to  this,  that  if  the  party 
called  upon  to  pay  chok>ses  to  say  that  the  Justices  shall  not  , 
tiy  the  question,  the  Justices  have  no  altecnative,  and  cannot 
proceed ;  but  unless  he  thmks  fit  to  object  to  the  jurisdicn 
tion,  the*  party  claiming  .must  submit  >  to  the  jurisdiction  of 
the  Justices,  because  i the- words  of  the  .seventh  clause  arf» 
obligatory,  and  none  but  the  Justices  shall  decide.  That; 
beiug  a  point  however  of  extensive  consequeoce,  I  should 
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mm  tMiwanHam  tk  cteiU«r  rf  hif  J^w«re  oitted  uf^td 
pffobdtace»ddibaitejiidgiiietai;  UpopdwpAer  point  maifa 
iv  tbb  case  I  entortun  wo  d6iibl  whiCeirer;  ff  it  wm  deuf^ 
Jbpvbbt*  dwinttetiaB  of  fldt  |i«rrr  to  set  mp  kitciHi  toaniodn^ 
hi  AonldlHiTedQM  ibbtfotfv  thalwoJMtke*  indiefimt 
ittalMte.  ThiB^cide  diffeiii  from  almost efcrfodier id ¥pliicli 
tfi'^appeal  is  given.  -  Is  geiieral«.  a  party  dmaag  to  ham 
tb^  ddAsioD  of  Justioes  'b  hisfctor>  i$  hdlsaA,  in  tfail  flrk 
iMMnice,  to  preve his  idibleciise ;  but  in  fOt  ttue  of  a claitt 
ef  tMhes,  all'that  &  re^slte  to  be  done  in  the  olitoet,  par- 
tiealatly  with  vespe^'to  predial  tithee,  is  to  piove  thatthe 
party  wHs'm  die^oocaiistioB  of  the  hud  in ^ncMion^  and 
ibtrebjreslablisli  a  primft  fiKie  •tide.  But  -a  oompositioa, 
or  modus  deeimandi,^  is  something  perfectly  distinct'  irom  a 
qnasfios  of  fMe  in  die  partf  chuming  the  tidies;  and  it 
sdcms'to  me'to^  be  eicefdingly  leasonable;  that  he  who  in^ 
sittti'Qpon  sueb  a  dtfentei  in  answer  to  a  primft  fiscie  casev 
'  imust  do  to  when '  the  ease  is  first  fafooght  before  the  magi»- 
lnites>  and  that  if  h^  fbrbean  so  to  do,  the' Justices  at 
Qnarter  Sessions  baTe  a  right  to  exercise  tbdr  discretion 
whether  Aey  will  or  will  not  allow  him  to  do  that  before 
them  for  the  first  time.  If  dwy  did  not  exercise  anch  a 
<fi8credon»<  the  Tespondent  might  be  ^ken  by  surprise,  'and 
tbe  Appellant  wonid  have  an  opportvniljr  of  walking  over 
the  course,  by  callii^  witneases,  whose  evidence  the  other 
side  would  be  utterly  unprepared  to  meet  I  think  the  Jus- 
tices nt  Sessions  exerdsed  a  sound  discnetion  in  lefimng  to 
leceive  this  evidence;  andtfor  that  reason  I  think. -dieir  order 
must  be  confirmed* 

Bat  LET,  J.-*My  opinion  is  founded  npon  flie  hst  fRoint 
mentioned  by  the  Lord  Chief  Justice.  I  diink  the  Justices 
at'  Sessions  hsid  a  right  to  exercise  their  dbcretion  upon  the 
^estion,  whether  they  wouhi  or  would  not  enter  into  the 
point  respecting  the  modus,  and  1  am  of  opmion  they  have 
eaerdsed  a  most  ^onnd  discretion  in  rejecting  evidence  upon 
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tkit  p<Miit.  The  party  here  was  at  liberty  Id  appeal  if  be  1323^ 
found,  himself  aggrieved  by  tbe  judgment  of  the  two  Justioes.  ^^v<^/ 
The  judgment  of  the  two  Justices  was  founded  upon  all  the  ^®  *«»» 
evidence  laid  before  them.  Both  parties  were  before  the  jEFraai.- 
Justices,  each  being  competent  to  disclose  the  whole  of  his 
case.  The  evidence  was  all .  <n.a>ne  side,  and  upon  that 
evidence  the  dedsion  of  the  Justices  was  founded ;  but  the 
defendant^  who  afterwiards  complained  of  their  judgment, 
gave  no  evidence  upon  the  point,  widi  respect  to  which 
he  attempted  to  set  their  judgment  aside.  It  does  not  ap- 
pear thiit  before  the  Sessions  commenced,  he  gave  any 
notice  that  he  meant  to  insbt  upon  -a  modus^  and  froob  the 
nature  of  the  question  there  was  nothing  to  indicate  to  the  ' 
respondent  that  he  intended  to  rely  upon- that  groundof  -de-' 
fence ;  but  having  contented  himself  widi  ^merely  going  before 
the  magistrates,  and  hearing  the  evidence  oh  ^lel  part  of 
ihie  complainant,  he  then  goes  before  the  Sessions,  and  for 
the  first  time  offers  evidence  of  a  modus.  I- think  he  was  riot 
at  liberty  to  do  that.  Upon  the- words  of  this  statute  t 
entertain  some  d^ree  of  doubt,  whether  idie  SessionSj  sifter 
having  heard  the  appellant's  evidence  in  support  oJF  a  modus, 
would  have  been  at  liberty  to  adjourn  the  (Virther.consMlera- 
tion  of  the  case,  because  sec.  7.  directs,  that  their  decision 
shall  be 'final  and  «oncIunve«  Bat,  without  Saying- wheAer 
they  might  do  so,  in  -order  'to  ^ve  the  parly  making  Ams 
daim  an  opportunity  of  bringing  evidence  m  reply  lo  that 
which  had  been  offered  in'  support  of  the  modus,  suieh  a 
proceeding  would  of  necessity  produce  a  degree  of  expenoft 
greatly  beyond  the  value  of  the  tithes  in  dispute,  and 
thereby  tend  to  de^t  'the  policy  of  the  aet.  Upon  4be 
other  point,  I  am  of  opinion,  that  as  the  defendant  did  not 
make  his  stand  upon  a  modus  before  tbe  two* Justices,  and 
did  not  give  t)roper  notice  before  the  Sessions  that  he 
meant  to  rely  upon'  that  ground,  the  Sessions  exercised  a 
sound  discretion  in  l-cjecting  the  evidence,  and  therefore 
their  order  must^  confirmed. 


lasa. 


CASn  IN  TWm  KINO-8  BIfrNCHi   ' 

HotBOTD,  J.  wu  itf  the  bail  ooort  dnriiig  part  of  the 
aiipdienl,  and  dedinad  g^^nng  any  opnion  (a). 

Order  coii6niied. 
(«)  Belf,  J«  wu  tbsrat! 


Crate  of  ac- 
tioD  aroie  oa 
tlie  t9tliJ4- 
«Mry,  being 
tiK  first  day 
of  the/MTfi 
year  of  the 
reign   of 
Gm.4.  end 
declaration 
wai  entitled, 

next  after 
fifteen  dayiof 
St.  HOory,  in 
Hilary  Term 
in  tbefMnf 
year  of  King 
Getrge  the 
Fourth ;" 
which  would 
be  lit  PihrU' 
«ry,  in  the 
fowrth  year  of 
the  reign  t— 
Held,  on  de- 
murrer, timt 
the  declara- 
tion was  pro- 
perly entitled, 
though  plain- 
tiff appeared, 
in  terms,  to 
haTc  com- 
menced his 
action  before 
the 
arisen. 


Law  v.  Pugh. 

Debt  on  •  baii-bond.  The  declaiation  was  entitled^ 
<'  Saturday  ifext,  after  fifteen  days  of  St.  Hilaty,  in  HUaty 
Term  in  the  third  year  of  the  reign  of  Kipg  Geof^e  the 
fonrth."  Tlie  assignment  of  the  baijpbond  was  dated,  the 
tSdiJamiary,  1823,  being  the  day  the  cause  of  action 
arose.  The  SQth  Jamuuy  was  also  the  day  on  which  the 
fourth  year  .of  the  present  king's  reign  commencedi  and 
**  Si^urdajf  next  after  fifteen  days  of  St  HUary^  was  the 
\tX  February  following.  To  this  dedaratbn  the  defendant 
demurred,  and  assigned  for  cause*  that  it  appeared  by  the 
dedaration,  that  the  jJaintiff  commenced  his  action  before 
the  time;  wl^en  he  alleged  his  cause  of  action  to  have  arisen. 
Jojnder  in  demurrer. 

'    /•  Bvan$,  in  support  of  the  demunrer,  contended,  that 
the  declaration  was  impi^perly  entitled,  being  in  the  third  - 
year  of  the  reign,   the  cause  of  action  not  having  arisen 
until  the  fi9th  of  January,  when  the  fourth  year  of  the 
reign  commenced. 

£.  LfkWts,  contri,  was  stopped  by  the  Court. 

Per  Cueiam  (0), — This  declaration  b  not  demurrable. 
''  Saturdcnf  next,  &c."  refers  to  the  term,  and  not  thereof 
of  the  king's  reign,  and' the  term  being  but  one  day  in  point 
of  law,  it  may  be  styled  of  the  year  of  the  kii^^s  reign  in 


(a)  Abbott,  C.  J.  and  Bitt,  J.  were  absent. 
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ivhich  the  firsl  day  iMffieiis  to  fiiU.     The  words  ^  tAird        lasa^ 
year  of  the  rdgo,  &c.''  are  merely  descriptive  of  the  ierMf 
and  do  not  ^pply  to  '*  Saiurday  next  after  fifteen  days  of  St 
Hilary ;"  and  therefore  there  is  notbbg  in  the  objection.  I^mu. 

Judgment  for  the  plaintiff  on  demurrer  (a). 

(«)  Vide  Jenk.  Cento.  180—  AMdmaa,  Fort.  STS.  MoUlumr. 
N«y'tMaz.SSe4.  Com.  Di|[r*  tit.  Coofc,  Id.  Mod.SOt.  SLetr.SSS. 
Action  Bpon  Statotei  I.    Nwii  t.     l  And.  S95.  tnd  Lntw.  HOT. 


DicAs  V.  Pbeet.  Ifili' 


XN-thu  case,  jodgment  had  been  signed  against  the  baO,  Bceondwritof 

and  a  rule  nisi  gnmted  for  setting  it  aside,  on  the  ground  baU,  not  liav- 

that  the  second  scL  fa.  had  not  been  left  four  whole  days  n^f  sberiff^f 

at  the  sheriff's  office.  «?«?  ^"^ 

whole  dqrit 
exekuhe  of 

D.  F.  Jone$  now  shewed  cause,  and  contended,  that  die  ^u^h  ft  7ae 

writ  had  been  left  this  proper  time.    The  writ  was  lodged  J^^'  jj^ 

on  the  Saiurday f    and  not  returnable    till  the  following  and  an  In- 

Thunday\  so  that  it  remained  at  the  office  four  dear  days,  d^>^lMA 

exclusive  both  of  the  day  on  which  it  was  left,  and  the  &n*8^i^* 

retMni,  which  is.  all  that  is  required  by  the  practice  of  the 

Court.    But  supposing  Sunday  is  not  to  be  counted,  either 

the  Saiur^  or  the  Tkwsdnqf  ought  to  be.    It  is  too  much 

to  exclude  all  the  three  days.     The  case  of  Howard  w. 

Smith  (a),  seems  to  have  been  considered  only  widi  reference 

to  the  counting  of  the  Sunday,  and  not  with  reference  to 

the  exclusion  of  both  the  first  and  the  last  days,  as  well  as 

the  Sunday. 

Parke,  contri,  was  stopped  by  the  Court. 
(«)1B.4(A.SS9. 


«; 


;  .Pie  Cubi am*-— It  i»  now  too  bit  to  opai  the  ditcnstion 
d  this  pnit.  Hie  practice  b  midentodd  to  lie  settled^ 
l>fCAi  iiuit  iii^  ^p^  mo^t  lie  ki  the  ofltoe  four  days,  exdiuive  of 
the  dmy  eb  ^vriiMi  it  is  lodged,  eoU  of  Ib^'Mohi  day,  and 
of  any  Suni^  that  may.  iatervciie«n  .  .      ^ 

Rule  absolute. 


RULE  OF  COURT. 

'  Easier  Term,  4ih  Geo.  4.     ^ 

U  PON  reading  the  rule  made  in  this  Court  in  Hilary 
Term  last,  touching  commiwioos  for  taking  affidavits  in 
this  Court,  It  is  ordsred,  diat  attomies  and  solicitors 
duly  enrolled,  and  practising  in  any  of  the  Courts  otOpM 
Sesttons  in  Wales,  or  in  ather  of  the  Counties  P^tine  of 
Chester,  Laneatier,  or  Durham,  be  comprised  widun  the 
said  rule,  in  like  manner  as  attomies  or  solicitors  of  the 
Courts  at  JVesiminsier. 


MEMORANDA. 

In  Htfary  VacatiM,  Sir  George  Wood,  Kjit.  one  of  the 
Barops  of  the  Exchequer,  retired  from  th^  Bench,  and  was 
sttQC|9eded  by  John  HwUoek,  Esq.  Seijsant  at  Urn. 
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INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


ABATEMENT. 

See  Agrebmbnt. — Ba)«icbrs«  2. 
Plea. 

ACCEPTANCE. 

See  Administration. — ^Bill  of 
ExcHANGBy  1,  2. — Broker. — 
Frauds.  —  Guaranty,  2. — 
Partnership^  l. 

ACTION. 

See  Administration. — Affida- 
vit of  Dbbt,  2. — ^Agbnt,  1. — 
Attorney,  3,  4.  7. —  Cove- 
nant, I. — Distress. — Excise. 
Hundred. —  Infant,  1,  2. — 
Justice,  1, 2.— Justice  of  the 
Peace,  2, — Nonsuit. — Stay- 
ing Proceedings. 

administration. 

A.  dies  intestate ;  iff.,  his  wife,  takes 
ont  administratioD  and  dies  be- 
fore his  effects  are  fUlj  adminis- 
tered. C  takes  oat  administra- 
tion de  bonis  non,  and  sues  D.as 
acceptor  of  a  bill  of  exchange,' 
indorsed  to  the  administratrix, 
in  payment  of  a  debt  dae  to  the 
intestate :— -Held,  that  the  action 
was  well  brought  by  the  adminis- 
trator de  bonis  non.  To  snch  ac- 
tion defendant  pleaded  an  agree- 
ment, whereby  all  his  creditors 
had  consented  to  accept  an  as- 
signment of  certain  debts  and 

VOL.  II. 


credits  in  fall  satis&ction  of  all 
their  demands.  Replication  de- 
nied that  all  the  creditors  had 
signed  snch  agreement,  npon 
which  issne  was  joined : — Held, 
that  the  affirmative  of  such  issue 
laj  upon  the  defendant.  Cather* 
wood  V.  Chaband,  9G.4. 

Page  271 

ADMINISTRATORS. 

C«,  in  consideration,  of  a  loan  of 
400/.,  mortgages  his  real  estate- 
in  fee  loW.  and  Co.  in  trust,  to 
sell  the  same,  and,  after  re-paying 
themselves,  to  pay  over  the  sur- 
plus to  himself,  his  executors,  or 
administrators.  Before  any  sale 
is  effected  C.  dies,  after  makinr 
his  will,  by  which  he  devises  afi 
his  real  and  personal  estates  to 
trustees,  whom  he  also  appoints 
his  executors,  in  trust,  to  sell  the 
same,  and  pay  debts,  and  dis- 
charge incumbrances.  In  the 
life-time  of  these  trustees^  W.  and 
Co.,  the  original  mortgagees,  sell 
the  estate,  and  pav  over  the  sur- 
plus into  the  hands  of  the  testa- 
tor's trustees  and  executors  attor- 
ney. Before  the  money  is  dis- 
posed of,  the  trustees  and  execu* 
tors,  and  also  their  attomej  die. 
Plaintiffs  take  out  administration 
de  bonis  non,  with  the  will  of  C, 
annexed,  and  sue  the  attorney's 
executor  in  assumpsit  for  money 


87a    AFFIDAVIT  OF  DEBT. , 

# 

had  and  received: — Held,  that 
the  monej  in  the  hands  of  the 
latter  was  equitable,  and  not  legal 
assets,  and  conseqnently  coold 
not  be  recovered  at  law : — Held 
also,  that  an  express  promise  bv 
the  defendant  to  pa^  the  plaintiffs 
the  monej  in  question,  was  a  nu- 
dum pactum,  we  J  having  no  title 
to  it  in  a  court  of  law.  Ciay  and 
oikert  V.  Willis,  4  G.  4.  Page  639 
See  Covenant,  4. 

AiTIDAVIT  OP  DEbT. 

1.  An  affidavit  to  hold  to  bail,  stat- 
ing "  that  the  defendant  is  in- 
debted to  the  plaintifTin  tbe  sum 
of  10002.,  upon  and  by  virtue  of 
a  certain  memorandum  in  writ- 
ing, bearing  date,  &o.  and  signed 
hjr  the  defendant,  whereby  he 
promised  plaintiff,  that  when  he 
returned  in  the'  month  of  March 
or  April  then  next,  he  would 
marry  her,  or  pay  her  Uie  sum 
of  1000/.,''  without  shewing  any 
mutual  consideration  on  the  part 
of  the  plaintiff  to  sustain  the  de- 
fendant's promise,  is  insufficient 
MaepkerBon  v.  Lovie,  3  G.  4.    60 

2.  Affidavit  **  that  W.  C.  is  jusdy 
and  truly  indebted  to  this  depo- 
nent in  the  sum  of  44/.  lis.,  being 
the  amount  of. a  certain  inland 
hill  of  exchange,  drawn  by  the 
said  W.  C  on  this  deponent,  and 
by  him  accepted  for  tbe  honor  of 
the  said  Wi  C.,  payable  to  the 
order  of  the  said  IV.  C,  at  a  day . 
now  past,  and  which  said  bill  of 
exchange  was  paid  by  this  depo- 
nent,'* discloses  a  sufficient  c^use 
of  action  to  hold  the  defendant  to 
bail ;  and  held  that  a  declaration, 
containing  the  money  counts  pnly 
for  the  'amount  of  the  bill,  was 
no  variance  from  the  affidavit  of 
debt.    Brooks  v.  Clark,  3C?.4. 
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AGENT. 

AGENT. 

1.  Where  the  agent  emploved  in 
endeavouring  to  carry  Uirongh 
parliament,  a  bill  for  niaking  a 
railway,  sued  the  chairman  of  a 
committee  of  subscribers  to  the 
undertaking,  for  his  work  and 
laboor,  and  expences  incurred  as 
such  agent,  and  it  appeared  that 
tbe  agent  himself  was  a  subscriber 
to  the  undertaking: — Held,  that 
the  action  would  not  lie.  Hotmes 
V.  HiggiMM,  3  Q.  4.        Page  196 

2.  A.  ships  goods  to  Imdia^  and  in 
^Is  letter  of  instructions  to  his 
agent  B.,  directs  him  to  invest 
the  proceeds  in  certaSn  specified 
articles  of  merohandiae,  or  ta  6t& 
at  ike  exchange  of  the  dag^  &pd 
remit,  tl^m  Xxk  England.  J7.»  in- 
stead of  complying  with  his.  or- 
ders, invests  the  property  in  a 
commodity  not  sp^cined  in  his 
letter  of  instroctions,  and- trans- 
mits a  bill  of  lading  for  the  sam^, 
which  reaches  A.  on  the  !toth 
itfay,  who  noUBes  to  an  agent  of 
J3.,  on  (he  ?th  Auaust^  his  dissent 
from  what  has  been  done,  the 
goods  having  in  tbe  mean  time 
been  lost  at  sea : — ^Held,  that  the 
laches  of  A.^  in  delaying  his  no- 
tice of  abandonment  so  long,  dis- 
charged B.  's  liability,  Priace  v. 
Clark,  ^Q.  A. 


8.  The  certifioate  of  an  agent  for 
JJofl^B,  at  a  fereigii  'port,  asoer- 
'taining  an  average  loss  upon  a 
cargo  damaged  by  sea  water,  is 
not  admissible  evidence  alone  of 
tbe  amount  of  loss  in  an  action  by 
the  assured  against  the  under- 
writer in  this  country.  Drake  v. 
Marry^i,4G.4. 


See  Bill  of  Exchange,  3. — Lien. 
Vendor  AND  Vendee. 


I 


ANWOTIY. 


APt^RENTICK        61S 


AGREEMENT. 

The  Coort  will  net  compel  the 
jplafntiiF  to  deliver  to  the  de- 
fendaat  a  copy  of  an  agreement^ 
in  order  to  ^enable  the  latter  to 
plead  in  abatement  that  the  agree- 
ment WHS  signed  jomtly  by  him- 
self aad  etbera.  Beaky.  Bird, 
4  G.  4.  Page  419 

See  ADMiNumiATfON.  —  Annui- 
TY^l.— Attoiikby,4.  7.— Bat 
OF  Exchange,  4.*^£ii£CTMs«T» 

8,  9.— G^JARANTY,2.— InFAKT, 

1.— Repl£viji,2.— TaBSPASH,  1. 

AMBASSADOR. 
See  PrivilbgBj  2. 

ANNUITY. 

1.  It  is  discretionary  with  tbeCouit 
whether  ^y  will  give  relief  «n- 
der  4.  4.  of  the  AniKiity  Act, 
17^.  3.  c.  26.  Where,  after  the 
cooaideFatioB  ef  an  aanaityhad 
beeaa  faid  to  the  grantor,  the  lat- 
ter immediately  paid  back  to  the 
grantee  (who  was  in  partnership 

.  as  an  attorney  with  two  other 
persons)  a  sum  for  proonration 
money,  in  porsuance  of  an  agree- 
ment for  that  pivpose,  and  Uiere 
appearing  to  be  no  fraud  or  col- 
lusion: — Held»  that  the  deeds 
were  not  void  by  the  4th  section 
of  the  statafte,  and  that  the  Court 
m^ht  impose  snch  terms  upon 
the.  parties  as  seemed  jnst  and 
reasonable.  Girdbstone  ▼•  AUoMf 
3  e.  4.  ISO 

2.  An  instrament  reciting  that  it 
had  been  agreed  to  sell  an  an*- 
nuity^  seoared  upon  property  in 
possession  of  the   grantor,  .bnt 

.  contiaiiiDg  no  words  of  present 
grant,  cannot  be  sued  npon  in  a 
cpnrt  of  law,  eren  though  it 
shoald  be  inrolled.  ht  re  5a* 
muel  Locke,  4€r.  4. 
See  Dbvisb,  1. — Indemnity 
Bond. 


APPEAL. 

"A  peor  rate  having  be^  made  on 
the  dth,  aUow«ed  on  the  11th, 
publiahed  on  the  14th,  and  >the 
Sessions  commenoingon  the  16th 
of  April : — Held,  that  an  appeal 
against  the  rate  need  not  be  en- 
toredimtil  ih6  Sessiojis  nest  bat 
one  after  the  publication  of  Ithe 
rate^  The  Kmg  v.  The  MabiO 
auU  ofHeMdim,  3G.  4.  Page%^9 

^SiKlBASTAXDT>1t— OvXEeBBK8,2. 

APPRENTICE. 

declaration  upon  an  indentore  of 
apprenticeship,  whereby  a  master 
corenanted,  in  consideration  of 
a  preminm  of  90/.,  to  instruct  his 
apprentice  in  the  business  of  a 
tobacconist,  for  four  years,  and 
to  board  and  lodge  him  during 
that  time,  allegeo,  1.  A  general 
breach  in  the  terms  of  the  cove* 
nant;  2.  A  particular  breach  on 
the  13th  July^  averring  a  refusal 
to  instract  on  that  day  or  at  any 
other  time ;  and,  3.  A  similar 
breach  as  to  boarding  and  lodg- 
ing  on  the  same  day,  and  alleging» 
that  on  that  day  the  master  com- 
pelled the  apprentice  to  quit  the 
service,  ana  refused  to  maintain 
and  keep  him,  contrary  to  the 
effect  or  the  covenaut.  Pleas^ 
1.  Performance  of  the  covenant 
until  the  10th  Julyi  2.  Willing- 
ness to  maintain  and  keep  the 
apprentice  during  the  whole  term, 
but  that  from  the  date  of  the  in- 
denture until  the  10th  JuUf  the 
appretttioe  would  not  truly  and 
faithfully  serve  defendant,  nor 
attend  to  his  business,  but  re- 
fused so  to  de,  and  setting  iwOk 
various  acts  of  misconduct  on  his 
part  daring  the  interval  mention- 
ed, and  conduding,  that,  on  the 
10th  J«/jf,  the  apprentioe,  against 
the  orders  of  defendant,  quitted 
3k2 
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the  Mrripe,  decbring^  that  he 
woaM  nerer  return  agehiy  where- 
by defendant  was  hindered  and 
prerented  from  performing  his 
Gorenant;  S.  Readiness  to  in- 
stniet  and  maintain  aeoording  to 
the  effect  of  the  coTonant,  bat 
aTorrin^  neglect  and  refhsal  of 
apprentice  to  obey  defendant's 
lawful  commands  on  the  10th 
Mhf^  and  a  refusal  any  longer  to 
aerre  him,  and  absconding  <m 
that  dav,  whmreby  he  was  pre- 
vented from  performing  his  cove- 
nant; 4.  ATcrring  a  wrongful  ab- 
sence of  the  apprentice  on  the 
loth  Juljif  whereby y  &c.;  and, 
5.  A  demal  that  defendant  had 
compelled  the  apprentice  to  quit 
his  senrice.  Keplication  took 
issue  on  the  first  and  fifth  pleas, 
and  as  to  the  other  pleas  there 
was  a  confession  of  tne  breaches 
of  duty  mentioned  therein ;  but 
replying,  that  on  the  13th  Juhf 
the  apprentice  returned  to  de- 
fendanty  and  tendered  and  offered 
himself  to  serve  and  obey  him 
according  to  the  indenture,  but 
that  defendant  upon  request  re- 
.  fused  to  take  him  back,  &c.  De» 
murrer  to  the  replication  to  the 
second,  third,  and  fourth  pleas, 
and  joinder  therein :— Held,  that 
covenant  would  lie  upon  the  in- 
denture, notwithstandmg  the  mis- 
conduct of  the  apprentice : — ^Held 
also,  that  there  was  no  departure 
or  discontinuance  in  the  plead- 
ings. Wintton/e  v.  Linn,  4  O.  4. 
Page  40^ 
See  Settlement,  7. 

ARBITRATION. 

Agreeing  to  refer  the  quantum  of 
damages  to  arbitration,  after  a 
question  ot  law  has  been  reserved 
by  the  jud^  at  the  trial,  does 
not  waive  in  objectioivto  the  de- 
fendant's liability  in  tke  action 


ARREST. 

after  the  arbitrator  has  made  his 
award.  Oxenham  v.  Letnan  and 
ifihen,  4  Gf.  4.  Page  401 

See  Agreement.— ^Attoknbt,  7. 

AWABD,  1. 

ARBITRATOR. 

See  Foreign  Attachment. 

ARREST. 

1.  The  defendant  was  arrested,  and 
executed  a  bail-bond  by  the  ini- 
tials of  his  christian  names  only» 
as  the  acceptor  of  a  bill  of  ex- 
change, in  which  his  initials  only 
appeared :— Held,  that  the  baQ- 
bond  ought  to  be  cancelled,  but 
without  costs.  Parkier  v.  Bent, 
3  G.  4.  73 

2.  Where  a  widow  was  arrested 
upon  a  bill  of  exchange,  accepted  ^ 
by  her  in  the  name  of  W,  S.  Chat'' 
terley,  by  which  name  she  had 
always  gone  since  her  husband's 
death,  W.  S.  being  the  initiak  of 
her  liusband's  christian  names, 
the  Court  set  aside  the  bail-bond 
only  on  entering  a  common  ap- 
pearance. M*Beatk  v.  CSIalfer- 
fey,  3  G.  4.  237 

3.  A  defendant  arrested  for  a  debt, 
contracted  partly  before  and 
partly  after  bankroptcy  and  cer« 
tificate,  there  being  a  subsequent 
promise  for  the  former  part,  was 
discharged  out  of  custody  on 
filing  common  bafl.  PemtT.Oad' 
derer,3G.4.  240 

4.  Defendant  was  arrested  and  held 
to  bail  for  171.,  and  paid  3/.  into 
Court,  which  plaintiff  took  out 
and  stayed  proceedings  >- HeU, 
that  defendant  was  not  entitled 
to  costs  under  stat  43Cirfo.  3. 
c.  46.  s.  3.  Porter  v.  Pitiman, 
3  0.  4. 


See  Bankrupt,  1. — Baron  and 
Feme,  1.— Privilege.— Smug- 
glers.—Stamp. 


ASSUMPSIT.  t 

ASSIGNEE. 
A.  and  B.^  co-partners  in  trade, 
borrow  a  chec|c  for  200/.  from  C. 
for  the  express  purpose  of  ena- 
bliog  them  to  liquidate  the  ba- 
lance of  an  account  with  their 
bankers,  but  before  the  check  is 

(resented,  they  commit  an  act  of 
ankruptcj,  and  afterwards  re- 
turn the  check  to  C,  declining 
to  make  any  use  of  it:— Held, 
the  check  did  not  pass  to  the  as- 
signees so  as  to  enable  them  to 
recover  the  amount  in  trover. 
JIfoore  and  another  t.  Bartrup, 
r  3  G.  4.  Page  25 

.&c  Bankers,  1.— Bankrupt,  8. 
.    Bill  op  Exchangb,  4.— ^Covb- 
NANT,  4.— Fraudulent  Pbb- 

j'ERBNCE. — ^LbASS. 

ASSIGNMENT. 

J&e  Administration.  — Lord's 
Act. 

ASSUMPSIT. 

A.  is  let  into  possession  of  the  re- 
fuse spar,  produced  from  a  lead 
mine,  situate  in  land  demised  to 
jB.,  a  farmer  (as  tenant  from  year 
to  year),  and  pays  an  annual  rent 
for  the  spar  to  jB.'s  landlord,  and 
exercises  dominion  over  it  by 
disposing  of  it  as  bin  property ; 
C  from  time  to  time,  enters  upon 
the  land,  and  carries  away  por-^ 
tions  of  the  spar,  and  A,  brmgs 
assumpsit  for  the  value  of  the 
spar  so  taken  away.  After  ver- 
dict by  the  jury,  finding  that  B. 
the  tenant  of  the  land,  has  an  in- 
terest fn  the  spar,  and  has  not 
surrendered  it  to  his  landlord  :— 
*  Held,  that  the  landlord  cannot 
convey  such  a  title  to  A,  as  will 
enable  the  latter,  (supposing  his 
possession  is  clearly  established) 
to  waive  the  tortious  taking,  and 
bring  assumpsit  for  the  value  of 
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the  spar, ''in  the  absence  of  an 
'  express  contract  of  sale,  though 
the  tenant  has  never  disturbed 
his  possession.  Zee  ▼•  iSlore, 
3  0.4.  PagelW 

See  Annuity,  2.— Bankers,  1. — 
Fraudulent  I^rbfbrbncb.*^ 
6uaranty,2.— Stockholder. 

ATTACHMENT. 
See  Award,  2.— tBail,  1.— Fo- 
rbion  Attachmbnt.  —  Mar- 
shal. 

ATTORNEY. 

1.  By  statute  22  G.  2.  c.46.  8.11, 
it  is  enacted,  **  that  if  an v  sworn 
attorney  or  solicitor  nhall  suffer 
his  name  to  be  used  by  an  un- 
qualified person  to  enable  him  to 
Eractioe  as  an  attoamey  or  so- 
citor,  and  complaint  shall  be 
made  thereof  in  a  nunnuay  way, 
and  proof  made  thereof  on  oath 
to  the  tatisfactum  of  the  Cowrt, 
such  attorney  or  solicitor  shall 
be  struck  off  the  roll;''  and  by 
the  same  section  it  is  enacted, 
**  that  in  that  case,  and  upontu<^ 
complaintf  and  proof  made  ae 
aforegaid,  it  shall  be  lawful  for 
the  Court  to  commit  such  un- 
qualified person,  so  acting  or 
practising  as  aforesaid,   to   the 

S risen  of  thd  said  Court  for  any 
me  not  exceeding  one  year  :*' — 
Held,  that  a  person  brought  with- 
in the  latter  branch  of  the  sec- 
tion, upon  affidavit  of  his  offence, 
was  not  entitled  to  hare  the  wit- 
nesses in  support  of  the  charge 
examined  viv^  voce. 

After  the  matter  had  been  re- 
ferred in  such  case  by  consent  of 
counsel,  to  the  master  of  the 
crown  oflice,  who  reported  the 

{larty  in  contempt,  the  Coart  al- 
owed  the  latter  to  bring  the 
whole  of  the  case  ui^dcr  their 
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own  eoiisid0raMii»  winii  ¥rottght 
)  to  bo  eommittodL  In  rtQmrge 

2.  An  tttomey  w!io  dtseontiDiiefl  to 
*    practiee  after  his  last  oertllcate 

witbont  payment  of  ainr  acreara 
of  duty,  or  any  flno*  Tbo  word 
«'  neglect*  in  37  Oeo.  3.  c.  90. 
a.  3L,  meana  **  eidpaUo  negleot,^ 
and  does  not  apply  ta  a  peraon 
who  baa  omittea  to  tako  omt  bia 
certificate  during  the  intenral  of 
bia  ceasing  to  practice*  Bx  parte 
MaUom,  Gent  «8 

HL  An  admitted  attorney  of  tbk 
Court  may  recorer  for  bia  ibea 
and  diaburaementa  in  suing  out  a 
commission  of  bankrupt,  Uiough 
he  be  not  a  aolieitor  in  Chancery. 
TFitttnton  ▼.  Diffgle$,  3  0. 4.  802 

4.  The  respective  attomiea  in  a 
horse  cause,  which  had  been 
withdrawn  at  the  assises,  signed 
the  following  undertaking :  We, 
the  undersigned,  attornies  for  the 
above-named  plaintiflT,  and  the 
above-named  defendant,  do  here- 
by ner«ima/l{f  consent,  undertake, 
ana  agree,,  that  the  record  in  this 
cause  shall  be  withdrawn ;  that 
the  above-named  defendant  shall 
take  back  again  the  horse  in  the 
pleadings  in  this  cause  named, 
and  shall  pay  the  sum  of  64t  17s. 
to  tbe  above-named  plaintiff;  that 
ihe  cotti  of  the  mit  on  the  part  of 
the  defenaaut  ihali  be  taxed  6o- 
tween  the  parties,  on  the  principle 
between  plaintiff  and  defendant; 
and  that  such  taxation  shall  be 
made  and  perfected  by,  &c. : — 
Held  that  the  plaintiff's  attorney, 
in  the  original  action,  was  per- 
sonally liable  upon  this  under- 
taking to  pay  to  the  defendant's 
attorney  the  costs,  when  taxed 
pursa^int  to  the  agreement.  Ive- 
Mony.Comngton,  ZG,4,        307 


5.  An  attofiiay  wfao»  whilat  he  fa  a 
prisoner  in  gaol,  auea  out  er 
comvieBCoa  any  proceaa  in  the 
county  oourt,  ia  within  the  atat. 
12  Geo. 2.  e.  18.  8.9,and  liablo  to 
bo  atmck  off  the  roIL  Ecpmrte 
17inr,46.4.  Pa^406 

e.  The  sUtutB$4G.8b  c.14.  tk^, 
requires,  thai  the  indentures  of 
an  attorney's  clerkship  shall  be 
enrolled,  to|^ether  with  an  aflUa^ 
vit  of  the  time  of  executing  the 
aame,  before  the  clerk  ahaU  be 
admitted  to  practice  aa  an  attor- 
ney; andenacts»  that  unlesa  the 
indenturea  are  inrolled  within  sii^ 
months  next  after  execution,  to- 
gether with  the  affidavit,  the  aef^- 
vice  shall  be  deemed  to  com- 
mence from  the  time  of  enrolment 
only.  Where  a  clerk  had  been 
articled  to  an  attorney  in  the 
country,  and  the  indenturea  had 
been  sent  up  to  London  to  be  en- 
rolled in  the  Maater'a  office  pur- 
suant to  the  staftntei  and  after  tbe 
clerkship  had  been  served,  no 
trace  of  the  indnitnres  could  be 
discovered  in  the  Master's  office, 
the  Court  refused  to  admit  him, 
fldtiiough  it  appeared  from  the 
books  of  the  town  agent,  that  a 
clerk  of  the  latter  had  paid  the 
fees  payable  in  the  Master's  office 
upon  enrolment  contemporane- 
ously with  the  time  when  the  en- 
rolment waa  supposed  to  have 
taken  place.  Ms  parte  Pilgrim^ 
4G.4.  429 

7.  Where  an  attorney  is  retained 
jointly  by  several  parties  to  de- 
fend a  suit  against  each,  delivery 
of  a  bill  to  one  is  sufficient  to  en- 
title him  to  maintain  a  joint  ac- 
tion against  all  for  his  costs, 
within  2  G.  2.  c.  23.  s.  23.  Oxen- 
ham  V.  Lemon,  4  G.  4.  461 
See  Administrators.— Bail,  7. 
Evidence.— Lien.-Prisoner. 
Staying  Proceedings, 


AWARD,  ' 
AWARD. 

1.  Wbere  »  Terdict  waa  fovad  fpr 
the  pkunliff  at  nisi  {Mripa^  for  Uie 
damages  in  the  declaration,  enb- 
ic»t  to  the  award  of  a  gentleman 
at  the  bar,  and  the  arbitrator 
4edined  proceeding  in  the  refer- 
ence:— Held,  that  the  plainiifT 
waa  entitled  to  jadgment  and  ex- 

.  ecation  forthwith,  unleas  the  de- 
.  fendant  conaented  to  refer  the 
damages  to   another  arbitrator. 
.  Woolhy  V.  Clark,  ZO.  4. 

2.  B J  agreement  C and  il.  referred 
all  matters  in  difference  between 
them  to  three  arbitrators  con« 
corning  the  value  of  certain  stock 
and  goods,  and  also  concerning 
the  sum  or  sums  which  each 
should  contribute  towards  the 
payment  of  2500/.  and  the  costs 
incurred  in  bringing  and  defend- 
ing certain  actions  in  which  they 
were  respectively  interested.  The 
arbitrators  awarded,  1st  That  all 
matters  in  difierence  should  cease 
and  determine.  Sd.Thatil: should 
pay  to  &  444/.  2«.  2d.  his  pro- 
portion of  the  sum  of  2500/. 
Sd.Tbat  C  should  pay  five-eighth 
>part»,  and  that  A.  should  pay 
three-eighth  parts  of  the  costs  of 
the  actions  mentioned  in  the  sub- 
mission. 4th.  That  all  such  sums 
as  C,  and  A,  had  already  expepd- 
ed  in  respect  of  the  said  actions, 
should  be  considered  as  part  pay- 
ment of  their  respective  shares, 
according  to  the  portions  before 
mentioned.  That  the  costs  of  the 
reference  should  be  paid  by  C 
and  A.  \a  equal  moieties;  and, 
6tb.  That  upon  payment  of  the 
444/.  2s.  6d.  the  costs  of  the  ac- 
tions, and  the  costs  of  the  refer- 
ence, in  tlie  manner  awarded,  C 
and  A,  should  execute  mutual 
releases.    On  motion  to  set  aside 


BAlh. 


aw 


'  this  awards  on  tke  gceuod  that  it 
was  not  fioid,  and  was  void  for 
uncertainty,  the  Court  refused  to 
set  it  aside,  the  objections  being 
pleadable  to  any  adtion  bronghi 
upon  it,  but  would  not  grant  an 
attachment  for  non-performanoe. 
In  re  Cargejf  and  AitMstm, 
3G.4.  Pag€2Sf!t 

3.  This  Court  will  not  entertain  an 
application  for  setting  aside  an 
award,  founded  upon  an  indict- 
ment at  the  Assizes  for  uot  re- 
pairing a  road,  though  the  qaes-* 
lion  in  dispute  be  of  a  civil  na- 
ture. Rex  V,  The  WiabUant$  of. 
Cateaack,ZG.4.  266 

See  Foreign  Attachmbnt. 

BAIL. 

1.  Where  time  was  given  to  the 
plaintiff  to  see  whether  bail  were 
really  possessed  of  the  property 
in  respect  of  which  they  pro- 
fessed their  ability  to  justify,  and 
on  the  day  appointed  for  coming 
up  again,  the  bail  being  rejected » 
immediately  rendered  the  de- 
fendant : — Held,  that  the  sheriff 
was  liable  to  an  attachment,  the^ 
notice  of  render  not  having  been 
served  until  after  the  attachment 
had  issued.  The  King  v.  The 
Shenjgr  of  Middlesex,  ^G.  4.  225 

2.  Where  it  appeared  after  bail  had 
justified,  that  money  had  been 
given  to  one  of  them  for  his 
trouble  and  loss  of  time  in  com- 
ing up  to  justify,  the  Court  did' 
not  set  aside  the  allowance,  but 
imposed  upon  the  defendant  the 
terms  of  producing  an  affidavit 
of  merits,  bringing  the  sum  sworn 
to  into  Court,  and  taking  short 
notice  of  trial.  Wglhe  v.  Joueg^ 
3  G.  4.  253 

3.  Tn  bail  by  affidavit,  time  will  not 
be  given  to  amend  a  mistake  iu 
the  jurat,  occasioned  by  the  er- 
ror of  the  commissioner  in  tho 
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cofrntry^  unlets  the  defendnt 
prodaces  an  affidavit  of  merita. 
Bmford  r.  Hoihwajf,  4  6. 4. 

Page  962 

4.  Principal  became  bankropty  and 
on  the  same  day  that  he  obtained 
his  certificate,  bat  before  the 
rising  of  the  Court,  the  bail  were 
fixed  on  scire  facias: — Held, 
that  the  bail  had,  till  the  rising 
of  the  Court  on  Uiat  day,  before 
they  could  be  fixed,  and  on  pay- 
ment of  costs,  the  Court  entered 
an  exoneretur  on  the  bail  piece, 
Joknmm  f.  Xtiisey,  4  0. 4.      386 

5.  Where  hired  bul,  who  were  in- 
soWent,  of  whom  notice  had  been 
giyen,  and  to  whom  no  exception 
was  entered,  became  baQ  in  er- 
ror, and  the  plaintiff  treating  the 
writ  of  error,  and  the  bail  as 
nullities  entered  up  judgment, 
and  took  out  execution :— Held, 
that  the  execution  was  regular, 
and  the  Court  discharged  the  rule 
for  setting  it  aside  with  costs. 
Ward  v.  Levi,  4  G.  4.  421 

G.  Cnm  y.  KitckeH,  JERL  1820.— 
S.  P^  421 

7.  Though  bail  justify  by  consent 
at  the  Judge's  chambers,  the  prac- 
tice of  the  Court  requires  tnat  a 
rule  for  the  allowance  of  bail 
.  should,  notwithstanding,  be  serr- 
ed  on  the  plaintiff  or  his  attor- 
ney.   Bignold  r  •  Holding,  4  G.  4. 


See  Certiorari,  7.t^ Indemnity 
Bond.->-Plba.— Privilege.  — 
SvPBKSEDEAs.— Writ  of  Er- 
ror, 1. 

BAIL  BOND. 

See  Arrest,  1, 2, 3.— Bankrupt, 
1.— Baron  and  Feme,  U 

BANKERS. 

1.  Two  several  banking  firms,  car- 
rying on  business  respectively  in 


BiLNKRUPT. 

the  same  country  town,  were  in 
the  habit  of  exchangbg  notes  and 
securities  with  eadi  other,  and 
settling  their  balances  by  a  pre- 
scribed mode.  One  of  the  firms 
became  bankrupt,  and  at  the  time 
of  the  act  of  buikruptcy,  each 
firm  had  in  their  possession  nol^s 
and  securities  of  the  other  to 
nearly  the  same  amount  The  pro- 
visional assignee  of  the  bankrupt 
firm  being  apprised  of  this  fact, 
presented  and  obtained  payment 
of  the  notes  of  the  solvent  firm, 
partly  at  their  bank,  and  partly 
at  their  agents  in  Lomdum^  who 
did  not  know  the  situation  of  the 
parties : — ^Held,  that  the  sdvent 
firm  might  sue  the  provisional 
assignee  for  the  amount  of  the 
notes  in  assumpsit,  for  money  had 
and  received,  though  the  conduct 
of  the  latter  savoured  of  tort 
EdmmdM  v.  iVinomafi,  4  6. 4. 

Pagebm 
2.  The  member  of  a  country  bank 
signed  for  himself  and  partners 
notes,  beginning  with  the  words* 
"  I  promise  to  pay,  &c. :"— Held, 
that  he.  made  lumself  severally 
liable  upon  the  notes,  and  could 
not  plead  in  abatement  a  joint 
liability  with  his  partners.  Hall 
V.  Smth,  4  6. 4.  684 

BANKRUPT. 

1.  Where  an  aged  member  of  a 
banking  firm  was  arrested  on  the 
20th  oiMag^Bt  his  private  dweU 
.liug,  distant  several  miles  from 
the  house  of  business,  for  a  part- 
nership debt,  and  after  the  she- 
riff's officer  was  prevaOed  upon 
to  withdraw,  upon  a  promise  cf 
his  executing  a  bail  bond  when 
required ;  he  reproached  his  ser- 
X  vants  for  letting  such  persons 
into  the  house,  and  ordered  them 
not  to  let  any  person  into  the 


BANKRUPT. 
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house  thej  did  not  know,  stating 
that  he  iras  afraid  of  being  ar- 

-  rested  again ;  and  next  day  the 
'  servants  did  not  open  the  door 

without  asbertaining  from  the 
windows  what  persons  required 
'  admission^  and  the  enter  gpeite  of 
/'the  honse  was  kept  locked ;  and 
it  further  appearing  that  on  the 
31st  of  May,  he  removed  from 
one  apartment  of  the  honse  to 
another  to  avoid  being  seen  by  a 

-  person  who  called,  whom  he  snp- 
*  .posed  to  be  a  creditor : — Held, 

that  be  committed  an  act  of  bank- 
ruptcy on  the  morning  of  the 
2lBi May,  within  the  meaning  of 
the  words  of  1  Jac.  1.  c.  15.  s.  2, 
**  to  the  intent,  or  whereby  his 
'  creditors  ^uM  or  wm  be  defeat- 
ed or  delayed  \^  and  which  are 
to  be  read  **  to  the  intent  his  cre- 
ditors thaU,  or  whereby  (or  that 

-  thereby)  they  may  be  defeated," 
'  &c.  Harvey Y.RamAatUm^ZQ. At. 

Page  142 

2.  Where  a  judgment  creditor  pur- 
chased by  bill,  of  sale  from  the 
sheriff  certain  machinery,  seised 
in  execution,  belonging  to  his 
debtor,  and  after  marking  the 
same  with  the  initials  of  his  name, 
allowed  the  debtor  to  retain  pos- 
session, upon  his  agreeing  to  pay 
a  rent  for  the  use  of  it,  and  the 
latter  remained  in  possession 
until  he  committed  an  act  of 
bankruptcy : — Held,  that  as  the 
change  of  ownership  was  not 
notorious,  the  assignees  were  en- 
titled to  recover  the  property  in 
trover,  under  the  21  Joe.  1.  c.  19. 
s.  11.  Idngard  v.Memter,  4  G.  4. 
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3.  The  assignee  of  a  bankrupt 
brought  an  action  npon  the  9^k)i. 
c.  14,  to  recover  back  money  lost 
by  the  bankrupt  to  the  defend- 
ants at  the  game  of  rouge  et  noir. 
To  prove  tlie  loss  of  the  money, 


'the  bankrupt  who  had  been  cer- 
tificated, was  called  as  a  witness, 
and  in  order  to  render  him  conn 
petent,  the  bankrupt  released  the 
assignee  of  all  claim  upon  the 
surplus  funii,  if  any;  all  the  cre- 
ditors who  had  proved,  released 
the  bankrupt  trom  all  future 
claims,  and  the  assignee  (who 
was  not  a  creditor),  executed  a 
like  release  to  the  bankrupt: — > 
field,  1st.  That  these  several  re-^ 
leases  restored  the  bankmpfs 
competency,  2d.  Th^t  after  the 
expiration  of  more  than  a  year 
from  the  date  of  the  commission, 
it  was  to  be  presumed,  that  all 
the  creditors  had  proved,  and 
that  a  release,  signed  by  all  who 
had  proved,'  was  binding  as  a  re-' 
lease  by  every  one  of  the  cre- 
ditors ;  and,  dd.  That  the  as- 
signee's title  to  sue  was  not  de- 
stroyed by  the  release  he  had 
executed,  inasmuch  as  it  only 
extended  to  the  bankrupt's  future 
esUte.  Carter  y.  Abbott,  4G.4. 
Page  575 
4.  Commissioners  of  bankrupt  are 
not  aothoriased  by  6  Oeo.  2.  c.  90. 
s.  5,  to  enlarge  the  time  for  the 
disclosure  of  a  bankrupt's  estate 
beyond  the  time  mentioned  in 
sec.  3,  of  the  same  statute,  still 
less  for  an  indefinite  period. 
Therefore  where  a  bankrupt  sur- 
rendered to  his  commission  on 
the  4th  February^  and  the  com- 
missioners, on  his  prayer,  enlarg- 
ed the  time  generally  in  writing, 
for  him  to  make  a  full  discovery 
of  his  estate  and  effects,  and  ver- 
bally fixed  the  adjournment  day 
for  the  1st  April,  and  in  the  in- 
terval the  bankrupt  having  sur- 
rendered in  discharge  of  bail, 
was  detained  at  the  suit  of  a  cre- 
ditor, the  Court  refused  to  dis- 
charge him  out  of  custody,  not 
being  protected  from  arrest  by 


BASTARDY. 


.  tha>conmii^t<Mi0f^awJar.Cfci»fc 

Ar  AmBBST,    8.«^A8SI«NBBf.— 

Attobnry,  8«— Bamkbm,  1.— 
BrimoingMonby  into  Court. 

CiOMMllMIONBBf.  —  TrAVDU- 
UNT  PaBFBRBNCR.— GUARAN- 
TT»  2.«-«*PaRTNBB8B]P,  1,  2.— 

Sairw 

bahon  and  feme. 

1.  HBfUftd  and  wife  being  arrested 
for  a  debt  contreoled  by  the 
btler  dm  eoltp  the  nde  for  een- 
oelliiig  the  beil  bond  giyen  by  the 
urife*  for  the  irregulerity  vas 
made  i^keolnte,  but  wiiiomi  toUs. 
Toffar  ▼•  fThUioktr  oad  Wife, 

%  Where  a  fonie  sole,  afler  Riar- 
fiage*  wee  tdaaitted  tenant  of  a 
Rianor  in  the  North  of  fy^kmd, 
of  eertaiR  premises  to  her  and 
h^r  heirst  aa  of  her  omi  tenants 
right,  according  to  the  enstoniy 
and  ajflerwarda  the  lord  executed 

.  Ik  conreyanpe  .of  the  same  pre- 
;Biises  to  the  husband  in  fee,  and 
enfranehised  the  same  from  all 

.  aeignoiy  rights  to  which  they 
were  preyioosly  liable.  Bemble, 
that  this  conreyance  after  the 
death  of  the  husbind,  had  the 
eSect  of  giving  the  wife  an  abso- 

.  Inte  estate  in  fee-simple  in  the 
premises*  descendible  only  npon 
the  heirs  ex  parte  maternL  JOoe, 
d.  Newby  y.  Jackaan,  4  6. 4.  614 

Bee  Arrest,  2.--Ejectmbnt,  11. 

LlMFTATIONS. 

BASTARDY. 
1.  An  order  of  bastardy  not  made 
nntil  twelve  years  after  the  death 
of  the  child,  whereby  the  puta- 
tive fiither  (who  had  in  the  mean 
time  absconded)  is  adjudged  to 
pay  two  several  sums,  one  for 
the  bye-gone  maintenance,  and 
the  other  for  the  costs,  is  void ; 


BILL  OF  EXCHANGE. 

and  though  dm  fifialnig  Justices 
commit  tte  fother  upon  an  ittegal 
warranty  from  which  he  ia  dis- 
charged at  the  next  Sessions, 
atill  they  WMj  afterwarda  iaatw  a 
freah  wuRunt,  founded  on  the 
original  orde^;  but  if  the  case 
foils  within  40  Geo.  8.0. 68.  s.  8, 
as  an  order  unappealed  from,  the 
commitment  for  noa-pavDMnl  of 
maintenanee  must  be  for  three 
months,  uolese  the  money  is 
sooner  paid.    A^wneruiomnmit- 

.  ment  until  the  putative  fother 
pays  Imo  seesrwl  spui^  one  for 
mainteuunee,  and  the  other  for 
ceata,iabadintoto.  JkrtJoeepk 
AiUu,S€.4.  Pagpfier 

2.  By  atatttte  49  0esb  a  e.  68.  s.  6. 
the  notice  of  appeal,  in  u  matter 
of  huataidy,  must  apeciiy  the 
cause  and  matter  thereof*  Where 
a  notice  gi  w  by  the  reputed  fa- 
ther of  a  baatard  child  of  his  in- 
tentioii  to  appeal  against  an  order 
of  fitiation,  merely  stated  that  he 
intended  to  prosecute  an  appeal 
against  an  order  of  filiation, 
whereby  he  was  adjudged  to  be 
the  father  of  a  fomale  bastard 
child,  bom  of  the  body  of  E.  E., 
and  chargeable  to  the  parish  of 
8.  £.,  pursuing  the  words  (^  the 
order  without  specifying  the  par- 
ticular grounds  of  appeal :— Held , 
that  the  notice  of  appeal  was  in- 
sufficient. Bex  V,  The  Jiisliers  of 
OxfordMre,  4  Gf.  4.  426 

BILL  OF  EXCHANGE. 

1.  A.f  the  payee  of  a  biU  of  ex- 
change for  87/.,  having  indorsed 
it  to  JB.  for  valuable  considera- 
tion, and  the  bill  being  disho- 
nored, C,  the  acceptor,  sends 
another  bill  for  1961.  (which  has 
some  time  to  run)  to  ^.,  who 
takes  up  the  first  bill  by  means 
of  the  second,  receives  the  differ- 
ence in  discount,  and  indorses 


BILL  COf  IXCffANGE. 
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the  first  bH  9gtia  to  A,  wlio 

'  sues  the  drawer  before  C's  ae- 

eoiid  bill  beoeaiee  dee:— Held, 

Ibat  taking  tie  seeoBd  bill  did 

^  noft  ameunt  to  §^mg  liiae  and  a 

^  tteur  credit  te  tito  accepter  of  Ae 

fint,   8o  ae  t^   diaeharge    tfie 

drawer,  who  waa  ne  party  to  the 

I  traMaotioi>9  ualefle  there  waa  evi- 

'   denoe  of  an  express  otmsemi  on 

She  part  of  A.,  the  pajree,  to  give 

tine,  aad  not  to  sue  npon  the  first 

bill  HOtil  the  seooad  was  at  ada- 

•  tnrlty.  Prm^  v.  Chtrktam,  3  G.  4. 

ft.  Dackamtion  by  indorsee  agunst 
aeoeptor  of  a  bill  of  exe£inge, 
ararreJ  that  the  bill  had  been 
ivdoraed  to  certain  persons  Irac/- 
Inff  Under  ike  firm  of  H.  and/*., 

•  and  that  H.  and  F.  had  ituhned 
ikekilibfproctaraHenifoiteJ.D. 
to  C,  from  whcMn  plaintiff  de- 
rived title.  •  In  proof  It  appeared 
that  the  fim  of  IF.  andF.  had 
ceased  to  exist  for  ten  yeSrs 
prior  to  the  indorsement,  bnt  that 
a  new  firm  of  JV.  and  0#.  had  been 
established,  and  that  2>.,  one  of 
the  Bombers  thereof,  was  in  the 
habit  of  indorsing  bilis  by  pro- 
cnration  in  the  name  of  A  and 
F.,  bnt  that  all  other  transactions 
III  tmde  were  carried  on  in  the 
name  of  H  and  Co.  only :— Held, 
that  as  between  innocent  indorsee 
and  acceptor  there  was  snfficient 
evidence  to  satisfy  the  allegation 
in  the  declaration.  WiUiamson 
T.  Johnson,  3  G.  4.  281 

9.  The  traveller  of  plahitiffs,  trades- 
men in  London,  upon  receiving  a 
bfU  of  exchange  in  payment  of  a 
debt  due  to  his  principals,  from 

A,  at  Derh^j  pays  it  away  to  £., 
without  commanicating  to  his 
principals  the  names  of  the  per- 
son of  whom  he  has  received  it. 

B,  pays  it  to  C.  Kis  brother,  at 
LnioHf  in  Bcds.^  by  whotn  it*  is 


paid  to  Ids  banker.    The  bill  is 

.  diahenoredoathedd^jml  On 
thA  d^  C  voeeives  notice  ef  the 
dishonor,  and  be>  not  knowing 
the  parties  to  the  biU,  writes  tq 

• '  his  brother  B.  for  inftHPmatiair, 
who  being  then  at  EMbwn^h^ 
does  not  reeetve  the  letter  nntiL 
the  10th,  when  notice  is  sent  to 
the  plaintiffs,  and  by  theni  i^aceiv- 
ed  on  the  13th.  On  &e  l4th 
plaintiA  write  te  C.  for  the  bill, 
and  receive  k  en  the  16ft,  aiid 
1^  that  'dMf*%  peM  giro  notice  to 
A,,  tfie  original  ihdorser : — Held» 
that  Acre  was  Ho  laches  which 
wonM  diseharge  il.'s  liability  aa 
indorser.  BmUhnn  v.  Riekard' 
son,  9  «^.  4.  l^offe  265 

4.  Assignees  of  a  bankrupt  declared 
as  indorsees  against  drawef  of  a 
bill  of  exchange,  and  to  prove 
■etioe  to  the  latter  of  the  di»> 
honor  by  the  acceptor,  it  waa 
held  that  an  agreement  between 
the  drawer  and  If.,  (an  mlenie- 
diate  indorsee)  reciting  that  the 
bill  in  question  was,  amongst 
'  other  btlia,  to  wUeh  the  drawer 
waa  a  party,  overdue,  and  was, 
or  ought  to  be  in  the  hands  of  K», 
was  evidencQ  te  satisfy  the  aver- 
ment oi  doe  notice  of  dishonor 
to  the  drawer,  though  the  assig- 
nees were  no  parties  to  the  agree- 
ment:— Held  also,  that  the  as- 
signees were  not  bound  to  prove 
in  fact  that  they  were  assignees, 
thongh  they  declared  in  that  cha-« 
racier.    Gunton  v.  Ifete,  4  G.  4. 
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See  Administration. — ^Affida- 
vit OF  Debt,  2.— Arrest,  1,2, 
Broker.  —  Guaranty,  2.  — 
Partnership,  1,  2.— Staying 
Proceedings. 

BOND. 

See  Covenant,  1.— Indemnity 
Bond.— KfiPtEViN. 


BRCHLEIL 

BOROUGH. 

Set  Byb  Law8.^-Corporation,1. 
Manor.— Poor  Batb,  2. 

BRIBERY. 

The  Bribery  Aet,  2  Geo.  2.  c  24. 

.  8.  ?•  ia  to  be  eonetnted  pnwpec- 
tiTely,  and  not  retrospeetiTely. 
"Wbere  a  declaration  on  this  ata- 

.  into  alleged  that  the  defendant 
had  reoeived  a  bribe ''  for  girtng 

^  hit  rote/' and  the  evideBce  nega- 
tived any  promise  or  agreement 

«  for  a  bribe  prenooa  to  the  elec- 
tion :-rHeld,  that  the  caaewaa 
not  within  the  atatnto,  and  that 

.  the  objeotionwai  ground  for  a 
nonanit.  Lord  OaUpigtower  r. 
JMamd,  AG.  4.  .  Page 460 

BRINGING  MONEY  INTO 
COURT. 

A  separate  oommisaion  being  aned 
ont  against  A.,  and  a  joint  eom- 
miaaion  bein^  alao  aned  ont 
agamat  hun  withi?.,  and  the  aa- 
aigneea  onden  the  firat  commia- 
aion  having  recovered  a  verdict 
in  trover  againat  C,  the  Court 
allowed  the  .amount  of  the  ver- 
dict to  be  brought  in  to  abide 
the  event  of  a  petition  to  the 
•  Chancellor  to  auperaede  the  firat 
.  Gommiaaion.  Hodgkium  r.Dra- 
ven,  46.4.  409 

See  Bail,  2. 

BRISTOL. 
See  Costs. — Court  ofRbqubsts. 

BROKER. 
W.f  a  broker,  effectaaaie  of  twenty 
baga  of  wool  for  JET.  and  H„  to  V. 
and  P.»  to  be  ^M  for  bj  bill  at 
eight  months,  accepted  by  the 
latter,  and,  in  his  notice  of  sale, 
says  to  the  former,  ''To  shew 
my  opinion,  of  this  house,  for  an 
allowance  of  one  per  cent.,  I  will 
guarantee  half  the  amount"  H, 


BYE  LAWS. 

and  B.  confim  the  sale,  and  in-* 
form  W.,  that  if  he  cannot  pro- 
enre  Crom  C.  and  P.  acceptanoea 
of  approTcd  houaea  (which  they 
wouU  prefer),  they  will  take  hia 
guarantee  for  one  half  the  amount 
on  the  torma  propoaed.  The  wool 
ia  delivered  to  the  vendeea  with- 
out the  intervention  of  the  broker, 
and  the  vendora  take  the  acoept- 
ance  of  the  former  for  the  amount 
of  the  wool,  made  payable  at  a 
bai^er'a.  Before  ttie  bill  ia  at 
maturity,  the  vendeea  become  in- 
aolvent,  and  thcTondora  resort  to 

,  the  broker  upon  hia  guaranty  :^ 
Held,  that  tne  broker  waa  Imble 
on  hia  guaranty,  though  the  bill 

.  had  not  been  preaented  for  pay- 
ment, and  though  there  waa  no 
proof  that  it  woSd  not  have  been 
paid  if  preaented;  hutauppoaiog 

.  It  to  have  been  preaented  and 
diahonored,  he  would  not  have 
been  entitled  to  notice  of  non- 
payment Bolborow  V.  WUkiM^ 
3  6.  4.  Page  59 

BYE  LAWS. 

The  worda  ''  ahall  be  lawful,'' when 
found  in  the  bye  law  of  a  corpo- 
ration, are  not  to  be  conatrued  as 
obligatory  to  do  what  the  law  or- 
dains. Therefore  where  a  bye 
law  of  the  borough  of  Ege  or- 
dained, that,  upon  the  happening 
of  any  vacancy  in  the  number  of 
twenty-fourcommon  councilmen, 
such  vacancies  should  be  fiUed 
by  the  freemen  inhabiting  the 
town,  and  that  a  great  court 
should  be  holden  once  every 
quarter,  at  which  '*  it  should  be 
lawful"  for  the  bailiffs  to  admit 
to  the  freedom  of  the  town  such 
persons  as  had  been  resident 
therein  for  one  whole  year: — 
Held,  that  this  bje  law  was  only 
optional,  and  could  not  be  en- 
forced by  mandamus  to  compel 


CAiElRIER. 

tbe  admbsion  of  qualified  inha- 
bitants to  the  freedom  of  the  bo- 
rough* Rex  V.  7%e  Barwgh  of 
JSye.  3  6.4.  Page  112 

See  Corporation,  8. 

CANAL. 

Where  a  canal  act  dechured,  "  that 
no  boat  navigating  npon  Uie  said 
canal,  which  shall  not  be  capable 
of  carrying  a  greater  burthen 
than  twenty  tons,  or  which  shall 
not  have  a  loading  of  twenty  tons, 
shall  be  aUowed  to  pass  through 
any  of  the  locks,  unless  the  owner 
or  navigator  of  such  bos^t  shall 
pay  tonnage  equal  to  a  boat  of 
twenty  tons;"  and  it  appearing 
that  in  no  part  of  the  act  was 
a  boat,  per  se,  made  liable  to  any 
toll,  bat  that  all  the  provisions  as 
to  tolls   applied  exdosively  to 

S»ods  conveyed  on  the  canal: — 
eld,  that  the  danse  in  question 
was  confined  to  boats  carrying 
some  loading,  and  did  not  attach 
upon  an  emphf  boat  pa9sing  the 
locks,  reversing  the  decision  in 
^B.irA.66.  LeedM  and Liverpod 
Canal  NamgaHtm  v.  Hmtler^ 
4  O.  4.  666 

CARRIER. 
A.  consigns  a  quantity  of  iron  to  B» 
in  barter,  and  O.  the  carrier  de- 
livers a  part  of  the  cargo  on  the 
wharf  of  the  latter,  but  before 
the  remainder  is  delivered,  C 
discovers  that  B.  is  insolvent,  and 
re-ships  the  part  delivered,  and 
reUdns  the  whole  to  satisfy  his 
lien  for  the  freight  of  the  cargo, 
and  for  a  general  freight  account 
between  him  and  the  consignee: — 
Held,  that  the  consignors  right 
of  stoppage  in  transitu  was  not 
gone,  and  that  he  might  maintain 
trover  against  the  carrier  for  the 
goods.  Crawekay  v.  Eadee,  3G.  4. 


CAl^fi. 


CASE. 

1.  A,i  an  etigine6r,  being  employed 

*  by  Jff.  to  erect  a  steam  boiler,  and 
other  apparatus,  on  premises  ad- 
joining to  the  manumctory  of  C*^ 
and  in  consequence  of  the  explo- 
sion of  the  boiler  from  the  in- 
sufficiency of  the  materials  of 
which  it  was  composed,  the  pro- 
perty of  the  latter  was  injured, 
and  it  being  found  as  a  fact  by 
the  jury  that  A.  was  personaUj 
present,  and  that  his  servants  had 
the  management  of  the  apparatus 
at  the  time  of  the  acciaents-^ 
Held,  that  C.  might  maintain  case 
against  A.  for  the  injury  he  had 
sustained.  Semble,  that  if  the 
jury  had  negatived  the  fact  of 
^.'s  management  of  the  appara- 
tus, though  the  accident  arose 
from  an  imperfection  in  the  ma^ 
teriab  of  which  it  was  composed, 
he  would  not  have  been  primarily 
liable.  WUie  v.  Hague,  3  G.  4. 
Pa^eZS 

8.  In  case,  for  negligent  driving, 
the  law  or  usage  of  the  road  is 
not  the  criterion  of  negligence. 
Therefore  where  defendant's  car- 
riage was  on  the  wrong  side  of 
the  road,  and  in  attempting  to 
pass  it  on  the  near  instead  of  the 
off  side,  plaintiff  sustained  da- 
mage:—Held,  that  it  was  for 
the  jurv  to  decide  the  question 
of  negligence,  without  regard  to 
the  law  of  the  road.  Wajfde  v. 
Ladp  Carr,  3  6.  4.  266 

3.  If  A.,  under  pretence  of  a  pur- 
chase, obtains  possession  of  B/e 
goods,  with  a  pre-conceived  de- 
sign not  to  pay  for  them,  and 
absconds  to  avoid  suit  for  the 
value,  and  the  sheriff  seises  such 
goods  in  execution  immediately 
after  the  delivery  to  A.,  it  se^ms 
that  B.  may  lawnilly  rescue  them 
out  of  the  hands  of  the  nheriff 
even  b|  stratagem,  but  the  vali- 
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dity  of  the .  iimtfaMe  by  ^.  is  a 

3imtaoii  for  tbo  j«ry«    Bttrt  ff 

S^  COMKUBIOIISBS.  -*-Al8TBBSS. 

CERTIFICATE. 
Aee  AttKSST,  8.-^Attcuiiibt,  a.— 

.   VST  Acts. 

CfiRTIOBAM. 

^.  Certionri  wiD  not  lie  lo  tenove 

,  Ihe  record  of  a  judgment  obtain- 
ed against  a  defendant  in  the 
connty  palatine  of  Dur^oNiy  for 
l&e  purpose  of  enablii^  his  bail 

.  to  render  him  in  this  Court, 
thoagh  he  be  a  prisoner  for  debt 
in  the  •cmrtody  of  the  marshaL 

.    Paimm  t.  Aeoy,  8  G.  4.      177 

SL  After  conyiction  and  judgment 
at  the  Sessions,  the  Court. viO 
not.grant  a  certiorari  toremeve 
the  proceedings  for  the  poiipose 

]  of  mying  an  indictment  quashed 
on  motion  for  error^on  the  record. 

'  Sex  T,  The  InhabUaaU  of  Pme- 
goei  'OMd  Had^fulUtK  3  &•  4. 


•d.  Certiorari  lies  to  remove  an  eject- 
ment  cause  from  an  inferior  ju- 

'^  risdiction  into  this  Court, "and 
need  not  be  remored  by  habeas 

.  corpus  oum  causft.  €foodrightf  d. 
Sbidler  ▼.  Dmg,  4  C?.  4.         407 

.  Sfe  Oysesbbbs,  d.— Tithbs,  2. 

CHANCELLOIL 

See  BRfNOlNG  MOMBT   IVTO 

Covet. 

CHARTER. 
If  a- royal  charter  contains  words 
of  permisuon  to  do  an  act  which 
is  cleaily  for  the  public  benefit, 
they  are  dUigatory;  therefore 
iHiera  a  charter  of  Joe.  1,  grant- 
ed to  the  steward  and  suitors  of 
a  mancor,  poioer  and  amihoritjf  to 


COMHUHIOirERS. 

Iiold'm  Covrt  for  Ae  pnmise, 
(amongst  e^her  objects)  <yf  hear- 
img  and  delerminiBg  pleas  of 
debt,  Arc.  but  the  Court  had  been 
disyaed  for  that  parmoee  during 
fifty  years : — Held,  tnat  manda- 
mus would  fie  to  compel  the 
Court  to  be  held  qpin,  notwith- 
ataariing  dm  aom^ser  loraach 
fsnrpose.  Jtex  t.  flit  Bimand  of 
JBtKeenttg  AMe  Mower ^  3  v.  4. 

J»i^l76 
See  OOBFORATlOir,  ft. 

CHURCHWARDENS  AND 

OVER3EER& 
See  EjccTMBirr,  1S.--4)vbb- 

8BBBy  1,  ft. 

CLERGY. 
A  sprilaal  person  vvfco  ia  nrtne  of 
his  office  oC>chaplain  of  a  oolk^, 
boMs  a  curacy  with  a  dwelling 
attached  thereto^  asd  ceasing  to 
hold  the  office  ei  rlhapltiin,  re- 
tains posaessioB  of  the  dwdHog, 
is  not  a  curate  within  the  OMan- 
ing  of  57  €reo.Z.  c.  88.  s«e7,  and 
■My  be  ^Yioted  by  notice  to  ouit 
forthwith,  and  is  not  entitled  to 
the  three  months  notice  required 
to  be  given  by  that  statute  with 
the  consent  of  the  bishop.  Good- 
fjlfa,  d.  IsaeoJa  CeOege  v.  Lee^ 
•4C.4.  718 

SseTiTBBa. 

COMMISSIONERS. 

TresjMws  wiU  not  Ue  against  eom« 
missioners  of  bankrupt  for  com- 

.  nitting  a  fitness  to  prison  for 
not  satisCsctorily  answering  que^ 
tions  put  to  him  whilst  under  ex« 
amination,  cTon  though  the  ques- 

^  tions  may  appear  to  ^is  Court  to 
have  been  satisfisotorily  answer- 
ed. Doswetfv.i^pey,  4G.4.  950 

See  Batl,  S.  —  Bankhupt,  4^  — 

CoUItT  OF  •RBOVBSTS.^BWSatSL 

Trespass,  1. 


CONVICRON. 

COMMITBIENT. 

See  Attobney.  1.— Bastardy, 

I.^-COMMISSIONERS. — HaBBAS  ^ 

Corpus,  1. — Smugglers. 

OGMPOSmON. 

See  Post  &o)isb  Duty,  21 

CONSIDBRATION. 
See  A»FiDAvit  of  Dmt,  I.'^An- 

TmiTY,  1.— APPRBNTICE.-BlLLi 
.       OV  £s:66Aif4»B,  l«-^IV^y[A 

CONSIGNOR  AND  CON- 
SU^NEE. 

.^  CAMllBB.^^OUARANrr,  ft.— 
VbNDOR  and   VIRNIIEB.* 

CONSTABLE. 

If  a  warrant  be  directed  to  a  con- 
"BtaMe  by  Dame,  he  may  exeeiite 
It  any  inhere  within  the  tarisdic- 
tion  of  the  magistrate;  but  if  it 
'  is  directed  to  him  by  his  name  of 
oQice,  he  can  execute  It  only  in 
the  parish,  &c.  6f  which  he  is  a 
constable.  Therefote  where  a 
warrant  fdr  levying  a  rate  was 
directed  ^*  to  the  constables  of 
the DaHshof  W.,  atid  to  all  others 
his  Majesty's  offlcerli  whom  these 
may  concern,"  and  a  constable  of 
IT.,  in  attempting  to  execute  it 
in  tlie  parish  df  D.,  was  assault- 
ed :~Held,  thfeit  the  assault  was 
jtistifiable.  Sex  v.  Weir  and 
Oihert,  4  6.  4.  Page  444 

CONTEMPT. 
See  Attorn  EY,l.^'FoREioN  At- 
tachment. 

CONTRACT. 

^€e  Frauds.  —  Paying  Money 
INTO  Court. — Sale. — Vrn- 
BOR  AND  Vendee. 

CONVICTION. 

See  Certiorari,  2.— Game.— 
.JUSTICE  OF  t<ie  Peace,  2. — 
New  TRiAt.  ^  Prison^u— 
Smugglers. 


CCHPYaOU». 


BK 


.    COPYHOWX 

Tenant,  of  a  manor  having  heea  ori- 
ginatiy  admitted  to  a  copyhold 
estate,  to  liold  the  saine  for  the 
lives  of  H:  B.the  elder,  and  B.  D. 
ihe  younger,  afterwards  surten- 
ders  the  saMe  luto  the  liaAds  of 

"  the  tord,  and  takes  a  re-grarit  of 
Ihe  6ame  estate  for  the  fives  of 
J.  6.  and  D.  G.  his  send,  andthe 
life  of  thelbngeM  liveir  of  them 
««ccef«t«e2y,  accordiii^lO  tfieciii- 
torn  of  thein«nor,irtilpaiy«  nfine 
to  the  lord  for  his  ^dnrfttbtice^ 
the  grant  describing  him  as  tfoiSe 
pure/iicstff.  By  ttre  c(i(/t6to  '<^f'the 
uiuKyr,  wheii  a  cepylield  *«dn©- 
ment  is  granted  to  a  ^persoli  to 
bold  the  name  fer  Clielivfcs  idf  %wo 
tit  more  cthet  persons,  and  the 
life  of  the  longest  Kver  of  itach 
other  persons  s<ioee«smfo,  «nd 
the  grant<to  dies  during .  flie  life 
or  lives  ctf  one  or  more  of  itacli 
other  person  or  persons,  wiAont 
having  devised  the  copyhold  by 
bis  will,  snob  one  or  more  of 
stich  other  person  or  persons  so 
surviving  the  grabtee,  'shall  be  en- 
titled to  bold  Ihe  copyhold '««>- 
ceimefy,  as  they  we  respeefCivelj 
named  in  the  grant  during  bis  or 
their  life  or.  lives;  bnt  if  the* 
grantee  devises  the  'copyhoM  bj 
Ms  will,  tiie  devisoe  upon  bis 
death  shall  bold  the  same  during 
the  life  or  lives  of  such  offaer  per- 
son or  persons  so  imrviving. 
Grantee  clevises  Ms'cOpjrhoM  es- 
tate to  bis  eldest  son,  one  of  the 
oestai  qae  vies  named  in  the 
grant,  who,  upon  bis  father's 
death,  enters  itfto  poasessioti  of 
the  estate :— Held,  thai  tbe  cus- 
tom was  good  and  valid  in  law, 
and  not  being  inconsistBBt  with 
the  grant,  barred  the  lord's  fight 
of  entry,  iloe,  d.  Nneam  v. 
Goddard,  4  G.  4.  Page  773 

See  Baro^K  and  FeMe,  4.— Dfc- 


680      CORPOBATION. 
CORPORATION. 

1.  MandamiiB  will  not  lie  to  admit 
an  inhabitant  of  a  borough  by 
prescription  to  be  a  free  boigeM, 
nnlesi  it  appear  firsts  that  he  has 
an  inchoate  right  to  be  a  free 
bnrgess;  and,  second,  that  the 
office  of  fr^e  burgess  is  a  corpo- 
rate office  by  prescription.  Hex 
w.We$iLooe,3G.4.      PojpelTS 

%  A  charier  of  incorporation  em- 
powered the  mayor  and  alder- 
men for  the  time  bang,  or  the 
greater  part  of  them,  to  choose 
and  name  four  of  the  burgesses 
or  inhabitants,  **  Qut  of  which 
four  so  to  be  named  and  chosen, 
the  mayor^  aldermen,  bailiffii, 
principal  burgesses  and  other  bur- 
gesseSy  and  inhabitants,  for  the 
time  being,  (they  being  also .  for 
that  purpose  there,  upon  the  same 
day,  congregated  and  assembled 
together)  or  the  greater  pari  of 
them  a$  $hould  be  $o  congregated 
and  auemUed,  might  have  power 
and  authority  by  Uie  greater  part 
of  the  voices  of  them  so  assem- 
bled together,  to  choose  and 
make  one  to  be  the  mayor." — 
Held,  that  the  election  of  a  mayor 
»  by  a  majority  of-  the  whole  ^eo» 
tive  body  taken  collectively  was 
invalid,  it  appearing  that,  there 
was  not  a  majority  of  the  definite 
body  of  principal  burgesses  pre- 
sent at  the  time  of  the  election. 
Bex  V.  Richard  Bower,  4  G.  4. 

761 

3.  Payment  of  a  fine,  imposed  by 
the  bye  laws  of  a  corporation, 
for  refusing  to  accept  a  corpo- 
rate office,  does  not  exempt  the 
party  elected  from  serving  the 
office,  and  he  may  be  compelled 
so  to  do  by  mandamus.  Rex  v. 
Edward  Bower,  4  G.  4.  842 

See  By^  Laws.— -Poor  Rate,  2. 


COVBNAKT. 

COSTS. 

The  defendant  in  a  quo  warranto 
information  against  him,  to  shew 
by  what  authority  he  holds  the 
offioe  of  rmatrar  and  cleriL  of 
the  court  of  requests  of  the  dty 
of  Britiol,  in  not  entitled  to  coats 
under  the  statnte  9  Amne,  o.  SO. 
s.  6.    Rexr.  Bail,  4  G.  4. 

PaSfe341 

See  ABBrrBATlON,— AKRBffT,  1,4. 

Attorney,  8, 4. 7.— Bail,  6,0. 
Baron  and  Feme,  l«— Bas- 
tardy, 1.— Ejectment,  7.9.— 
Infant.— Staying  Procbbik 
i^os.— WrrNESs. 

COVENANT. 

1.  In  a  declaration  on  an  indemnity 
bond,  to  **  save  harmless  and 
keep  indemnified  TT.  his  heirs, 
&c.  and  also  certain  closes,  dsc 
from  and  against  all  aetiont,  sicilff, 
dainu,  and  demand*  whateoeeer, 
both  in  law  and  equity,  which 
should  or  might  be  had,  made, 
commenced,  or  prosecuted,  by 
any  person  or  persons  claiming 
any  right,  title,  or  demand,  in,  to, 
or  upon  the  said  closes,  &c.  as 
heir  at  law  of  JST.  P.  and  others, 
of  and  from  all  costs,  chaiges, 
and  expences,  which  the  said  W, 
Arc.  should  sustain  or  be  put,  for 
or  by  reason  or  means  of  tfuch 

"  actions,  suits,  claims,  and  de- 
mands, or  otherwise  howeirer;" 
to  which  the  breaches  assunied 
were,  first,  that  on,  &c.\Gr.  Iv.  P, 
''  made  claim  and  demand,  and 
claimed  to  have  a  right  and  title 
of,  into,  and  upon  the  said  closes, 
^c.  and  entered  into  and  upon 
the  same,  and  cut  down  grass, 
and  felled  trees  there  growing, 
and  converted  them  to  his  own 
use;"  and,  2d.  tibat  he  '< caused, 
and  procured,  and  suffered  and 
permitted^  one.  A  £.  who  then 


COVENANT, 
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lield  and  enjoyed  the  said  closes, 
'  to  attorn  to  him,  and  to  withhold 
-  the  payment  of  the  rents,  issues, 
and  proGts;"  and,  Sd.  that  **  cer- 
tain title  deeds  relating  to  the 
said  closes,  Arc,  were  kept,  de- 
tained, and  withhoiden  by  otie 
"  A.  W.  at  the  instance  and  through 
the  means,  and  by  and  through 
the  claim  and  demand  of  T.  B, 
W.  P/'&c— Hteld,  after  defend- 
ant  had' pleaded  over,  that  these 
'  breaches  were  well  assigned  on 
•  tile  covenant  declared  upon. — 
Fawkr.  Welch,  30,4. 

Page\QS 
^.-Declaration  in  covenant  for  the 
assignment  of  a  share  in  certain 
ttockf  professed  to  set  out  the  co- 
venant, and  described  it  as  a  co- 
renant  to  assign  a  certain  sum'of 
20002.  Defendant,  on  oyer  crav- 
ed, set  out  the  deed,  and  demur- 
red ar  for  a  variance,  that  the 
covenant  was  to  assign  ttock,  not 
money: — Held,  no  variance ;  and, 
second,  if  it  was,  the  defendant 
•  should  have  pleaded  non  est  fac- 
tum, and  not  have  demurred. 
Rou  V.  Parker,  4  G.  4.  G02 

3.  The  Governors  of  the  Foundling 
Hospital  grant  a  lease  for  years 
of  a  certain  dwelling  to  X.,  and 
■  covenant  that  the  demised  pre- 
.  mises,  or  any  part  thereof,  shall 
not  be  converted  into  a  shop  or 
other  place  for  carrying  on  any 
trade  or  public  shew  of  business 
during  the  term,  without  the  con- 
sent in  writing  of  the^  lessors. 
X.  assigns  the  lease  to  ilf.,  who, 
by  an  *  under-lease,  demises  the 

f^remises  to  F.  with  a  covenant 
or  quiet  enjoyment,  '*  to  hold 
the  same,  Without  any  lawful  let, 
\suit,  trouble,  molestation,  evic- 
tion, interruption,  claim,  or  de- 
mand whatsoever,  by  or  from  her, 
her  heirs,  executors,  administra- 
tors, or  assigns,  or  any  persoii  or 

VOL.  II. 


persons  whomsoever,  claiming^ 
or  to  claim,  by,  from,  under,  or 
in  trust  for  her,  them,  or  any  of 
them,  or  by  or  through  her  or 
their  acts,  means,  right,  title,  for- 
feiture, privity,  or  procwremeniJ^ 
In  this  lease  the  covenant  against 
converting  the  premises  into  a 
shop,  &c.  is  omitted.  F.  assigns 
the  lease  to  S.,  who  under-lets  to 
W.,  and  he  converts  part  of  the 
premises  into  a  shop,  without  the 
consent  of  the  original  lessors, 
who  bring  ejectment  and  erict 
him  for  a  forfeiture.  M,  having 
died,  S.  declared  against  her  ex- 
ecutor for  a  breach  of  the  co- 
venant for  quiet  enjoyment,  aver- 
ring, that  by  her  adt,  and  through 
her  means  and  procurement  in 
making  the  under-lease  to'F., 
without  any  covenant  similar  to 
that  in  the  original  lease  to  £., 
he  was  hindered  from  quietly  en- 
joying, &c. — Held,  ondemurrer, 
that  the  action  would  not  lie. 
Spencer  v.  Marriott,  4  G.  4. 

Page  60^ 
4.  A  testator  being  seised  in  fee  of 
certain  lands,  and  also  of  acorn 
mill,  demised  the  former  to  a  te- 
nant for  three  lives,  covenanting 
for  a  money  rent,  and,  in  addition 
thereto,  that  the  lessee  should 
perform  certain  suits  and  ser- 
vices, and,  amongst  others,  that 
he,  his  heirs  and  assigns,  should 
do  suit  to  the  lessor's  mill  by 
grinding  there  all  such  corn  as 
grew  upon  the  demised  land:  The 
testator  afterwards  devised  the 
mill,  and  also  the  reversion  of  the , 
land  to  the  same  person,  who  be- 
came seised  upon  the  death  of 
devisor.  During  the  demise  of 
the  land  the  lessee  died  inteslate^ 
and  his  wife  took  out  administra- 
tion of  his  estate  and  effects. 
Covenant  being  brought,  assign- 
ing for  a  breach^  neglect  to  grind 
9l 
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com  at  the  mill  daring  the  life- 
time of  the  lessee,  and  also  since 
his  death : — Held,  that  the  reser- 
▼ation  of  the  suit  to  the  mill  was 
in  the  nature  of  a  rent,  and  that 
the  covenant  to  render  it,  ran  with 
the  land,  whilst  the  ownership  of 
the  land  and  the  mill  remained 
in  the  game  penoHf  and  entitled 
the  latter  to  maintain  an  action 
at  common  law  upon  it  against 
the  personal  representative  of  the 
lessee.  Vyvyau  v.  Arthur^  4  G.  4. 
Page  670 
See  Apprentice.— Infant,  1. 

COUNTY  COURT. 
See  Attorney,  5.— Replevin,  1. 

COUNTY  PALATINE. 

See  Certiorari,!. 

COUNTY  TREASURER. 

A  county  treasurer  authorised  by 
an  order  of  Sessions  to  raise  mo- 
ney on  the  credit  of  the  county 
rates,  obtained  advances  from 
time  to  time  from  his  bankers, 
add  died  in  their  debt.  The  Ses- 
sions being  satisOed  that  the  mo- 
ney so  advanced  had  been  bon^ 
fide  appropriated  to  county  pur- 
poses, made  an  order  for  assess- 
ing and  levying  a  sum  of  money 
towards  the  repayment  of  the 
debt,  but  this  Court  quashed  the 
order.  Rex  v.  The  Justices  of 
Flintshire,  4  G.  4.  643 

COURT  OF  REQUESTS. 

The  Courts  of  Reauests  Act,  28  G. 
3.  c.  38.  s.  8.  declares,  that  no 
person  shall  be  capable  of  acting 
as  a  commissioner  in  the  execu- 
tion of  any  of  the  acts  for  con- 
stituting such  courts,  unless  such 
person  shall  be  a  householder 
irithin  the  county,  &c.  for  which 


DECLARATION. 

he  shaH  act  The  word ''  houae- 
holder**  in  this  act  does  not  mean 
a  personally  resident  house- 
keeper, and  therefore  where  a 
person  had  been  elected  to  the 
office  of  registrar  and  clerk  of 
the  Court  of  Requests  of  the  city 
of  Bristol,  by  a  majority  of  house- 
holders, paying  rent,  rates,  and 
taxes,  and  resident  by  their  part- 
ners in  trade  or  their  servants 
only  :— Held,  that  the  election 
was  valid.  Bex  v.  EM  3  G.  4. 
Page  241 

See  Costs. 

CREDITOR. 

See  Bankrupt,  1.  3.— Foreign 
Attachment. —  Fraudulent 
Preference. 

CUSTOMS. 

&eCopTHOLD.— Excise.— Smug- 
glers. 

DAMAGES. 

&e  Arbitration.— Attorney  »7. 
Award,  1. — Case,  2.— Plead- 
ing, 1. 

DEBT. 

See  Affidavit  of  Debt,  1.2. — 
Bankrupt,  1.  —  Baron  ahd 
Feme,  1.  —  Charter.  —  Gua- 
ranty, 1- — ^Infant,  1.-Lord*s 
Act. 

DECEIT. 
See  Bankers,  1. 

DECLARATION. 

See  Affidavit  op  Debt,  2.— 
Award,  1.  —  Bill  of  Ex- 
change, 2.— Bribery.  — Co- 
venant, 1,  2. — Ejectment,  4. 
Paying  Money  into  Court. 
Poor,  1.— Promissory  Note, 
1. 


DEEDS. 

DEEDS. 

The  Court  will  not  compel  a  party 
to  allow  the  inspection  of  his 
title  deeds,  and  give  a  copy  there- 
of to  a  person  who  supposes  that 
sDch  deeds  contain  a  reservation 
in  his  favor  of  manorial  rights, 
unless  it  appears  that  the  party 
holds  the  deeds  as  tnistee  for  the 
applicant.  Pickering  v.  Noyes^ 
4<?.4.  Page^im 

See  Annuity,  1.  2. 

DEVISE. 

1.  Testator    devises    his    freehold 
.  estates  to  trustees  in  trust;  to  se- 
cure an  annuity  of  60/.  per  an- 

.  num  to  his  wife  for  life,  and  then 
in  trust  for  his  two  younger  sons, 
and  his  two  daughters,  and  all 

.  children  to  he  begotten  on  the 
hody  of  his  wife,  until  they  shall 
severally  attain  the  age  of  twenty- 
one  years,  and  then  unto  and 
an^ong  them,   share   and  share 

.  alike,  as  tenants  in  common,  and 
not  as  joint  tenants.  The  will 
then  granted  a  power  to  the  trus- 
tees to  receive  the  rents,  and  to 
lay  out  the  surplus  heyond  the 
wife's  annuity,  and  other  charges 
thereon,  in  good  securities,  to 
grant  leases  of  the  estates  for  a 

-  term  not  exceeding  seven  years, 
"  and  if  they  should  think  it  ad- 

.  Tisable  to  sell  any  part  thereof 
at  any  time  after  my  death  T'-^ 

•  Held,  that  this  latter  clause  did 
not  control  the  express  gift  of  the 
^estates  to  the  children  in  fee, 
when  they  should  severally  at- 
tain the  age  of  twenty-one  years. 
Doe,  d.  Budden  v.  HarrU,  3  Gf.4. 

36 

2.  H.  S.  devises  his  estate  to  his 
wife  for  life,   and   dies  seised, 

.  leaving  his  widow  and  two  sons, 

him  surviving.    After  his  death, 

.  the  widow  and  the  younger  aon, 
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by  deed  of  bargain  and  sale,  con- 
vey the  estate  in  fee  to  H.  with- 
out the  privity  of  the  eldest  son 
•  and  heir  at  law  of  the  testator. 
H.  continues  in  undisturbed  pos- 
session of'the  estate  for  twenty- 
two  years,  and  dies  possessed, 
bequeathing  it  to  his  children. 
Six  years  after  H.  entered  into 
possession,  W.  S.  the  eldest  son 
and  heir  at  law  of  H.  S.  makes 
his  will  and  devises  all  his  real 
estate  to  his  wife,  and  to  his 
younger  brother,  in  trust  for  the 
life  of  the  wife,  and  then  to  his 
children,  and  dies  three  years 
afterwards,  without  ever  disturb- 
ing J7.'s  possession : — Held,  that 
the  trustees  might  maintain  eject- 
ment to  recover  the  possession  of 
the  estate,  notwithstanding  Wb 
quiet  enjoyment  for  twenty-two 
years.  Dae,  d.  Sonter  v.  BulL 
3G.4.  Pa^e  3B 

3.  Testator  after  devising  to  his 
nephew  H»  W.  a  messuage,  form^ 
ing  part  of  his  real  estate,  de- 
vised as  follows : — **  Item,  I  give 
further  unto  my  nephew  H»  W. 
half  part  of  my  garden,  and  100/. 
stock  in  the  4  per  cent,  bank  an- 
nuities. /  give  further  my  yard, 
ttablct  cnuyhotue,  and  all  other  out- 
houses in  the  said  yard,  my  sister 
Martha  Wickham,  to  have  the  in- 
terest and  profits  during  her  natu- 
rallife: — Held,  by  three  Judges 
(^e«f,  J.  dissenting),  that  under 
this  bequest  H.  W.  after  the  death 
of  Martha  Wickham,  took  an  es- 
tate in  fee  in  the  yard,  &c.  to 
the  exclusion  of  the  testator's 
heir  at  law.  Doe,  d.  Wickham  v. 
Turner,  AG.  4.  308 

4.  A  testator  devises  his  freehold 
and  copyhold  lands  to  trustees, 
in  trust,  for  his  infant  son,  and 
directs  **  the  same  to  be  trans* 
ferred  to  him  as  soon  as  he  shall 
attain  to  twenty-one  years ;  but  in 

3l2 
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case  he  sbonld  die  before  be  attains 
to  the  age  of  twenty-one  years, 
then  I  give  to  my  cousin  1r.  P., 
his  heirs  and  assigns,  all  my  free- 
hold and  copyhold  lands,  &c.'* — 
Held,  that  the  tmstees  did  not 
take  a  fee  by  this  derise,  bat  only 
an  estate  for  years,  determinable 
upon  the  son^  attainii^  twenty- 
one  years.  Hoe,  d.  Player,  v. 
JVtcAo^,  4  6.  4.  Page  480 

6.  Testator,  in  1814,  after  devisiiig 
to  his  wife  for  life  the  mansion 
in  which  he  then  lived,  with  ail 
the  bnildings  and  lands  thereunto 
belonging,  as  then  enjoyed  by 
bim,  with  all  the  appurtenances, 
devised  as  follows  :^"  And  from 
and  after  her  decease,  then  I  give 
and  devise  all  my  said  mansion 
called  D.,  with  all  the  Imildingg 
and  lands  thereunto  belonging,  as 
now  enjoyed  by  me,  with  ali  the 
appurtenances,  unto  my  godson 
J.  &  B.,  his  heirs  and  assigns  for 
ever."  Testator  had  purchased 
the  estate  called  D.  in  1772,  and 
in  1792  purchased  an  adjoining 
estate  called  V.  H.,  and  in  two 
years  afterwards  took  several 
closes,  forming  the  latter,  into  bis 
own  occupation,  and,  after  re- 
moving the  fences,  continued  to 
occupy  the  same  until  the  time  of 
his  death ;  the  additional  closes 
having,  in  the  interim,  been  al- 
ways known  by  the  name  of  the 
*'D.  meadows :"— Held,  that,  un- 
der the  devise,  the  additional 
closes  passed  to  the  godson.  J96- 
denham    \,    Pritehard^    4  €r.  4. 

608 

6.  Testator  devises  a  portion  of  his 
lands  to  his  daughters  E.  and  A., 
,to  be  equally  divided  between 
them  at  his  death,  and  wills  that 
at  their  respective  deaths  their 
respective  shares  shall  be  equally 
divided  between  their  several  and 
respective  children;  but  if  A»  dies  | 
without  issuci  then  he  gives  her,  i 


share  to  JE.  (or  Uie,  and  at  her 
decease  to  her  children,  share 
and  share  aUke.  He  then  gives 
.  to  all  his  grand-children,  who 
shall  be  living  twelve  months 
after  his  death,  6i.  each.  The 
residue  of  his  real  and  personal 
estate  he  gives  to  his  only  son  B. ; 
but  if  he  dies  without  bsue,  then 
he  gives  his  share  of  the  estate 
to  all  the  grand-children  who 
should  be  then  living,  share  and 
share  alike.  Then  he  introduces 
certain  qualifications  respecting 
the  devises  he  had  so  made,  and 
for  the  first  time  mentions  any 
of  his  grand-children  by  name. 
First,  he  directs,  that  such  of 
these  last  shares  as  should  be- 
long to  his  grand-daughter  £.  S. 
should  be  placed  in  the  hands  of 
her  father  W.  O.,  his  executors 
or  assigns,  the  interest  to  be  paid 
her  during  her  life,  and  at  her 
death  the  principal  to  be  divided 
among  her  children,  share  and 
share  alike.  Next,  he  specifi- 
cally directs,  that  such  share  or 
shares  of  the  land  he  had  devised 
to  his  daughters  E.  and  A.,  and 
likewise  such  share  or  shares  of 
money,  as  might  become  due  by 
virtue  of  the  will  to  his  grandson 
and  grand-daughter  RSbert  and 
jBannn A  (children  of  his  daaghter 
£.),  should  be  placed  in  the 
hands  of  their  brother  ./atiies,  his 
heirs  or  assiens,  to  pay  the 
rents,  &c.  to  them  during'  their 
lives,  and,  after  their  death,  his 
or  her  respective  shares  to  be 
equally  divided  among  his  or  her 
children,  if  such  there  are;  if 
not,  such  shares  to  become  the 
property  of  his  or  her  heirs  or 
assigns  for  ever.  Nevertheless, 
if  the  brother  James  should  at 
any  time  thereafter  think  right 
and  proper,  he  might  deliver  up 
to  Robert,  at  any  sooner  peHod, 
all  or  any  part  of  his  share  or 


Discontinuance, 

tkareSf  tmto  his  only  proper  use^ 
hU  heirs  and  asngn$  for  ever: — 
Held,  that  if  the  disposing  part 
of  the  will  did  not  give  au  estate 
in  fee  to  testator's  daughters  E, 
and  A.,  and  their  children,  yet  it 
was  clear  from  the  qualifying 
parts  that  such  was  his  intention, 
and  conseqaently  that  the  chil- 
dren of  JB.  (A,  having  died  with- 
out issue)  took  an  estote  in  fee 
in  the  land  so  devised^  to  their 
mother.  Doe,  d.  Orpe  V.  Frost, 
4C?.4.  Page^Q 

iSee  Discontinuance. 

DISCONTINUANCE. 

Discontinuance  can  only  he  created 
by  a  person  who  is  tenant  in  tail 
in  possession »  at  the  time  he  does 
the  act  to  defeat  the  settlement; 
therefore,  where  a  marriage  set- 
tlement conveyed  an  estate  to 
trustees,  in  trust  for  the  joint 
lives  of  A.  and  his  wife,  and  the 
life  of  the  survivor;  remainder 
to  the  use  of  trustees  and  their 
heirs  for  the  joint  lives  of  A.  and 
his  wife,  and  the  life  of  the  sur- 
vivor, to  preserve  contingent  re- 
mainders ;  remainder  to  the  use 
of  one  of  the  trustees,  his  exe- 
cutors and  administrators,  for 
five  hundred  years,  to  raise  a 
sum  of  money  for  the  younger 
children  of  the  marriage,  by  sale 
or  mortgage  of  the  estate;  re- 
mainder to  the  use  of  the  heirs 
of  the  body  of  A.,  begotten  on 
the  body  of  his  wife;  and  remain- 
der to  the  use  of^.,  his  heirs 
and  assigns  for  ever;  and  A., 
daring  the  continuance  of  his  life 
estate,  granted  a  lease  of  the  es- 
tate for  three  lives,  with  livery 
of  seisin  to  B. : — Held,  that  this 
did  not  work  a  discontinuance  of 
the  settlement  in  tail,  the  inter- 
mediate estate  to  the  trustees  be- 
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ing  vested.    JOoe,  Janes  v.  Jbnef, 
4G.4.  P«yc378 

See  Apprentice. 

DISTRESS. 
Case,  is  a  good  form  of  action  for 
an  excessive  distress  for  rent, 
though  the  tenant  has  tendered 
the  rent  to  his  landlord  before 
the  distress  is  levied.  BroM^ 
comb  V.  Brydges,  3  G.  4.  256 
See  CoNstABLB.— Privilege. 

DUTY. 

See  Attorney,  2.— Post  Horse 

Duty,  1. 

EJECTMENT. 

1.  Service  of  a  declaration  in  eject- 
ment on  the  servant  of  the  tenant 
in  possession,  with  a  subsequent 
acknowledgment  from  the  attor- 
ney of  the  latter,  that  the  decla- 
ration had  been  received,  is  suf- 
ficient for  judgment  nisi  against 
the  casuid  ejector.  Doe  v.  Snee, 
3  G.  4.  6 

2.  Service  of  declaration  in  eject- 
ment by  leaving  it  with  the  daugh- 
ter of  the  tenant  in  possession 
(who  was  confined  by  indisposi- 
tion) with  an  affidavit  that  the 
daughter  acknowledged  the  re- 
ceipt of  the  declaration,  and  that 
she  had  read  it  over  and  explain- 
ed it  to  her  mother  before  the 
essolgn  day  of  the  term,  suffi- 
cient for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe 
▼.  Roe,  3  G.  4.  12 

3.  Service  of  the  declaration  in 
ejectment  upon  the  wife  of  the 
tenant,  in  possession,  without 
stating  that  it  was  served  at  the 
husband's  house,  or  on  the  pre- 
mises, insufficient  to  support  a 
rule  for  judgment  against  the  ca- 
sual ejector.  Right  y.  Wrong.    84 

4.  After  judgment  in  ejectment  had 
been  signed  in  the  year  1703,  in 
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which  year  the  Court  of  Chan- 
cery graDted  an  injunction  to 
stay  execation,  and  nothing  ap- 
peared to  have  been  done  in  the 
caase  since,  this  Court  refused 
to  enlarge  the  term  in  the  decla- 
ration, for  the  purpose  of  ena- 
bling a  descendant  of  the  original 
plaintiff  to  sue  out  a  scire  facias, 
in  order  to  revive  the  judgment, 
and  taJce  out  a  writ  of  possession 
against  the  heir  at  law  of  the 
original  defendant.  Bradney  v. 
HoMselden,  8  G.  4.  Page  227 
6.  By  the  practice  of  this  Court, 
the  plaintiff  in  ejectment  is  not 
entitled  to  sign  judgment  against 
the  casual  ejector,  until  after  the 
postea  is  brought  in  on  the  day 
in  banc;  but  where,  after  verdict, 
by  default  of  defendant,  the  plain- 
tiff sued  out  a  writ  of  possession 
on  the  6th  November,  without 
prodiicing  the  postea,  and  exe- 
cuted it  on  the  12th,  without  any 
objection  on  the  part  of  the  de- 
fendant, until  afterwards,  the 
Court  refused  to  set  aside  the 
writ,  it  appearing  that  the  de- 
fendant had  sustained  no  preju- 
dice, and  said,  that  if  he  bad, 
that  was  matter  of  reference  to 
the  Master.  Davis  v.  Williams, 
3  C?,  4.  229 

fl.  Service  of  the  declaration  in 
ejectment  upon  the  servant  on  a 
Saturday,  i»ith  an  acknowiedg- 
ment  by  the  tenant  on  a  Sunday, 
insufficient  for  judgment  against 
the  casual  ejector.  Good  title,  d. 
Mortimer  v.  Notitle,  3  G.  4.  232 
7.  Where  a  lessor  of  the  plaintiff 
dies  after  the  cbmuiission  day  at 
the  assizes,  and  is  nonsuited  upon 
the  merits  of  the  ejectment,  his 
executor  is  not  liable  for  the 
costs  under  tbe  common  consent 
rule  given  by  the  lestalor  in  his 


life-time.      Doe,    d.  Payne   r. 
Grundy,  4  6.  4.  Page  487 

8.  it.  enters  into  an  agreement  with 
B.  to  sell  land  then  in  the  pos- 
session of  the  latter,  on  certain 
terms,  and  to  execute  a  convey- 
ance in  casoil.  should  be  found 
owner  thereof,  and  could  make 
a  good  title  thereto,  and  agrees, 
that  in  the  mean  time  B.  shall 
remain  in  possession.  j§.  after- 
wards brings  ejectment  against 
B.  to  try  the  title,  but  not  having 
demanded  possession  or  other- 
wise determined  ^.'s  tenancy : — 
Held,  that  the  action  was  not 
maintainable.  Doe,  d.  Newby  v. 
Jackson,  4  G.  4.  514 

9.  Landlord  enters  into  an  agree- 
ment with  tenant,  on  2d  January, 
1815,  to  grant  the  latter  a  lease 
for  eight  years  of  certain  pre- 
mises, the  agreement  to  take  ef- 
fect from  the  10th  October,  1814, 
from  which  time  tenant  had  been 
in  possession,  yielding  2s.  6d. 
yearly,  and  in  case  he  held  over 
after  the  term,  he  was  to  pay 
40s.  per  diem  for  every  day  he 
retained  possession.  The  lease 
was  nevet*  granted.  At  the  ex- 
piration of  the  term,  tenant  held 
over,  after  having  been  served 
with  a  nine  months  notice,  to  quit 
at  the  end  of  the  year  for  which 
he  held,  uhich  should  first  hap- 
pen after  the  expiration  of  half  a 
year,  from  the  date  of  the  notice. 
He  was  then  served  with  a  writ- 
ten demand  of  possession,  and 
the  same  paper  notified  to  him, 
that  if  he  did  not  yield  quiet  pos- 
session, an  ejectment  would  bo 
brought :  —  Held,  1.  That  the 
tenant  was  not  to  be  treated  as  a 
tenant  from  year  to  year;  and 
2.  That  tbe  tlemand  of  posses- 
sion was  sufficient  notice  within 
1  Geo.  4.  c.  07,  so  as  to  entitle 
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the  plaiDtiff  to  the  benefit  of  the 
undertakiDg  aod  security  required 
by  that  statute.  D<w»  d.  Angle- 
9ey  T.  Roe,  4  G,  4.       Page  565 

10.  The  time  within  which  the  un- 
dertaking and  security  required 
to  be  giren  by  1  Geo.  4.  c.  87, 
shall  be  giyen,  is  to  be  fixed  bg 
the  Court  at  the  time  the  rule 
under  that  statute  is  to  be  grant- 
ed. Doe,  d.  Anglesey  v.  Brown, 
4G.4.  688 

11.  Tenant  dies  intestate,  in  pos- 
session of  certain  premises.  His 
widow,  after  continuing  to  occupy 
for  several  years,  paying  rent  to 
the  landlord,  marries  a  second 
time,  and  her  husband  enters 
into  possession  and  pays  rent  for 
several  years  to  the  landlord,  and 
upon  the  death  of  the  wife,  the 
personal  representative  of  the 
first  husbana  obtains  administra- 
tion of  his  estate  and  efiects,  and 
brings  ejectment  to  evict  the  se- 
cond husband:-— Held,  that  the 
action  was  maintainable  without 
giving  a  formal  notice  to  quit. 
Doe  T.  Bradbury,  4  G.  4.        706 

12.  The  sUtnte  50  Geo.  3.  c.  12. 
8.17,  empowers  churchwardens 
and  overseers  to  take  lands  and 
hereditaments,  in  the  nature  of  a 
body  corporate,  and  declares  that 
in  all  actions  brought  in  respect 
thereof,  it  shall  be  sufficient  to 
name  the  churchwardens  and 
overseers  for  the  time  being,  de- 
scribing them  as  the  church- 
wardens and  overseers  of  .the 
poor  of  the  parish  for  which  they 
shall  act,  and  naming  such  parish. 
Where  a  declaration  in  eject- 
ment by  churchwardens  and 
overseers,  contained  two  sets  of 
counts,  one  describing  them  by 
their  office,  without  their  names, 
and  the  other  by  their  names, 
without  their  office: — ileUI,  after 
;t'erdict,   tiio  objection,    if  any, 


was    cured.     Doe    v.  Harpur, 
4  G.  4.  Pfl^rc  708 

See  Certiorari,  3.— Clergy.— 
Devise,  1,  2,  4,  6.— Discon- 
tinuance.— Lease. — Rent. 

ELECTION. 

See  Corporation.  —  Court  of 

Requests. 

EMANCIPATION. 
JSee  Settlement,  2. 
ERROR. 
See  Bail,  5,  6. — Certiorari,  2. 
Supersedeas. — Writ  op  Er- 
ror, 1,2. 

EVIDENCE. 

In  an  action  against  three  defend- 
ants, as  partners,  the  office  copy 
of  an  answer  to  a  bill  in  Chan- 
cery, filed  by  one  against  the 
others,  is  admissible  evidence, 
without  producing  the  original, 
in  order  to  establish  the  partner- 
ship ;  and  to  prove  the  identity 
of  the  defendants,  the  clerk  eif 
their  solicitor  is  a  competent  wit- 
ness to  that  fact,  though  he 
knows  nothing  of  the  defendants 
but  from  his  intercourse  with 
them  professionally  in  the  con- 
duct of  the  suit  in  Chancery, 
Studdy  V.  Sanders,  4  Cr.  4.      347 

See  Attorney,  1.— Bill  op  Ex- 
change, 1,  2,  4.— Bribery.-— 
Highway,  1. —  Infant,  1. — 
Limitations.  —  Paying  Mo- 
ney into  Court. — Poor,  1. — 
Replevin,  2.  —  Sett-Opf.  — 
Tithes,   2. —  Trespass,  1.— 

W  ARR  ANTY. — WITNESS. 

EXCISE. 
By  sUtuto  23  Geo.  9.  c.  70.  s.  31, 
any  action  or  «uit  against  any 
person  or  persons,  for  any  matter 
or  thing  done  by  any  oJliccr  or 
officers  of  excise,  or  any  others 
acting  in  his  or  their  aid,  tpust 
be     commenced     within     three 


QM  FOREIGN  ATTACHMENT.  FILAUSUIENT  PREFERNCE. 


months  next  after  the  CMue  of 
action.  Sembk,  that  this  section 
extends  to  the  officers  themselves 
and  others  acting  in  their  aid. 
At  all  events,  an  action  against 
officers  of  excise^  &c.  not  brought 
within  the  Um^  limited,  is  bar- 
red by  28  Geo.  8.  c.  37.  s.  23, 
which  extends  to  any  action 
against  any  person  or  persons 
for  any  thing  by  him  or  them 
done  in  pnrsnance  of  any  act  or 
acts  relating  to  the  revennes  of 
customs  and  excise.  Hendrjfv, 
Biert^ZG.A.  Page  2 

EXECUTION. 
See  Bail,    6.  —  Constable.  — 
Ejbctmbnt,  4. — Practice. — 
Trover. — ^Writ  of  Error,  1, 

EXECUTOR. 
See  Administrators.  —  Eject- 
ment, 7. 

FELONY. 
See  Habeas  Corpus,  1.  — Pri- 
soner. 

FINE. 

See  Corporation. 

FISHERY. 
iSec  Infant,  1. 

FOREIGN  ATTACHMENT. 
A  snm  of  money  directed  to  be 
.  paid  by  A,  to  6.  by  the  award  of 
an  arbitrator  cannot  be  attached 
in  ^.'s  hands  by  process  out  of 
the  Sherifi^s  Court  of  the  City  of 
ZondoHf  at  the  suit  of  a  creditor 
of  B.;  therefore  where  a  rule 
nisi  had  been  obtained  against  it. 
in  this  Court  for  contempt,  in 
not  paying  money  pursuant  to  an 
award: — Held,  that  it  was  no 
ground'  for  opposing  a  rule  for 
attachment,  that  by  the  process 
of  the  SheriflTs  Court  the  money 
was  attached  in  his  hands  to  an- 


swer the  debt  of  JB.'s  orediV>n« 
Caiia  r.Eigood,  9G.4.  Page  183 

FRAUDS,  STATUTE  OF. 

The  traveller  of  a  mercantile  hoase 
in  London  receiFcd  an  order 
from  a  country  manufacturer  for 
a  cask  of  cream  of  tartar,  and 
also  an  offer  to  purchase  two 
chests  of  lac  dye  at  a  given  price. 
The  traveller  undertook  to  send 
both  articles,  but  stipulated,  on 
the  part  of  his  principals,  that 
they  should  be  at  liberty  to  re- 
fuse to  fulfil  the  contract  as  to 
the  lac  dye  on  the  terms  pro- 
posed, by  writing  to  the  vendee 
to  that  effect  by  return  of  post, 
or  the  post  following.  No  an- 
swer was  sent  back ;  but  shortly 
afterwards  the  goods  were  de- 
livered. The  vendee  accepted 
the  cream  of  tartar,  but  re- 
nounced the  lac  dye :— Held,  that 
this  was  not  an  acceptance  to 
take  the  case  out  of  the  statute 
of  frauds,  and  render  the  vendee 
liable  for  the  lac  dye,  the  con- 
tract not  being  entire.  Pnce  ▼. 
Lea^ZG.A.  205 

FRAUDULENT  PREFER- 
ENCE. 

If  a  person  in  trade  pays  a  sum  of 
money  to  one  of  his  creditors, 
and  his  affairs  are  in  such  a  state, 
that  he  may  reasonably  believe 
bankruptcy  probable,  but  not  in- 
evitable, at  the  time  he  makes 
such  payment,  it  is  fraudulent 
within  the  meaning  of  the 
bankrupt  laws,  and  if  bank- 
ruptcy afterwards  ensues,  the 
assignees  may  maintain  assump- 
sit for  money  had  and  receiv- 
ed to  their  use  against  the  per- 
son to  whom  such  voluntary 
payment  has  been  made,  though 
the  cause  of  action  arises  before 
the  actual  bankruptcy.     There- 


GUARANTY. 

fore  where  il.  paid  B.  and  others 
his  bankers,  on  the  14th  Decem- 
ber, a  sum  of  money  which  he 
owed  them*  as  the -balance  of  his 
account,  and  on  the  15th  was 
arrested,  and  went  to  prison  and 
committed  an  act  of  bankruptcy 
by  lying  there  for  two  months : — 
Held,  that  his  assignees  might 
recover  back  the  money  so  paid, 
thongh  at  the  time  of  the  payment 
he  did  not  apprehend  bankruptcy. 
Poiand  V.  Gfyn,  3  G.  4.  Page  310 

GAME. 

A  conviction  on  the  statute  6  Ann, 
c.  14.  6.  4,  for  keeping  and  using 
a  gun  to  kill  and  destroy  game 
without  being  qualified,  must  be 
made  within  three  lunar  months 
after  the  offence  is  committed - 
JRex  Y.  Bellamy,  4  G.  4.         727 

GAUIN6. 
&e  Bankrupt,  3. 

OAMING  HOUSE. 

Keeping  and  maintaining  a  common 
gaming  house,  and  for  lucre  and 
gain,  causing'  and  procuring  idle 
and  evil-disposed  persons  to  come 
there  to  play  together,  at  "  rouge 
et  noir,*^  and  permitting  such 
persons  to  play  at  such  game  for 
large  sums  of  money,  is  an  of- 
fence indictable  at  common  law. 
Rex  r.  Royier  and  another,  4  G,  4. 

431 
€ee  New  Trial. 

GRANTOR  AND  GRANTEE. 
See  CoPYHOiiD. 

GUARANTY. 

A.  writes  orders  to  B.  for  the  de- 
livery of  gooda  to  C,  which  are 

-  accordingly  delivered  to  the  lat- 
ter upon  the  credit  of  the  former. 
The  usual  credit  of  the  trade  is 
four  months,  and  the  bills  of  par^ 
«eb  are  made  out  in  the  name  of 


HABEAS  CORPUS.    89* 

C  The  period  of  credit  is  en- 
larged from  time  to  time  without 
the  knowledge  of  A.;  and  C 
becoming  bankrupt,  B.  proves 
the  amount  of  the  goods  under 
the  commission,  which  exceeds 
more  than  two -fifths  of  C's 
debts,  and  signs  his  certificate 
without  any  communication  with 
A,,  who  at  the  time  of  the  bank- 
ruptcy is  abroad,  and  does  not 
return  to  this  country  until  eight 
years  afterwards:  —  Held,  that 
A.  was  still  liable  as  surety  for, 
C.  to  Bn  Langdak  v.  Parry, 
4  G.  4.  Page  337 

2.  By  letter  of  credit,  merchants  ia 
London  agree  to  accept  at  ninety 
days  sight  the  drafts  of  a  mer- 
chant, atDeaterara,  on  receiving 
the  bills  of  lading,  &c.  of  certain 
colonial  produce,  to  be  remitted, 
and  add,  "  on  receiving  these 
documents,  and  no  irregularity 
appearing,  we  shall  accept  your 
drafts. at  the  usual  date,  to  the 
extent  of  30,000/."  In  pursuance 
of  this  agreement  two  several 
cargoes  are  remitted  in  different 
ships,  and  shortly  afterwards  the 
consignor  draws  a  bill  at  tix 
months,  upon  the  credit  of  the 
*  cargoes  remitted,  and  in  the  bill, 
directed  the  same  "  to  be 
charged  to  account  as  advised," 
without  specifying  to  the  account 
of  which  cargo  it  is  to  be  placed, 
and  the  consignees  refusing  to 
accept:— Held,  that  tfeey  were 
liable  upon  their  agreement  in 
damages  for  not  accepting,  laing 
I.Barclay,  ^G.  A.  630 

See  Broker. 
.     GUARDIAN. 
See  Infant,  1,  2.— Overseer,  2. 
Poor,  1. 

HABEAS  CORPUS. 
1.  Where  prisoners  taiien  into  cus- 
tody after  an  engagement  at  sea 


«w 


HIGHWAV: 


1>rtweeii  a  revenue  cutter  and  a 
•ressel  suspected  to  be  a  smug- 
gler, of  which  the  prisoners 
-were  the  crew,  were  delivered  on 
board  a  king's  ship,  and  detained 
for  fourteen  da^rs  without  any 
warrant,  and  were  afterwards 
brought  up  bj  habeas  corpus,  to 
be  discharged,  and  it  appearing 
from  the  return,  that  there  was 
cause  to  suspect  them  of  a  felony, 
the  Court  refused  a  discharge, 
and  directed  them  to  be  convmit- 
ted  to  the  custody  of  the  Marshal 
of  the  Marshalsea,  in  order  that 
they  might  be  taken  before  a 
competent  tribunal  to  be  dealt 
with  according  to  law.  Ex 
parte  Krans,  4  G.  4.      Pa^  411 

•9.  The  habeas  corpus  cum  ca^s& 
does  not  lie  to  remove  the  pro- 
ceedings from  an  inferior  juris- 
diction into  this  Court,  unless  it 
appears  that  the  defendant  is  ac- 
tually or  virtually  jn  the  custody 
of  the  Court  below.  Mitchell  v. 
Mitchinham,  4  G.  4.  722 

/See  Certiorari,  3. — ^Privilege. 

HIGHWAY. 

1.  An  order  made  by  Justices  of 
Peace  under  statute  55  Geo,  3. 
c.  68.  s.  2^  for  stopping  up  an  old 
.highway,  and  setting  out  a  new 
one,  roust  shew  that  it  is  made 
with  the  consent  in  writing  under 
the  hand  and  seal  of  the  owner  of 
the  land  throngh  which  the  neto 
highway  is  proposed  to  he  made. 
Where  an  order,  made  under 
this  statute,  recited  that  the  Jus- 
tices had  received  evidence  of 
the  consent  of  T,J,  Esq.  in  his 
life-time,  to  the  new  road  being 
carried  through  his  lauds,  by 
writing  under  his  hand  and  seal, 
and  it  appeared  that  another  per- 
son was  owner  of  the  land  at  the 
time  the  order  was  made  : — Held, 
that  /such  order  was  insufficient, 


INCLOSURE  ACT. 

and  could  not  be  carried  into  ex- 
ecution. Rex  V.  The  Justices  of 
Denbighshire,  3  G.  4.      Page  62 

2.  Whether  a  rector  who  lets  his 
tithes  by  parol  to  the  occupiers 
of  the  lands  in  respect  of  which 
the  tithes  arise,  and  receives  a 
half-yearly  composition  in  the 
nature  of  rent,  can  be  treated  as 
an  ocevpier  of  tithes,  within  the 
meaning  of  the  General  Highway 
Act,  13  Geo.  3.  c.  78.  a.  84,  and 
rated  to  the  highways  in  the 
parish  ?  Rex  v.  The  Justices  of 
Buckinghamshire,  4  G.  4.        889 

See  Award,  3.— Case,  .2.-i-Cbr- 
tiorari,  2. 

HOUSEHOLDER. 
See  Court  of  Requests.— Over- 
seer, 1. 

HUNDRED. 
An  action  does  not  lie  upon  the 
Black  Act,  9  Geo.  1.  e.  22.  a.  7, 
against  two  of  ihe  inhabitants  of 
the  hundred  by  name.  It  must 
be  brought  against  the  inhabitants 
at  large ;  and  this  is  an  objection 
in  arrest  of  judgment.  Jackson 
V.  Pearson,  4  G.  4.  '       439 

INCLOSURE  ACT. 
A  ditch  is  a  fence  within  the  mean- 
ing of  the  General  Inclosure  Act, 
41  Geo.  3.  c.  109.  Therefore 
where  the  issue  was,  whether  a 
certain  allotment  was  bounded 
by  a  sufficient  fence  within  the 
meaning  of  a  local  Inclosure  Act, 
which  required  that  the  'Allot- 
ments "  should  be  enclosed  and 
fenced  on  all  such  parts  and  sides 
as  should  not  be  directed  to  be 
fenced  by  any  other  proprietor, 
or  as  should  not  adjoin  to  any 
enclosed  land,  or  be  bounded  by 
any  river  or  otlier  sufficient  fenced 
and  the  proof  was,  that  part  of 
the  locus  in  quo  was  bounded  by 
an  old  deep  ditch ; — Held,  th;|( 


INFANT. 


JUfiTICE  OF  PEACE.    89» 


this  was  a  sufficient  fence  within 
the  meaning  of  the  statute.    EUU 
V.  Arnium,  3  G.  4.        Page  161 
See  Tithes,  1. 

INDEMNITY  BOND. 

Where  an  indemnity  bond  was 
given,  conditioned  to  save  plain- 
tiff harmless  from  the  payment 
of  an  anDuity,  "  and  from  all 
actions,  toits,  damages,  and  costs 
which  should  he  brought  against 
liim,  or  that  he  might  sustain  by 
reason  of  the  non-payment  of  the 
annuity:" — Held,  that  this  was 
not  merely  a  money  bond  within 
3  Jac.l.  c.  8.  requiring  bail,  upon 
a  writ  of  error  brought  to  reverse 
a  judgment  in  an  action  upon  the 
bond.  Flanagan  v.  Waikins, 
^  G.  4.  640 

See  Covenant. 
INDICTMENT. 

fi^e  Award,  3.— Certiorari,  2. 
Gaming      House.  —  Over- 

6EER»  1. 

INFANT. 

1.  Where  A.  and  B.  tutor's  dative 
appointed  by  a  Scotch  Court  as 
guardians  of  an  infant,  executed 
for  and  on  his  behalf  a  tack  or 
agreement,  inter  partes,  for  a 
lease,  whereby  a  salmon  fishery, 
in  Scotland  was  demised  to  C, 
for  four  years,  at  a  certain  rent, 
covenanted  to  be  paid  to  the  in- 
fant :  —  Held,  that  the  infant 
might  maintain  an  action  of  debt, 
in  his  own  name  upon  the  agree- 
ment, to  recover  arrears  of  rent, 
though  he  was  no  party  to  the 
agreement,  nor  proved  to  be  of 
full  age  at  the  time  of  action 
brought.  Carnegie  v.  Waugh, 
3  6?.  4.  277 

2.  An  infant  who  sues  by  bis  pro- 
chein  amy  necdtnot  give  security 
for  costs,  even  though  the  pro- 


chein  amy  is  sworn  to  be  insol- 
vent. Yarworth  v.  Mitdielf, 
AG.  A.  PageA2Z 

See  Devise,  4. — Settlement,  2. 

INHABITANTS. 

See  Bye  Laws. — Corporation, 
1. — Hundred.— Overseer,  1, 

INSURANCE. 
iSee  Agent,  3. 

JREllAND. 
See  Promissory  Note,  1.- 

IRREGULARITY. 

See  Bail,  6.  —  Plea. — Plead- 
ing, 2.— Practice,  2. — Stamp. 

JOINDER  OF  PARTIES. 
See  Agent,  X. — Limitations. 

JUDGMENT. 

See  Bail,  6.— Ejectment,  4,6, 6. 
Pleading,  2.— Sham  Plead- 
ing, 

JURISDICTION. 

See  Certiorari,  3.— Constable. 
Habeas  Corpus,  1,  2.— Jus- 
tice, 1.— Smugglers. 

JUSTICE  OF  PEACE. 

1.  Where  a  Justice  of  the  Peace 
does  an  act  under  colour  of  his 
office,  though  he  exceeds  his  ju- 
risdiction, he  is  entitled  to  the 
notice  required  by  24  Geo,  2. 
c.  44.  s.  1,  before  the  party  ag- 
grieved can  bring  his  action* 
Presfidge  v.  Woot^an,  3  G,  4. 

43 

2.  The  statute  13  Geo.  3.  c.  78.  s.  30, 
imposing  a  penalty  on  the  driver 
of  a  cart,  &c.  for  riding  thereon 
nnder  the  circumstances  therein 
mentioned,  authorises  a  Justice 
on  his  own  view,  or  upon  the 
oath  of  one  witness,  to  convict 
the  offender,  and   in  case  the 


MB         LANDLORD,  See. 

oflfbnder  refotw  te  discorer  Lis 
nBme,  or  the  nMne  of  the  owner 
of  the  cart,  &c.  he  is  subjected 
to  a  like  penalty,  and  may,  with- 
out warrant,  be  apprehended 
forthwith  by  the  person  seeing 
the  offence  committed.  Where 
'  the  driver  of  a  waggon  com- 
'  mitted  an  offence  within  this  act, 
in  the  yiew  of  a  Jnstice,  and 
having  placed  hhnself  before  the 
board  on  which  his  master's 
name  was  painted,  so  as  to  pre- 
▼ent  the  discovery  of  the  owner, 
and  the  Justice,  in  order  to  as- 
certain the  name,  stopped  the 
borses,  and  laid  hands  on  the 
driver,  and  removed  him  from 
his  position  before  the  board, 
and  thereby  informed  himself  of 
.the  ownership  : — Held,  on  de- 
murrer, that  this  was  a  trespass, 
and  gave  the  driver  a  rignt  of 
action,  ./onef  v.  Oweii,  4  G.  4. 
Page  eoo 
3,  In  a  case  where  Justices  have 
reasonable  ground  for  doubting 
their  jurisdiction,  the  Court  will 

•  not  compel  them  to  do  an  act 

*  which  may  subject  them  to  an 
action.*  Rex  ▼.  The  Juiticei  of 
Buekinghawukire,  4  O.  4.      689 

See  Bastardy,  1. — Constable. 
Habeas  Corpus,  1. —  High- 
way, 1. — Overseer,  2. — Pri- 
soner.—Smugglers. 

JUSTIFICATION. 

See  Bail,  2.  7. — Constable. — 
Justice  of  the  Peace,  2. — 
Right  of  Way. 

LANDLORD  AND  TENANT. 

See  Assumpsit. — Distress. — 
Ejectment,  9.  11.  —  Paying 
Money  into  Court. — Rent. 
Right  of  Way.— Tithes,  1. 
Trespass^  2.^Tiioybr» 


LIMITATTONS,  Ac 

LEASB. 

By  marriage  settlement,  husband 
has  the  wife's  esUte  for  life,  with 
power  to  grant  leases  for  twenty- 
one  years,  but  no  longer,  la 
breach  of  the  power  he  grants  a 
foase  to  A.  for  ninety-nine  years, 
determinable  upon  lives.  Wife 
sarrires  him  and  conTcys  the 
fee  to  B.  and  in  the  conveyance 
is  recited,  the  lease  to  A.  who  is 
recognised  as  then  being  tenant 
in  possession  of  the  estate  at  the 
yeariy  rent  reserved.  B,  brings 
ejectment  against  the  assigneea 
of  the  lease:— Held,  that  the 
lease  being  void,  and  the  recital 
being  only  matter  of  description^ 
no  demand  of  possession  was  ne- 
cessary to  sustain  the  action. 
Doe,  d.  BiggM  v.  White,  4  G.  4. 

Pa^re  716 

See  Covenant,  8.— Ejectment, 
9. — Power. 

LIEN. 

A  town  agent  has  no  lien  for  the 
genera]  balance  due  to  him  from 
a  country  attorney,  upon  the 
money  of  a  client  of  the  latter, 
coming  to  his  hands  in  a  cause  in 
which  he  acts  as  the  town  agent. 
Butgiuere,  whether  he  has  not 
a  lien  for  his  agencv  in  recover- 
ing the  money  in  the  particular 
cause.  Moody  Y.Spencer,  3G.4. 

LIMITATIONS,  STATUTE  OF. 

Assumpsit  upon  a  joint  promissory 
note  made  by  A.  and  B.  whilst  B. 
was  sole,  against  A.  B.  and  C  the 
husband  of  the  latter,  who  was 
joined  for  conformity.  Plea,  actio 
non  accrevit  infra  sex  annos.  Re- 
plication, that  the  cause  of  action 
arose  within  six  years,  and  issue 
thereon :— Held,  that  an  acknow- 
ledgment by  A.  wiUiin  six  vears, 
that  the  debt  was  due,  would  not 


MANOR. 

take  the  otee  odt  of  the  statute 
of  limitatioiiSy  B.  and  C  bekg 
married  at  the  time  the  acknow- 
ledgment was  made.  Pittam  v. 
Fo9ier,4G.4.  Paff^Q69 

See  Devise,  2. 

LONDON. 
iSee  Foreign  ATTAC^MBNT., 

LORD'S  ACT. 
A  prisoner*  in.  execation,  at  the 
suit  of  a  creditor,  whose  debt 
exceeds  300/.,  is  not  liable  to  be 
hroiight  np  under  the  compnlsor  j 
cUiases  of  the  Lord's  Ad,  33  6. 3. 
c.  5,  to  make  an  assignment  of 
his  estate  and  effects.  Barker 
Y.  Slater,  3  G.  4.  165 

MANDAMUS. 

See  Bte-Laws.  —  Charter.  — 
Corporation,  1.  3. — Manor, 
1,  2. — Overseer,  2. — Reple- 
vin, 1. — Sewers. 

MANOR. 

1.  The  bailifis  and  bargesses  of  an 
ancient  borough  had  been  time 
immemorially  lords  of  the  ma- 
nor and  owners  of  the  Guildhall 
within  the  borough,  and  by  a 
charter  of  P.  and  3T,  power  was 
granted  to  them  to  hold  manor 
courts  in  the  Guildhall  twice  in 
every  year,  as  of  ancient  time ; 
and  until  1807,  such  courts  had 
been  time  immemorially  held. 
In  1807,  commissioners  under  an 
inclosQre  act,  awarded  to  Lord 
H,  all  the  said  manor,  with  the 
rights,  members,  courts,  view 
of  frankpledge,  excepting  to  the 
bailiffi  and  burgesses  the  Gniid- 
hall,  Sre.  and  until  1821,  Lord  H. 
held  courts  in  the  Guildhall,  and 
being  then  obstructed,  Semblep 
that  mandamus  would  lie  to  the 
bailifis  and  burgesses  to  compel 
them  to  allow  the  manor  conrts 


MARSHAL 


to  be  held  in  the  Guildfaair.   Rex 

V.  The  Borough  ofBchester^  4  0. 4. 

Page  1^4 

2h  Where,  by  the  custom  of  a 
manor,  persons  not  being  pre- 
viously customary  tenants,  or  not 
dwelling  in  the  manor,  purchas- 
ing by  surrender  customary  lands 
within  the  manor,  were  liable  to 
pay  alargen  fine  to  the  lord  tham 
tenants  or  inhabitants ;  and  a  per- 
son not  being  a  tenant  or  inha- 
bitant had'  purchased  the  equity 
of  redemotion  in  a  customar/i 
estate,  and  in  order  to  save  the 
larger  fine  due  in  respect  thereof, 
had  subsequently  become  the 
purchaser  of  a  smaller  estate,  the 
Court  granted  a  mandamus  to  the 
lord  and  steward  to  admit  him  to 
the  latter,  and  as  the  return  did 
not  allege  any  act  of  fraud  in  the 
transaction,  the  mandamus  was 
made  peremptory,  although  the 
effect  of  admittance  to  the  smaUer 
estate  would  be  to  defeat  the 
lord's  claim  to  the  fine  due  upon* 
the  laiger  estate  first  purehased. 
Rexv.MeigramdFortmi^  4Q.4. 
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See  Baron  and  Fbme,2.-— Char- 
ter.—Copyhoid.— Toll. 

MARRIAGE  PROMISE. 

See  Affidavit   of   Pbbt,  1.— 
Pleading,  1. 

MARSHAL. 

A  prisoner  in  custody  for  a  con- 
tempt is  not  entitled  to  the  rules 
of  the  King*s  Bench  prison,  but 
where  the  Marshal,  in  conse- 
quence of  a  surgeonls  certificate 
that  a  prisoner  in  his  custody  for 
a  contempt  in  not  paying  money 
pursuant  to  the  Master's  alloca- 
tur, was  dangerously  ill»  and 
would  die  if  closely  confined,  aW 
lowed  the  prisoner  the  rules  until 
he  got   betteri  and  afterwai'ds 


NONSUIT. 


OYEBSEBB. 


eoofined  him  again  widud  the 
vails,  the  Coart  refused  to  pro- 
ceed against  the  Marshal  by  or- 
dering him  to  pay  the  money  for 
the  non-payment  of  which  the 
prisoner  was  in  contempt,  and 

.  dismissed  the  application,  with 
costs.    JIaUY.Amold,4G.4. 

Page  109 

See  CsRTioRAiti,  1.  —  Habeas 
Corpus,  1. 

MASTER* 

See  Apprentice. — ^Attorney,  6, 
EiECTMBNT,  6.— Witness. 

MINES. 
See  Assumpsit. 

MISDEMEANOUR. 
&e  New  Trial. 

MORTGAGE. 
See  Administrators. — ^Ship. 

NEW  TRIAL. 

Sembkt  that  the  consent  of  the 
. .  counsel  for  the  prosecution  can- 
not dispense  with  the  rale  which 
reqnires  the  presence  of  defend- 
.  ants  convicted  upon  a  criminal 
proceeding,  during  a  motion  for 
anew  trial.  Rex  v.  Fielder,  3G.  4, 

46 
NONSUIT. 

1.  Where  a  defendant  on  two  suc- 
cessive triab  of  the  same  cause 
of  action  had  obtained,  a  verdict, 
the  Court  set  aside  the  last  ver- 
dict, and  entered  a  nonsuit,  in 
order  that  the  plaintiff  who  claim- 
ed title  to  the  property,  which 

.  savoured  of  the  realty,  might  not 
be  for  ever  concluded  from  agi- 
tating his  right.  Lee  v,  Skore^ 
3G.4.  198 

2.  After  verdict  found  for  the  de- 
fendant, the  Court  will,  in  its  dis- 
cretion, order  a  nonsuit  to  be 


entered,  in  order  that  the  pla 
tiff  may  not  be  precluded  from 
bringing  another  action.  Hodg^ 
son  V.  Foreter,  3  G.  4.  Page  221 
iSSse  Bribery.  —  Ejectment,  7. 

NOTICE. 

See  Agent,  2. — Bail,  6.— Bas- 
tardy, 2. — Clergy. — ^Bject-> 
MENT,  9. — Supersedeas. 

NOTICE  OF  ACTION. 

See  Justice  of  Peace,  1. 

NOTICE  OF  DISHONOR. 

See  Bill  of  Exchange,  3,  4.— i 
Broker. 

OFFICE. 
See  Corporation,!.  3.— Costs. 
Court  of  Requests.-Justicb 
of  Peace,  1. — Overseer,  1. 

ORDER  OF  SESSIONS. 
See  Bastardy,  1.— Highway,  1. 

OVERSEER. 

1.  A  person  occupying  a  house  in 
one  parish  by  means  of  a  cleric 
ooly,  and  paying  rent,  rates,  and 
taxes,  but  sleeping  in  another 
parish,  is  a  subsiantiai  kouwe- 
holder^  and  liable  to  serve  the 
office  of  overseer  of  the  poor  in 
the  first  mentioned  parish.  Rex 
V.  Poynder,  3  G.  4.  258 

2.  By  statute  23  Geo.  3,  regulating 
the  affairs  of  the  poor  of  Bir- 
mingham^ the  guardians  and  over- 
seers thereby  appointed,  are  di- 
rected to  adjust  their  accounts  at 
quarterly  meetings  of  their  own 
body ;  and  an  appeal  is  given  to 
the  Sessions  in  respect  of  all 
matters  done  by  virtue  thereof; 
but  the  statute  is  silent  as  to  any 
submission  of  the  overseers  and 
guardians  accounts  to  magistrates,, 
as  required  by  60  Geo,  3.  c.  49. — 


PARTNERSHIP. 

Held,  however,  that  mandamtis 
would  lie  from  this  Court  to  the 
guardians  and  overseers  to  pass 
their  accounts  in  the  manner  re- 
quired by  that  statute.  Rex  v. 
The  Justices  of  Warwickshire, 
3  G.  4.  Page  299 

.iSee  Ejectment,  12.— Poor,  2. 

PALACE  COURT. 

See  Privilege. 

PARTNERSHIP. 

I.  F.  sold  goods  to  H.  S.  and  P. 
partners  in  trade,  and  received  a 
bill  of  exchange  for  the  amount, 
najrable  to  his  own  order,  drawn 
oy  8.  and  P.  upon  H.,  which  was 
not  accepted.  H.  S.  and  P.  dis- 
solved partnership  before  the  bill 
hecame  dae,  and  at  the  time  of 
the  dissolution  had  sufficient  as- 
sets to  pay  all  partnership  debts. 
S.  and  P.  then  entered  into  a 
fresh  partnership  with  two  other 
persons,  and  carried  on  trade  at 
Newfoundland,  where  the  old  firm 
had  an  establishment,  and  were 
there  possessed  of  considerable 
property,  which  was  sold  to  the 
new  firm.  P.,  the  holder  of  the 
hill,  delivered  it  to  P.,  to  procure 
payment  of  it  out  of  the  assets 
of  the  old  firm  at  Newfoundland, 
and  P.,  in  the  adjustment  of  part- 
nership accounts  with  H.,  ex- 
pressly debited  the  latter  with 
the  amount  of  the  bill,  as  having 
heen  paid  out  of  the  funds  of  the 
old  firm,  but  the  bill  which  was 
never  cancelled  was  returned 
again  to  P.,  who  sued  H.  S,  and 
P.  upon  it.  8.  and  P.,  who  had 
in  the  mean  time  become  hank- 
rupts,  suffered  judgment  hy  de- 
fault : — Held,  that  P.  had  not  so 
dealt  with  his  debt  as  to  discharge 
^.'s  Jiability.    Featherstone    v. 

•Hunt,  3  6.4.  233 


PAYING  MONEY,  &c.    901 

2.  Where  one  of  two  partners  in 
trade  had,  after  an  act  of  bank- 
ruptcy, accepted  a  bill  of  ex- 
change in  the  name  of  the  firm, 
without  the  privity  of  his  co- part- 
ner : — Held,  that  in  the  hands  of 
an  innocent  indorsee  it  was  an 
available  security.  Lacy  v.  Wool- 
cott,  4G.  4.  Pa^c  458 

See  Assignees.— Bankers,  2. — 
Bankrupt,  1. — Bill  op  Ex- 

~  CHANGE,  2.  —  Court  op  Re- 
quests.— Evidence, 

PAYING  MONEY  INTO 
COURT. 

Payment  of  money  into  Court  upoi^ 
a  special  contract,  admits  the 
contract,  and  concludes  the  de- 
fendant from  impeaching  its  ex- 
istence. .  Where  a  declaration  by 
landlord  against  tenant  averred, 
that  defendant  became  tenant  to 
plaintiff  of  certain  messuages, 
&c.  from  year  to  year,  under  a 
certain  rent,  payable  half  yearly, 
and  that  defendant  undertook  and 
promised  that  he  would,  during 
the  continuance  of  the  tenancy, 
keep  the  messuages,  &c.  in  re- 
pair, and  would,  during  the  con- 
tinuance of  the  said  tenancy,  pay 
rent ;  and  alleged  as  breaches,  in 
the  first  count,  that  the  premises 
were  not  kept  in  tenantable  re- 
pair; and  in  the  second,  first,  non 
repair ;  and,  second,  non-payment 
of  rent;  and  the  defendant  having 
^pleaded  the  general  issue,  and 
'  paid  into  Court  half  a  year's  rent 
under  the  second  breach: — Held, 
that  such  payment  admitted  the 
whole  of  the  contract: — Held 
also,  that  a  stamp  agreement  for 
a  lease  for  seventeen  years  and  a 
half  of  the  premises  in  question, 
to  which  the  plaintiff  was  no 
party,  butmade  between  defend- 
ant and  other  personsi  from  whom 
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PUBADING. 


plaintiir  derired  titk  to  die  pre- 
miseSyWas  admissible  in  eridente 
to  prove  the  defendant's  promise 
to  k6ep  the  messnages  in  repair. 
Jhfer  r.  Ashton,  3  ^.  4L  Pa^e  19 
See  Arrbst,  4. 

PLEA. 

PlaiotiflT  declared  de  bene  esse,  and 
defendant  pleaded  in  abatement 
before  he  had  put  in  and  perfect- 
ed special  bail;  and  the  plaintiff^ 
treating  his  plea  as  a  nnllitj, 
signed  interlocutory  judgm^it, 
which  was  held  regular.  Saim- 
dert  T.  Owen,  3  G.  4.  262 

See  AORBBMBNT. — Bakkbrs,   2. 

Rbplbvin,  2.— Rioffr  ofWay. 
Tbkdbr. 

PLEADING. 

1*  After  verdict  in  an  action  for  a 
breach  of  promise  of  marriage 
by  a  gentleman  against  a  lady,  a 
count,  alleging  a  promise  on  the 
part  of  defendant  to  marry  plain- 
tiflT within  s  reasonable  time  after 
the  request,  and  averring  **  that 
plaintiff,  confiding  in  \he  pro- 
mise, bad  always  remained  un- 
married, and  was  still  ready  and 
willing  to  marry  defendant,  and 
that  although  a  reasonable  time 
for  defendant  to  marry  him  had 
elapsed,  yet  defendant,  not  re- 
garding her  promise,  did  not,  nor 
would,  witiiin  such  reasonable 
time,  marry  the  plaintiff,  but 
had  hitherto  wholly  neglected 
and  refused  so  to  do,''  is  suffi- 
cient, without  averring  that  de- 
fendant had  any  notice  of  plain- 
tiff being  ready  to  marry  her 
during  the  reasonable  time  al- 
leged, or  averring  any  request 
made  to  defendant  to  marry  plain- 
tiff, or  any  averment  of  a  special 
refusal  to  marry  him.  Seymmr 
Y.OartHde,  3Cr^4.  65 


2.'Xf1iere  defendant,  sued  by  b^, 
had  by  rule,  "until  two  days 
before  the  esnign  day  of  Ibe 
Term''  to  plead,  and  the  essoi&;n 
day  fell  on  a  Monday ^  and  de- 
fendant not  having  pleaded  on  the 
Satwrdtty^  plaintiff  signed  judg- 
ment as  for  wcmt  of  a  plea,  the 
Ck>urt  refused  to  set  aside  the 
judgment  for  irregularity:  Buck^ 
moiier  r.  Maemaion,  4  6r.  4. 

Page  MS 

8.  Cause  of  action  arose  on  the  29th 
•/•Hilary,  being  the  first  day  of 
the  fourth  year  of  the  reign  of 
Geo.  4,  and  declaration  was  en- 
titled, ''  Saturday  next  after  fif- 
teen days  of  St.  Hilary,  in  Hilary 
Term,  in  the  third  year  of  king 
George  the  Fourth,"  which  would 
be  1st  February,  in  the  fourth 
year  of  the  reign : — Held,  on  de- 
murrer, that  me  declaration  was 
properly  entitled,  though  plaintiff 
appeared,  in  terms,  to  have  com- 
menced- his  action  before  the 
cause  had  arisen.  Law  v.  Pugh, 
4G.4.  868 

£fee  Administration. — ^Apprbn- 
TiOB. — Bill  of  Exchanob,  2. 4. 
CovBNANT,!,  2. — Paying  Mo- 
NBY  INTO  Court. — ^Poob,  1. — 
Promissory  Note,  1.  —  Re- 
plevin, 2.— Sham  Pleading. 
Tendbr.-— -Toll.— Trespasses. 

POOR. 

1.  An  acting  guardian  of  the  poor 
is  liable  to  the  penalties  of  the 
statute  55  Geo.  3.  c.  137.  s.  6,  for 
supplying  the  poor  of  the  parish 
with  provisions,  though  there.be 
no  proof  of  his  appointment.  '  If 
a  parish  oflScer  is  liable  to  the 
penalties  imposed  by  22  Geo.  3. 
c.  82.  s«  42,  still  he  may  be  pro- 
ceeded against  under  the  genejral 
act  55  Geo.  3.  c.  137,  without 
regard  to  the  former  statute. 
Where  the   declaration  fdleged 


POOR. 

diat  the  defendant  was  a  person 
haying  the  proyiding  for,  order- 
ing, management,  control,  and 
direction  of  the  poor  of  the  parish 
of  W,,  and  that  he  had  supplied 
the  poor  of  the  parish  with  pro- 
visions; and  it  appearing  thatTF. 
was  one  of  five  onited  parishes, 
whose  poor  were  jointly  main- 
tained by  all  the  parishes  in  one 
oommon  workhouse : — Held,  that 
the  offence  was  well  laid.  ;S^- 
bie,  that  the  declaration  need  not 
hare  alleged  that  the  provisions 
were  supplied  '<  for  the  use  of 
the  warkkouie*'  in  order  to  bring 
the  case  within  the  statute.  West 
T.  Andrews,  3  G.  4.  Page  184 
2.  By  a  local  act  of  3  Geo.  3,  for 
regulating  the  affairs  of  a  parish, 
the  churchwardens  and  overseers 
for  the  time  being  were  directed 
to  meet  annually  at  Easter  to  no- 
minate and  appoint  twenty  dis- 
creet vestry  men,  who,  together 
with  the  ohurchwardens  and 
overseers,  were,  to  be,  and  be 
called  governors  and  directors  of 
the  poor.  By  a  subsequent  act 
13  Geo,  3.  the  same  mode  of  no- 
minating and  appointing  twenty 
discreet  vestrymen  was  to  be 
adopted ;  and  it  was  further  en- 
acted that  they,  together  with 
the  churchwardens  and  over- 
seers, and  all  persons  seised  of 
land,  &C.  within  the  parish  of  the 
annual  value  of  £80  shall  be,  and 
be  called  governors  and  directors 
of  the  poor ;  and  by  another  act 
63  Cr.  3.  reciting  the  previous 
acts,  it  was  enacted  that  the 
churchwardens,  &c.  and  thirty- 
two  vestrymen  by  name,  and 
Iheir  successors,  to  be  nominated 
and  appointed  in  the  manner  di- 
rectea  by  the  recited  acts,  should 
he  the  governors  and  directors: — 
Held,  &atthis  latter  act  virtually 
repealed  tbp  former  acts;   and 
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POOR  RATE. 


MS 


that  a  governor  and  director  by 
estate,  within  the  meaning  qf 
13  G.  3,  who  supplied  the  poor 
of  the  parish  with  provisions, 
was  not  liable  to  the  penalties  of 
55  G.  3.  c.  137.  8. 6.  StatUeg  v. 
Dodd,  4  G.  4.  Page  809 

See  Overseer,  1,  2.  —  Sbttlb« 

MENT,  1,  2. 

POOR  RATE. 

1.  Where  firs  and  larches  were 
planted  with  oak  and  ash  trees, 
principally  for  the  purpose  of 
affordmg  a  screen  or  shelter  to 
the  latter  in  their  infancy,  and 
were  cut  from  time  to  time  as 
the  oaks  and  ashes  required  more 
room  to  spread,  and  when  once 
cut  did  not  spring  again,  and  al« 
though,  when  sold,  they  yielded 
a  profit : — Held,  that  they  were 
not  saleable  underwood  within  the 
statute  43  Eliz.  c.  2,  and  there- 
fore not  rateable  to  the  relief  of 
the  poor.  Qa.  Whether  under 
any  circumstances  firs  and  larches 
can  be  considered  underwood? 
Rex  V.  The  Inhabitants  of  Ferry* 
bridge,  AG.  4.  634 

2.  Where  a  corporation,  consist- 
ing of  a  mayor,  aldermen,  and 
twenty-four  capital  burgesses, 
was  seised  in  fee  of  certain  pas- 
ture lands,  and  appointed  a  ranger 
to  keep  the  keys  of  the  gates, 
cleanse  the  ditches,  preserve  the 
fences,  impound  cattle  trespas- 
sing, &c. ;  and  by  a  court  of  or- 
ders and  decrees,  regulations 
were  annually  made  concerning 
the  right  of  common  to  be  exer- 
cised by  the  freemen  as  to  the 
number  of  their  cattle  to  be^ 
turned  on,  the  time  to  be  turned 
on,  and  the  price  to  be  paid  for 
each  head,  which  price  was  al* 
ways  paid  by  the  freemen  exer« 
cising  the  right,  to  the  treasurer 
of  the  corporation,   and   wbioh 
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money,  after  dedactiiig  tlie  ex- 
pence  of  managenieniy  was  dis- 
tribated  among  tbe  poorer  bur- 
gesses, who  had  no  cattle  to 
depastare :— Held,  that  the  cor- 
poration were  liable  to  be  rated 
to  the  poor,  as  occupiers  of  the 
land  in  question,  within  the 
meaning  of  43  £!».  c.  2.  Rex 
V.  The  Borough  of  Sudbury, 
4G.4.  Pagee&i 

3.  The  profits  arising  from  the  sale 
of  gas  manofactured  from  coal, 
and  conveyed  throogh  pipes  and 

,  trunks  under  the  pavement,  for 
{he  purpose  of  lighting  a  town, 
are  not  rateable  to  the  relief  of 
the  poor  under  the  43  Elix.  c.  2. 
JRex  T.  The  Birmingham  Gat 
Light  and  Cohe  Company,  4  G.  4. 

736 

4.  A  Canal  Company  are  rateable 
to  the  relief  ot  the  poor  in  each 
and  every  parish  through  which 
their  canal  passes,  as  occupiers 
of  land  covered  with  water.  Rex 
V.  The  Trent  and  Mertey  Comal 
Company,  AG.  A.  752 

6.  Where  the  owner  of  a  river 
navigation,  running  through  four- 
teen different  parishes,  was  rated 
to  the  poor  of  the  fourteenth 
parish  (in  which  the  profits  aris- 
ing from  the  whole  navigation 
were  received)  in  respect  of  the 
whole  amount  of  the  profits:— 
Held,  that  the  rate  was  too  high, 
and  ought  to  have  been  appor- 
tioned among  all  the  parishes 
through  which  the  navigation 
passed.     Rex  v*  Palmer,  4  G.  4. 

793 

6.  The  proprietors  of  a  river  navi- 
gation are  rateable  to  the  relief 
of  the  poor  in  a  parish  through 
which  the  navigation  passes 
(though  no  riverage  dues  are  re- 
ceived in  such  parish)  in  propor- 
tion to    their  profits  upon  the 


POWER, 

whoh  line  of  navigation.    Rex  ▼• 
The  Earl  of  Fortmore^A  O.   4. 
rage  7^98 
See  AfPBAL. — ^Privilege,  2. 

POST  HORSB  Dunr. 

!•  Horses  hired  merely  for  the 
pleasure  and  recreation  of  the 
rider,  are  not  liable  to  the  dntiea 
imposed  by  tlie  44  Geo.  3.  c.  9b, 
and  1  Geo.  4.  c.  88.  Ranuden  v. 
Gibbs,  A  G.  4.  617 

2.  A  composition  for  saddle  horses 
under  the  assessed  tax  act, 
69  Geo.  3.  c.  51,  does  not  protect 
the  owner  of  such  horses  from 
liability  to  pay  the  duty  imposed 
by  1  wo»  4.  c.  88.  s.  3,  where 
the  same  horses  are  let  to  hire  to 
be  used  in  travelling.  Ramsden 
V.  EodghinMon,  A  G.  A.  626 

POWER. 

An  act  of  parliament  granted  to 
tenant  for  life  a  power  of  maicing 
leases  for  any  period  not  exceed- 
ing  ninety-nine  years,  "  so  as 
every  meh  lease  be  made  to  tahe 
effect  either  in  poteesdon,  or  tsi- 
mediatefy  after  the  determination 
of  the  leaMe$  thensubtisting,  there- 
of,  respectively;   afad  so  as  in 
every  such  lease  there  be  res<$rv- 
ed  to  be   payable,  during  the 
term  thereby  granted,  thb  best 
and  most  beneficial  yearly  rent  or 
rents,  to  be  incident  to  the  im- 
mediate reversion    of  the  pre- 
mises, that  can  be  reasonablyhad 
at  the  time  of  mahing  such  lease, 
without  taking  any  fine,  forfeit, 
foregift,  &c.**    When  this  power 
was  granted,  the  estate  wasiet 
upon  leases,  which  would  expire 
on  the  10th  October,  1791.    The 
tenant  for  life,  in  pursuance  of 
one  entire  bargain,   granted  at 
one  and  the  same  thne,  tWo  leases 
of  the  premises,  one  dated  29th 
May,  1787,  for  j|iirty  years,  ti 
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commence  on  the  10th  October^ 
•17&1,  and  the  other  dated  4th 
June^  for  sixty-three  years,  to 
.  commence  10th  October,  1821:— 
Held,  that  the  last -mentioned 
lease  was  a  fraud  upon  the  power, 
not  being  made  to  take  effect  im- 
.  mediately  after  the  expiration  of 
the  sobsisting  lease. 

In  the  first  of  these  two  leases 
a  vearlv  rent  of  £270  wasreserv- 
ed,  and,  in  the  second,  a  rent  of 
^120,  the  grantor  stipulating  in 
the  latter  that  the  tenant  should 
Rebuild  Che  premises  either  be- 
fore the  exDiration  of  the  term 
first  demised,  or  during  the  first 
year  of  the  second  demise:— 
Held,  that  supposing  these  rents 
'  to  be  the  most  beneficial  which 
could  be  obtained^  as  between 
lessor  and  lessee,,  still  they  were 
not  so  as  between  tenant  for  life 
and  the  reversioner,  and  conse- 
quently the  power  was  also,  in 
this  instance,  violated.  Hoe,  d. 
Sir  R.  SuttoH  V.  Harwy,  4  G.  4. 
P6^e689 
Ste  Charter.  —  Dbvisb,  1.  — 
Lbasb. 

PBACTICE. 

1.  A  fi.  fa.  and  a  ca.  sa.  may  issue 
at  the  same  time  against  the 
goods,  and  the  person  of  a  de- 

'fendant      Primrate   v.    CHbum, 
3  G.  4.  103 

2.  Second  writ  of  sci.  fa.  against 
bail,  not  having  lain  in  the  she- 
riff's office  four  whole  days,  exctu- 

,  five  of  the  day  on  which  it  was 
lodged,  Uie  return  day,  and  an 
intervening  5tfiii2ay; — ^Hcld  irre- 
gular. Dicagr.  Perry,  4  G.  4.  860 
See  Arrest,  1, 2,  3,  4.— Assump- 
sit.— ^Attorney,  1. — Bail,  1, 
2,  3, 4,  7. — Baron  and  Feme,' 
1.— Ejectment,  4,  6,  6,  7. — 
Nonsuit. — Plea. — Pleading, 
2,  3. — Privilege.— Stamp.— 
Writ  of  Error,  2. 


PRIVILEGE. 


ote 


PRINCIPAL  AND  AGENT. 

See   Bill  of   Exchange,  3.t* 
Frauds. 

PRISONER. 

A  person  under  examination  before 
Justices  of  the  Peace,  on  a  charge 
of  felony,  has  no  right  to  hare  a 
legal  adviser  attending  on  his  be- 
half, still  less  to  cross-examine 
the  witnesses  for  the  prosecu- 
tion, and  to  examine  opposing 
testimony  to  prove  his  innocence* 
The  privilege,  when  allowed,  is 
entirely  a  matter  of  discretion  in 
the  Justices. 

Where  an  attorney  of  this 
Court  was  retained  by  a  prisoner, 
charged  with  felonv,  to  attend 
and  give  him  his  advice  and  as- 
sistance during  his  examination 
before  Justices,  and  after  notice 
to  the  latter  that  he  attended 
upon  such  retainer  for  that  pur- 
pose:— Held,  that  the  Justices 
might  forcibly  turn  him  out  of 
the  Justice-room,  and  exclude 
his  presence  during  the  investi- 
gation of  the  case.  Qutere,  whe- 
ther this  rule,  applies  where  the 
decision  of  the  Justices  is  final, 
as  on  conviction  under  penal  sta- 
tutes^ no  appeal  being  given? 
Cox  y.  Coleridge,  3  G.  4.  PageW 
See  Certiorari,  1.  —  Habeas 
Corpus,  1. — Lord's  Act.. 

PRIVILEGE. 

1.  One  of  the  yeomen  of  the  King's 
guard  had  been  arrested  in  tne 
Palace  Couri,^ and  by  habeas 
corpus  cum  caasa  removed  the 
case  into  this  Court,  and  had  put 
in  and  perfected  baif  upon  the 
habeas:  —  Held,  that  the  bail 
could  not  be  exonerated,  even 
sapposing  the  defjpndant  privi- 
leged from  arrest  Sard  v.  For- 
reH,  3  G.  4.  260 
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2.  Where  mBritUh-hom  subject, 
employed  as  first  chorister  at  the 
Portuguese  Ambassador's  chapel, 
with  a  salary,  rented  and  occu- 
pied a  hoise,  and  let  part  of  it 
in  lodgings,  and  a  distress  was 
levied  on  his  goods  for  a  poor 
nite : — Held,  that  his  goods  were 
not  protected  by  7  Ann.  c.  12, 
assuming  him  to  be  a  domestic 
servant  of  the  ambassador.  No- 
f>elhr.Toogood,4G.4.  PageBdQ 
See  PliisoNER. 

PROCESS. 

See   Attornry,    6.  —  Foreion 
Attacumbnt. 

PROCHEIN  AMY. 
See  Infant,  2. 

PROMISSORY  NOTE. 

1.  Declaration  upon  a  promissory 
note  made  in  Ireland,  alleging 
that  it  was  made  payable  at 
No.  81,  Dame  Street,  Dublin, 
lor  sterling  money,  without  going 
on  to  aver  that  Dublin  is  in  Ire- 
land, and  that  the  money  for 
which  the  note  is  given  is  Irigh 
currency,  is  insufficient.  Spronle 
V.  Legge,  3  6r.  4.  15 

2.  A  promissory  note  made  in 
Scotland,  is  within  the  statute 
3  &4  ^an.  c.  9,  and  may  be  sued 
upon  in  England*  Milne  v.  Gra- 
ham,  3  G.  4.  208 

See  .Bankers,  2. — Limitations. 
Venue. 

QUO  WARRANTO. 

See  Corporation,  2. — Costs. — 
Court  of  Requiists. 

RATE. 

See  Constable. — Highway. — 
Rector. 

RECTOR. 

See  Highway. 


REPLEVIN. 

REGISTRY  ACTS. 
An  agreement  inter  partes  for  tte 
sale  of  the  share  of  a  vessel,  with 
a  present  interest  therein,  though 
the  purchase>money  is  to  be  paid, 
with  interest  at  a  future  time,  is 
void  within  the  26  Oeo.  3.  c.  60. 
s.  17,  and  the  34  Geo.  8.  c.  6B. 
s.  14,  for  not  reciting  therein  the 
certificate  of  the  ship's  registry. 
Biddellr.Leeder,4G.4.  Page4W 
See  Shtp. 

RENT. 

Demand  of  rent  due  from  lessee  to 
lessor,  though  made  of  a  stranger, 
if  made  upon  the  land,  is  a  suf- 
ficient demand,  and  need  not  be 
general,  to  sustain  ejectment  for 
a  forfeiture  for  non-payment  of 
rent,  being  lawfully  demanded. 
Doe,  d.  Brook  v.  Brgdges,  3  G.  4. 

20 

See  Assumpsit.— Covenant,  4. 
Distress.  —  Infant,  1.  — 
Power.  —  Settlement,  1.  — 
Tithes,  1. 

REPLEVIN. 

1.  Where  a  sheriff  or  his  deputy 
neglects  to  enter  a  plaint  in  re- 
plevin, in  the  County  Court,  for 
damage  feasant,  this  Court  will 
net  compel  him  to  do  so  on  mo- 
tion. Ex  parte  Boyle,  SG.  4.  13 

2.  Declaration  in  debt  by  the  assig- 
nee of  a  surety  bond  in  replevin, 
set  out  the  condition,  which  was» 
that  '*  if  B,  appeared  at  the  then 
next  county  court,  and  there  pro- 
secuted his  suit  without  delay 
against  /.  the  bond  to  be  void  ;** 
averment  **  that  B.  did  not  ap- 
pear, ^c."  Plea,  first  non  est 
factum,  and  issue  thereon;  se- 
cond, "  that  B.  did  appear  and 
prosecute,  ^c.;"  and  thirds  "  that 
B.  did  appear  at  the  then  next 
Cdunty  Court  and  prosecute,  &c. 
and  which  said  suit  i#  still  de^ 
pending  and  undetermined/'    Re« 


SALE. 

plication  to  the  second  and  third 
pleas,  traversing  the  appearance 
and  prosecatiog  of  the  suit,  bat 
not  traversing  the  allegation  that 
the  suit  was  Miill  depending  and 
undetermined,  and  issue  on  the 
replication  :  —  Held,  on  these 
pleadings,  that  an  agreement, 
(which  was  made  a  rule  of  this 
Court)  between  plaintiff  and  the 
principal  to  stay  all  proceedings 
in  the  replevin,  upon  payment  by 
the  latter  of  a  certain  sum  of 
money,  each  party  to  pay  his  own 
costs,  was  admissible  evidence  to 
negative  the  allegation  in  the 
third  plea,  that  the  sait  was  still 
depending  and  undetermined,  and 
that  the  surety  was  not  discharg- 
ed by  such  agreement,  after 
•  breach  by  the  principal,  but  was 
liable  for  such  sum  as  appeared 
npon  a  reference  to  be  due.  Hal- 
lett  V.  Mauntttephen,  4  G.  4. 

Page  343 

Sec  TiTHBS,  1. 

RIGHT  OF  WAY. 
To  trespass  quare  dansum  fregit, 
the  defendant  justified,  a  right  of 
way  over  the  locus  in  quo  in  the 
occupiers  of  premises  adjacent 
thereto,  and  it  being  proved  that 
he  was  seised  of  the  premises,  in 
respect  of  which  the  right  of  way 
was  claimed,  and  occupied  only 
by  means  of  a  tenant  |a  whom  the 
premises  were  demised: — Held, 
that  he  was  an  occupier  to  sus- 
tain the  plea  of  justification 
pleaded.    HoUig  v.  Proud,  3  G.  4. 

31 

EULE  OF  COURT. 
See  Warrant  of  Attqrnky* 

SALE. 
6b  the  11th  of  September  defend- 
ant entered  into  a  contract  for 
the  purchase  of  1400  bushels  of 
wheat,  the  bought-note,  stating 
.that  the  com  was  sold  "  accord- 
ing to  sample,  and  that  it  should 
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be  paid  for  in  bankers*  bills,  if 
required.'*  The  usage  of  the 
market  (Bristol)  was,  to  sell  by 
sample,  subject  to  the  buyer's  in- 
spection and  approval  of  the  bulk. 
On  the  19th  September  defendant 
applied  to  see  the  bulk,  but  was 
told  by  plaintiff  that  he  would 
either  send  for  a  bushel  on  the 
spot  or  would  send  him  a  load 
home  the  next  day  for  his  in- 
spection, but  that  he  could  not 
shew  him  the  bulk,  as  it  was 
in  another  warehouse,  and  **  he 
did  not  like  to  let  him  into 
his  connexions.**  In  a  few  days 
afterwards  plaintiff  sent  to  de- 
fendant to  inform  him  that  the 
wheat  was  ready  for  delivery  on 
^  producing  banker's  bills.  In  the 
mean  time  the  market  had  fallen, 
and  the  defendant  repudiated  the 
contract: — Held,  that  he  was 
not  liable  in  an  action  for  the 
breach.  Lorimer  v.  Smith,  3  G,  4. 
Page  23 
See  Bankrupt,  2,— Case,  3.— 
Ship.— Vendor  and  Vendbb. 

SCIRE  FACIAS. 

See  Bail,  1.-:-Ejectment,  4. — 

Practice,  2. 

SCOTLAND. 

See  Infant,    1.  —  Promissory 

Note,  2. 

SERVANT. 
&e  Ambassador. — Case»  1. 

SERVICE. 

&c  Attorney,  6.  —  Bail,  7. — 

Ejectment,  I,  2,  3,  G. 

SESSIONS. 
See  Appeal.  —  Bastardy,   1. — 
Cbrtiorari,    2.  —   County 
Treasurer. — Highway,  1. — 
Overseer,  2.— Tithes,  2. 

SETTLEMENT. 
1.  Where  a  person  rented  and  re- 
sidod  on  a  toneuiout  of  1)/.  iU** 
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a-year,  and  during  the  same  time 
contracted  by  the  year  for  two 
ponds,  or  for  the  rashes  and  flags 
growing  therein  (he  being  by 
business  a  chair-bottomer),  the 
owner  of  the  ponds  reserving  to 
himself  the  use  of  the  water  as 
he  thought  proper,  the  rent 
agreed  for  being  5f.  a-year  for 
one  pond,  and  5f.  and  two  door 
mats  of  the  value  of  2s.  for  the 
other: — Held,  that  he  thereby 
acquired  a  settlement  Rex  v. 
TAe  Inhabitantt  of  All  Saints  in 
Cambridge^  3  G.  4.  Page  47 

'2.  Where  a  minor  enlisted  into  the 
Royal  Marines,  and  having  been 
discharged  from  the  service  at 
the  end  of  the  war,  before  he  at- 
tained twenty-one,  returned  to 
his  father's  family: — Held,  that 
he  was  not  emancipated.  Rex  t. 
The  Inhabitants  of  Rotherfield 
Greys,  4  G.  4.  62B 

3.  Renting  a  house,  and  letting  part 
of  it  off  to  a  lodger  is  holding  a 
separate  and  distinct  dwelling- 
house  within  the  statute  59  G,  3. 
c.  50,  so  as  to  confer  a  settle- 
rnent*  A  tenement,  within  the 
meaning  of  that  statute,  may 
consist  of  house  and  land  taken 
at  different  times  and  of  differ- 
ent persons,  provided  the  whole 

.  annual  rent  amounts  to  10^  and 
the  land  and  house  be  in  the 
same  parish.  Rex  v.  The  Inha- 
bitants of  North  ColHngham, 
AG.  4.  743 

4.  At  the  end  of  a  year's  service  in 
the  parish  of  N.,  a  roaster  being 
about  to  remove  into  the  parish 
of  B.  said  to  his  servant,  "  would 
you  like  to  go  with  me  thither  ?'* 
Servant  said,  ''  he  had  no  objec- 
tion." blaster  replied,  "  I  fear 
you  are  scarcely  strong  enough 
for  the  work  there,  but  try."  The 
servant  went  into  B.  and  after 
serving  his  master  for  six  weeks, 


the  latter  asked  him  what  wageff 
he  expected;  to  which  he  an- 
swered, **  what  you  please." 
The  master  then  said  he  would 
eive  him  the  same  as  the  year 
before :  with  which  he  was  sa- 
tisfied and  remained  in  the  ser- 
Tice  until  Michaebnas^  minus  tea 
days ;  for  which  period  the  mas- 
ter deducted  a  proportionate 
/  amount  of  wages: — Held,  that 
this  was  a  conditional  hiring,  and 
conferred  a  settlement  on  the 
servant  Rex  v.  The  Inhabitants 
ofNorthtoold,  4  G.  4.    Page  790 

5.  A  pauper  was  hired  as  a  labourer 
in  nusbandry,  to  serve  a  farmer 
under  an  agreement  that  he  was 
to  have  yearly  wages,  and  his 
master  either  to  find  him  two 
cows,  or  provide  himself  with 
two,  and  feed  them  on  his  mas- 
ter's farm*  The  pauper  bought 
one  cow,  and  his  master  found 
him  another,  both  of  which  were 
fed  during  the  summer  in  his 
master's  pasture,  and,  in  the  win- 
ter, were  kept  in  his  master's 
straw  yard,  and  fed  with  hay 
grown  upon  the  farm.  The 
pasture  and  the  hay  feeding  were 
respectively  worth  52.  6s.  a^year : 
Held,  that  the  pauper  did  not 
gain  a  settlement  by  renting  a 
tenement  of  10/.  value.  Aliter 
if  the  contract  had  been  that  the 
cows  were  to  be  poMtnre  fed. 
Rex  V.  The  Inhabitants  of  Sutton 
Saint  Edmunds,  4  G.  4.  800 

6.  A  testator  charged  his  manor 
and  hinds  with  an  annuity  of  20/. 
to  be  paid  by  trustees  to  a  parish 
schoolmaster  to  be  nominated  by 
the  person  or  persons  who,  for 
the  time  being,  should  be  enti- 
tled to  the  possession  of  the 
manor.  In  pursuance  of  the 
will,  a  schoolmaster  was  appoint- 
ed, and  received  the  annuity  for 
seven  years,  during  which  time 
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he  had  possession  of  a  house 
(rent  free,  but  worth  10/.  a  year), 
which  was  assigaed  to  him  as  his 
residence  in  the  character  of 
schoolmaster: — Held«  that  such 
residence  gained  him  a  settlement 
within  13  &  14  Car.  2,  thoagh 
b}'  the  terms  of  the  will  he  was 
liable  at  any  time  to  be  dismissed 
from  the  office  of  schoolmaster, 
at  the  will  and  pleasure  of  the 
.  donor.  Rex  v.  The  LihabitatUi  of 
Lakenheath,  4  G.  4.  Page  816 
i>  A  parish  apprentice  bound  for 
nine  years,  having  served  for  six, 
asked  his  mistress  leave  to  go 
into  another  service,  to  which 
she  consented,  saying  she  was 
not  against  it  if  he  could  better 
himself.  He  then  hired  himself 
as  a  yearly  servant  to  a  master 
in  another  parish,  and  informed 
his  mistress  of  the  fact,  to  which 
she  said,  *'  Very  well,  I  am  not 
against  if*  In  a  few  days  he 
went  to  his  new  place«  and  in 
about  a  fortnight  returned  to  his 
mistress  for  his  olothes,  who  said 
.  she  hoped  he  liked  his  new  place, 
.  and  he  said  he  did : — Held,  that 
thb  was  not  such  a  consent  on 
the  part  of  the  mistress  a^jvonld 

Sive  the  pauper  a  settlement  un- 
er  the  indentur^in  the  parish 
where  the  new  master  residcjd. 
Hex  v.  The  Inhabitanis  of  Wkii- 
ckitrch,  4G.4.    ^  846 

'  •  SET-OFF. 

Qn  non  assumpsit  pleaded,  and  no- 
tice of  set-off*  given  to  an  action 
for  goods  sold  and  delivered,  a 
witness  was  called* to  prove  a 
.  conversation    with   plaintiff,    in 
.  which  the  latter  began  by  pro- 
posing to  refer  the  matters  in 
.  dispute    between    him  and  de- 
.  fendant  to  the  arbitration  of  wit- 
ness;  but    this    being    refused, 
plaintiff  proceeded  to  admit  that 


SHAM  PLEADING.    809 

he  had  received  on  account  Qf 
defendant  800/.,  a  sum  more  than 
covering  the  demand  in  the  ac- 
tion : — Held,  that  this  conversa- 
tion was  receivable  in  evidence 
under  the  notice  of  set-off,  and 
ought  not  to  be  rejected  as  an 
offer  of  compromise,  although 
plaintiff  expressly  requested  the 
witness  to  state  the  conversation 
to  defendant,  to  induce  him  to 
come  to  a  compromise.  Thomsou 
V,  Austen,  4G.4.  Page  358 

SEWERS. 

Where  the  owner  of  marsh  lands 
was  bound  by  the  custom  of  a 
sewage  level  to  repair  the  sea 
walls  fronting  his  own  estate,  and 
by  an  extraordinary  flood  tide 
the  wall  was  damaged,  the  Court 
refused  a  mandamus  to  the  Com- 
missioners of  Sewers  to  re-im- 
burse  him  for  the  expence  of  the 
repairs,  it  appearing  by  affidavit 
that  the  wall  had  been  previously 
pnesented  for  irrepair,  and  was 
out  of  repair  at  the  time  the  ac- 
cident happened.  Xex  v.  The 
Commiuiotiers  of  Sewerg  in  Euex, 
4G.4.  700 

SHAM  PLEADING. 

To  a  declaration  for  use  and  occu* 
pation,  the  defendant,  pleaded, 
**  that  after  the  making  of  the 
promises,  and  after  the  accruing 
of  the  causes  of  action  mentioned 
in  the  declaration,  and  before  the 
exhibiting  plaintiff's  bill,  defend- 
ant delivered  to  plaintiff  one  ton 
weight  of  Riaa  hemp,  and  one 
hundred  weight  of  AtMsta  tallow, 
of  the  value  of  30/.,  in  full  satis- 
faction and  discharge,  and  that 
plaintiff  had  accepted  the  same 
of  defendant  in  full  satisfaction 
and  discharge,  ^c."  On  affida- 
vit tl^at  this  plutt  was  in  every  re- 
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spect  fake,  the  Court  aUowed 
plaiiitiff  to  sign  judgment  as  for 
-waniofaplea.  KiolSeff  r.Proone, 
4k  G.  4.  Pageeei 

SHERIFF. 

See  Bail,  1. — Bankrupt,  1,  2. — 
Case,  8.»Practicb,  2.'-^R&- 
PLETiN,  1.— Trover. 

SHERIFFS  COURT. 
See  Foreign  Attachment, 

SHIP. 

Sole  owner  of  a  sbip  secretly  mort- 
gages three-fourth  shares  in  her, 
as  a  security  for  a  debt  due  to  a 
creditor,  and  he  is  allowed  by  the 
latter  to  retain  the  sole  posses- 
sion, management,  and  control  of 
the  vessel,  until  he  becomes  bank- 
rupt, and  though  the  reouisites 
of  die  registry  acts  had  been 
complied  with  : — Held,  that  the 
whole  vessel  passed  to  the  assig- 
nees under  the  statute  21  Jac,  1. 
c.  19.  s.  11,  and  that  trover  would 
lie  against  the  mortgagee,  who 
'  had  taken  possession  of  the  ship 
'  upon  the  bankruptcy.  Kvrkley  v. 
'    Hodg9(m,4G.4.  848 

See  Registry  Acts, 

SMUGGLERS. 

The  statute  57  Geo.  3.  c.  87.  s.  5. 
enacts,  that  when  any  person 
offending  against  the  same,  or 
any  other  act  relating  to  the  cus- 
toms or  excise,  shall  be  arrested, 
he  is  to  be  conveyed  before  one 
or  more  Justices  of  the  Peace, 
•'  rending  near  to  the  part  or 
place  into  which  the  smuggling 
veuel  it  carried  or  near  to  the 
place  where  any  such  perton  shall 
be  90  tahen  or  arrested/'  Where 
twa  persona  were  apprehended 


STAKBHOLDER. 

in  a  smugn^ing  boat,  under  this 
act,  whilst  afloat  in  the  port  of  F., 
which  had  an  exclusive  local  ju- 
risdiction, and  after  being  taken 
on  shore  and  detained  two  days 
there,  were  carried  on  board 
again  and  conveyed  into  another 

Krt,  where  they  were  convicted 
^  justices  of  another  jurisdio- 
tton.  Semble,  that  such  convic- 
tion was  illegal. 

If  by  the  same  statute  justices 
of  one  local  jurisdiction  luve  au« 
thority  to  convict  for  an  offence 
committed  within  another,  such 
authority  must  appear  upon  the 
face  of  the  conviction.  There- 
fore, where  Justices  of  the  port 
of  2>.  convicted  for  an  offence 
committed  in  the  port  of  F., which 
had  an  exclusive  jurisdiction, 
without  shewing  on  the  face  of 
the  conviction  Uiat  they  had  au- 
thority to  do  so,  the  conviction 
was  quashed.  Ex  parte  Kite, 
3  G.  4.  Page  %12 

STAKEHOLDER. 
A.  takes  from  the  Board  of  Works 
a  piece  of  ground  in  WestminMter 
for  the  erection  of  galleries  at 
the  king's  coronation,  and  under- 
lets part  of  it  to  B.  on  the  same 
terms.  The  rent  is  paid  by  B» 
to  A.,  who  deposits  it  in  the  hands 
of  bis  bankers,  with  a  condition 
that  if  the  coronation  does  not 
take  place,  and  the  rent  is  in 
consequence  remitted  by  the 
Board  of  Works,  the  money  is  to 
be  returned  to  B.  The  1  corona- 
tion does  take  place,  but  in  con- 
seqaence  of  the  speculation  being 
unprofitable  to  the  parties,  the 
Board  of  Works  remits  the  whole 
rent  to  A,,  who  refuses  to  return 
the  money  paid  him  by  B,  :— 
Held,  that  B.  might  maintain  as- 
sumpsit for  money  had  and  re- 
ceived  against   the  bankers  as 


OTATOTES. 

stikeholden.  TnuceH  andi^hen 
r.  Mordi  and  others^  4  €?.  4. 

Page  712 

STAMP. 

Bailable  process  cannot  be  made 
returnable  so  as  to  pass  over  a 
Term,  but  if  a  writ  be  sued  out 
in  TVmt/y,  it  may  be  made  re- 
turnable on  tbe  last  return  of 
MichaelmaB  Term.  Where  a  writ 
sued  out  in  Trinity  was  after- 
wards twice  re-sealed,  and  the 
return  altered  to  the  last  day  of 
JlffcAoe^iuTerm,  without  a  fresh 
stamp  -.—Held,  that  the  writ  not 
having  been  used  until  the  de- 
fendant was  arrested  was  regular, 
and  need  not  hare  been  renewed. 
Durdon  t.  Hammond,  3  G.  4. 
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STATUTES— CITED  OR  COM- 
MENTED  ON. 


STAYING  PR0CBEDIN08, 911 

6.  c.  14.  8.  4.  Game.     P^e  727 

9.  c.  14.    Gaming.  675 

—   c.  20.    Costs.  341 


1.  c.  3. 


Richard  3. 
Prisoner. 


Btmry  7. 
3.  c.  3.    Prisoner. 

PhiUp  and  Mary. 

1  ^  2.  c.  13.    Prisoner. 

2  &  3.  c.  10.    Prisoner. 

Elizabeth. 

31.  C.4.    Prisoner. 
43.  c.  2.    Poor. 


86 


86 


86 
86 


86 
634. 651. 735 


.1. 


Jamei  1. 
,  15.  s.  2.    BankropV 


c.  1^.  s.  */.    mmicropi.       142 
c.  8.    Bond.  549 

4.  c.  1.    Prisoner.  86 

21.  c.  19.  s.  11.  Bankrupt  495.848 

WiUiam  3. 
7  &  8.  c.  6.    Tithes.  860 

Anne. 
1.  st  2.  c.  9.  Prisoner.  P" 

3  «&  4.  c.  9.    Promissory  Note. 


9.  0. 22. 


Oearge  1. 
Black  Aet» 

George  2. 


489 


2.  c.  23. 

Attorney. 

461 

—  c.24. 

S.7.    Bribery. 

450 

12.  c.  13.  1 

1, 9.    Attorney. 

406 

22.  c.  46. 

Attorney. 

64 

24.  c.  44. 

Justice. 
George  3. 

43 

13.  0.  78. 

8.34.  Highway.  62. 689 

17.  c.  26. 

Anuuity. 

160 

22.  c.  83. 

Poor. 

184 

23.  c.  38. 

Court  of  Requests.  241 

—   C.70. 

Excise. 

'9 

26.  c.,60. 

Ship's  Register. 

499 

28.  c.  37. 

Excise. 

0 

32.  c.  28. 

Lord's  Act. 

165 

33.  c.  5. 

Lord's  Act. 

165 

34.  c.  14. 

Attorney. 
Ship's  Register. 

429 

—    c.68. 

499 

37.  c.  90. 

s:  31.  Attorney. 

238 

41.  c.  109 

.  IndosuroAct. 

161 

43.  0.  46. 

Arrest 

266 

44.  c.  08. 

Pest  Horae  Duty 

.  6J7 

49.  c.  68. 

Bastardy.        167 

.426 

50.  c.  49. 

Overseers. 

299 

53.  c.  127 

.  s.  4.  Tithes, 

860 

55.  0.  68. 

Highway. 

52 

—   c.137 

.  Poor.               184.  809 

57-  c.  87. 

Prisoner. 

86 

—   c.  87. 

s.  5.  Smugglers. 

212 

—   c.  99. 

s.  67.  Clergy. 

718 

59.  C.12. 

8. 17.  Ejectment 

708 

—   C.50. 

SetUement 

743 

George  4. 

1.  e.  87.    Efectmeot      565.  688 
—  c.  88.    Post  Horse  Duty. 

617. 625 

STAYING  PROCEEDINGS. 

After  the  acceptor  of  a  bill  of  ex- 
change has  offered  to  pay  the 


I|U 


TENDER. 


debt  mi  the  eofU  of  the  action 
•gainst  himself y  the  jdaintiff.  vho 
was  an  attorney  ana  indorsee  of 
the  billy  brought  another'  action 
against  the.4rawer»  who  was  his 
own  client,,  the  Cofvt  stayed  the 
prooeedingSy  upon  payment  of  the 
debt  and  the  ooats  #f  one  action 
only.  Bitdiah  y.  Chmm,  3  G.  4. 
Page  67 

&e.  Arrest,  4.— Writ  of  Er- 
ror, 2. 

SUPERSEDEAS/ 

A  writ  of  error  is  no  snpersedeas 
f  of  execution,  vnlMS  had  in  error 
be  put  in,  and  notice  thereof 
giTcn  within  thn  time  limited  by 
theraksoftheCoort  ilttoitery 
Y.  Smith,  M.ldl2l.  8& 

See  Writ  of  Error,  1. 

TAXES. 
See  Post  Horse  Duty,  2. 

TENDER. 

Defendant  tendered  seren  sotc- 
reigns  in  payment  of  a  demand 
of  6L  lis.  6fLp  and  said  to  plain- 
tiff, ''there^  take  year  demand  ;* 
and  at  the  same  time  deUvered  a 
counter  claim  npon  plaintiff  of 
II.  69.;  and  plaintiff  said,  **  yon 
mvst  go  to  my  attorney :"— Held, 
that  this  waa  not  sufficient  to  sup- 
port a  plea  of  tender  to  an  action 
brought  for  the  6/.  lie.  Od.  Brady 
r.Jonee,9  0.4.  805 

See  Distress. 

TITHES. 

1.  By  an  inclosure  act  the  tithes 
payable  in  respect  of  cerUin  old 
inciosures  were  extinguished,  and 
in  lieu  thereof  a  com  rent  sub- 
stituted, which  was  directed  to  be 
paid  for  ever  afterwards  to  the 


TITHES. 

impropriator  and  Tic^,.  by  the 
person  who  for  the  time  being 
should  be  in  possession  or  occu- 
pation of  the  land  out  of  which 
the  rent  should  be  issuing;  and 
a  power  of  distress  was  girenfor 
the  recoTcry  thereof,  the  same 
as  is  for  rent  service  or  other 
^nt  in  arrear.  For  several  yeara 
part  of  such  land  remained  un- 
tenanted and  wholly  unprofitable 
to  the  owner,  who  during  that 
time  resided  elsewhere.  The  land 
waa  then  demised  to  a  tenant  who 
entered  and  brought  it  into  culti- 
vation:— Held,  1.  That  duriuR 
the  time  the  land  was  untenanted 
and  uncultivated,  the  landlord 
was  in  the  legal  possession  there- 
of, widiin  the  meaning  of  the  act, 
so  as  to  subject  him  to  the  pay- 
ment of  the  emn^  remt  in  arrear ; 
and,  2.  That  the  goods  of  the  te- 
nant, coming  in  under  him,  were 
liable  to  distress  for  such  rent 
in  arrear.  Newlimg  v.  Peoree, 
'4G.4.  Page  em 

!•  By  7  &  8ir,  3.  c.  6.  a  summary 
remedy  is  given  before  two  jus- 
tices for  the  recovery  of  small 
titiies,  under  the  value  of  40ff. 
[increased  to  10^  by  63  Geo.  8. 
p.  127.  s.  4.] ;  by  s.  7.  which  gives 
an  appeal  to  the  Sessions,  the 
certiorari  is  taken  away,  **  unless 
the  iitk  of  the  tithes  should  be 
in  question;'*  and  by  s.  8,  if  any 
person  complained  against  for 
subtracting  tithes,  should  insist 
before  two  justices,  upon  any  pre- 
scription, composition,  or  modus 
decimandi,  agreement,  or  tUky  in 
order  to  free  himself  from  the 
tithes  claimed,  and  deliver  the 
same  in  writing  to  the  justices* 
subscribed  by  him,  and  should 
give  the  party  complaining  secu- 
rity, to  the  satisfaction  of  tiie 
justices,  to  pay  all  costs  and  da- 
mages, as  upon  a  trial  at  law,  to 


TOLL. 

bo  had  for  that  purpose  ia  any 
.  superior  court,  should  be  given 
against  him ;  in  case  the  prescrip- 
tion, &c.  should  not  upon  such 
trial  be  allowed,  in  such  case  the 
justices  should  forbear  to  give 
any  judgment  of  the  matter,  and 
the  party  complaining  should  be 
at  liberty  to  prosecute  him  for 
the  subtraction  in  any  Court  in 
which  he  might  have  sued  before 
the  act.  Qtuere,  whether  b^  this 
act  the  justices  have  jurisdiction 
.  to  try  a  modus  decimandi  7  At  all 
events,  where,  after  summons  and 
appearance,  two  justices  made  an 
order  under  this  statute  upon  a 
defendant  to  pay  the  value  of  cer- 
tain small  tithes,  and  upon  U&e 
trial  of  an  appeal  against  the 
order,  the  defendant  then,  for 
tkejh-st  ftme,  offered  evidence  of 
'  a  modus  decimandi,  which  was 
rejected :— Held,  that  the  Ses- 
sions did  right,  and  that  if  the 
defendant  meant  to  avail  himself 
of  a  modus  as  ground  of  defence, 
he  was  bound  to  submit  his  evi- 
dence to  the  two  justices  in  the 
first  instance.  Rex  v.  Jeffery, 
4  G.  4.  Page  MO 

See  Highway. 

TOLL. 

To  support  a  claim  of  toll  traverse, 
a  special  consideration  need  not 
be  shewn.  Where  to  trespass  for 
distraiuine  goods  brought  to  the 

.   market  of  F.  for  tolls  due  in  re« 

.  spect  thereof,  the  defendant  jus- 
tified the  distress  by  shewing  a 
prescriptive  right  as  lord  of  the 

.  manor  off.,  of  which  the  town 
of  F.  formed  a  part,  to  take  a 
*  certain  reasonable  toU  for  goods 
brought  within  the  town  for  the 
purpose  of  being  there  tlelivered, 
and  in  fact  delivered,  and  averred 
certain  special  considerations  for 


TRESPASS. 


M3 


taking  the  toll,  to  which  the  plain- 
tiff was  no  party :— Held,  after 
verdict,  that  the  prescriptive  riffht 
of  soil  in  the  manor  (the  toll  be- 
ing coeval  therewith)  was  a  suffi- 
cient general  consideration  for 
the  toU|  as  a  toll  traverse,  the 

{Jaintiff  having  brought  and  de- 
ivered  goods  within  the  manor. 
Rickardi  v.  Bennett,  4  O.  4. 

PageZQB 
See  Canau 

TRESPASS. 

1.  The  sUt.  16  &  17  Car.  2.  c.  12. 
for  making  certain  rivers  naviga- 
ble, gave  file  undertakers  therein 
mentioned,  power  to  make  new 
cuts,  &c.  for  the  purpose  of  im- 
proving the  naviffation  of  such 
rivers,  but  required  them  to  make 
compensation  to  the  owners  of 
lands,  through  which  such  cuts, 
&e,  were  to  be  carried,  for  any 
injury  done  .to  their  property, 
according  to  the  determination  of 
commissioners,  or  in  pursuance 
of  agreement  between  the  par- 
ties, but  the  act  contained  no 
clause  giving  the  undertakers  any 
power  to  purokaee  lande,  nor  did 
It  recognise  in  them  any  right  of 
soil  in  the  beds  or  banks  of  the 
rivers  intended  to  be  made  na- 
v^able.  Where  the  river  L, 
mentioned  in  this  act,  was  made 
navigable  by  certain  undertakers 
in  1702,  and  their  successors  ex- 
ercised for  a  long  series  of  years 
various  acts  of  ownership  and 
enjoyment  of  the  banks  by  cut- 
ting bushes,  &c.  and  had  granted 
a  lease  of  hatches  and  sluices 
made  in  one  of  the  banks  to  an 
occupier  of  land  adjoining  there- 
to, for  the  purpose  of  irrigation, 
and  there  was  no  proof  of  any 
agreement  between  the  under- 
takers and  Uie  original  proprie- 
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TRESPASS. 


ton  of  the  land  for  the  pnrcbpse 
of  the  soil  of  the  bank  :— Held, 
that  such  an  agreement  could  not 
be  presumed  from  these  acts  of 
ownership  and  enjoyment  when 
opposed  to  similar  acts  exercised 
by  the  occupier  of  the  adjoining 
land,  and  that  the  act  of  parlia- 
ment afforded  strong  evidence 
against  such  presumption : — Held 
also,  that  evidence  of  acts  of 
ownership  and  enjoyment  exer- 
cised by  the  undertakers  on  other 
parts  of  the  Ibe  of  the  naviga- 
tion was  inadmissible  to  shew 
their  title  to  the  locus  in  quo,  un- 
less unity  of  title  and  character 
between  the  locus  in  quo,  and  the 
other  parts  of  the  line  of  naviga- 
tion, was  previously  established. 
Hollis  V.  Goldfinch,  4  G.  4. 

Page  316 

2.  Tenant  from  year  to  year  being 
desirous  of  letting  his  h6use  for 
a  quarter,  quits  and  leaves  it 
locked  up,  with  authority  to  his 
landlord  to  let  it  during  his  ab- 
sence if  opportunity  should  offer, 

~  and  for  that  purpose  leaves  the 
key  with  a  neighbour.  An  op- 
portunity of  letting  offers,  bat 
the  person  who  has  the  key  hav- 
ing absconded,  the  landlord  en- 
ters by  placing  a  ladder  against 
the  house,  and  raising  the  ffrst 
floor  window,  and,  after  shewing 
tbe  house,  leaves  it  in  the  same 
state  as  before ;  the  house  is  af- 
terwards broken  open  by  persons 
unknown,  and  some  of  the  te- 
nant's furniture  and  wearing  ap- 
Earel  is  stolen.  Trespass  is 
rought  against  the  landlord  for 
breaking  and  entering  tbe  house, 
and  leaving  it  insecure,  per  quod 
tenants' furniture  and  wearing  ap- 
parel were  stolen  : — Held,  that  a 
plea  of  leave  and  licence  was  no 
j^nswer  to  the  action.  Ancaster 
r.  Milling,  4tG.^  714 


TROVER. 

3.  Where  plaintiff*  in  trespass  qnare 
clausum  fregit  begins  by  naming 
bis  own  close,  it  is  not  necessary 
for  him  to  new  assign  after  a  plea 
of  llberum  tenementum.  There- 
fore in  trespass  for  breaking  and 
entering  a  certain  close  of  plain- 
tiff* called  the  Homeyard;  and 
plea  that  the  said  close  called  the 
Homeyard  is  the  soil  and  freehold 
of  defendant;  and  issue  thereon, 
which  is  found  for  plaintiff: — 
Held,  that  a  new  assignment  was 
unnecessary.  Cocker  v.  Cromp- 
ton,  4  G,  4.  Page  710 

See  Commissioners. — Justice  op 
Peace,2.— Prisoner.— Right 
OF  Way. — Toll. 

TRIAL. 

The  affidavit  to  postpone  a  trial  on 
the  ground  of  the  absence  of  a 
witn<^ss,  need  not  state  the  name 
of  tbe  witness  suggested  to  be 
material  and  necessary.  Smith 
V.  Dobson,  4  G.  4.  420 

See  Assumpsit. 

TROVER. 

The  machinery  of  a  mill  is  part  of 
the  freehold,  and  cannot  lawfully 
be  removed  by  tbe  tenant.  Where 
the  owner  of  a  mill  demised  it  to 
a  tenant  under  agreement  for  a 
lease  for  thirty  years,  and  the 
tenant  clandestinely  dismantled 
the  mill  of  tbe  machinery,  which, 
in  its  removal,  was  seised  by  the 
sheriff  in  execution,  and  sold  un« 
der  his  authority  to  a  bon^  fide 
purchaser: — Held,  that  the  land- 
lord might  maintain  trover  against 
such  purchaser,  though  the  te- 
nant's terra  was  unexpired.  FitT' 
rani  v.  Thompson,  -3  G.  4.  1 

See  Assignees. — Assumpsit. — 
Bankrupt,  2. — Bringing  Mo* 
key  into  Court.  — CARRim* 
DfivisEi  5. 


VENIT^. 

TRUSTEES. 

See  Administrators.  —  Deeds. 
Dbyisb,  2.  4.  —  Discontinu- 
ance. 

VARIAflTCE. 

See  Appidavit  op  Debt,  2. — Co- 
venant, 2. 

VENDOR  AND  VENDEE. 

Id  a  contract  for  the  sale  of  641 
hogsheads  of  tobacco,  then  on 
board  a  vessel  boand  from  J.  to 
J9.,  it  is  stipulated  **  that  ^ne- 
fiftli  of  Uie  contract  .price  shall 
be  paid  in  ready  money,  and  that 
for  the  other  four-fifthi  the  tellers 
are  to  look  to  their  correspondents, 
Messrs.  D.,  of  J9.,  to  whom  the 
property  goes  consigned.    It  is 
nevertheless  understood  between 
the  parties,  that  interest  is  to  be 
calculated  as  if  the  sale  was  made 
at  two  and  three  months  from 
final  delivery ;  the  buyers  to  have 
the  bene6t  of  the  seller's  policy 
in  case  of  average.''    One-fifth 
of  the  contract  price  is  paid  in 
ready  money.    On  the  arrival  of 
the  tobacco  at  J9.,  it  meets  with 
an  unfavourable  sale,  and  a  loss 
of  two-fifths  of   the  estimated 
value  takes  place: — Held,  that 
the  buyer  is  liable  to  the  seller 
upon  this  contract  for  the  amount 
of  such  loss.    Hoffman  v.  Hetf' 
man,  3  G.  4.  Page  74 

See  Broker.— Carrier. — Case. 
Frauds. — S  alb.— Trover, 

VENUE. 

Where  plaintiff  declared  upon  a 
promissory  note,  with  a  count  for 
goods  sold  and  delivered,  and 

.  laid  his  venue  in  London,  and  af- 
terwards delivered  a  partionlar, 
reversing  the  order  of  his  de- 


WITNESS. 
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mands,  the  Court  refased  to 
change  the  venue  to  Lancashire, 
on  an  affidavit  that  the  feal  cause 
of  action  was  goods  sold  and 
delivered,  arising  in  the  latter 
county,  and  not  elsewhere,  ttie 
^  existence  of  the  promissory  note 
not  being  negatived.  Hart  v. 
Taylor,  3  C.  4.  Page  164 

USAGE. 

See  Case,  2.— Charter.— Sale. 

WARRANT. 

See  Constable. 

WARRANT  OF  ATTORNEY. 

Judgment  entered  up  on  an  old 
warrant  of  attorney,  the  afiidavit 
stating  that  the  defendant  was 
alive  at  New  South  Wales  in  the 
month  of  August  last,  as  appear- 
ed by  a  letter  received  from  him 
of  that  date.  Hopley  v.  Thornton, 
3G.4.  12 

WARRANTY. 

Proof  that  a  horse  is  **  a  good 
drawer^'  only,  will  not  satisfy  a 
warranty  that  he  is  '^  a  gooddrawer 
and  pulls  quietly  in  harness/*  Col- 
therd  v.  Puncheon,  3  Q.  4.         10 

WITNESS. 

Where  the  captain  of  a  merchant 
ship,  domiciled  in  this  country, 
was  detained  by  a  plaintiff  for  a 
considerable  time  to  give  evidence 
in  a  cause,  but  before  issue  was 
joined  or  notice  of  trial  given: — 
Held,  that  the  Master  was  at 
liberty  in  taxing  the  costs,  to 
allow  the  expence  of  maintaining 
the  witness  during  such  detentioo. 
Berry  v.  Pratt,  4  G.  4.  424 

See  BANKRUPT!  3.— Commission- 
rre.— Justice  of  Peace,  2.— 
Prison  kr,— Set-off.— Trial. 


ne  WBIT  OF  ERROK. 

WBIT  OFBRROIL 


1.  The  allowance  of  a  writ  of  error 
does  not  stay  execation,  unless 

,  the  defendant  perfects  his  bail  in 

time.    Smiih  r.  ffoward,  S  G.  4. 

PageB5 


2.  A  writ  of  error  does  not  staj 
prooeedingSy  unless  the  purt^ 
Dringingit  positiFcly  stales  u  his 
aflBdarit  that  there  is  error.  Mee 
T.  Hcpkitu,  3  O.  4.        Page  208 

See  Indbmnitt  Bond.— Super- 

SBD£A8. 
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